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Justifies 

OP 

The  General  Terms  of  the  Supreme  Court. 


First  Department.     Second  Department. 

Hon.  CHAS.  H.  VAN  BRUNT,  P.  J.  Hon.  JOSEPH  F.  BARNARD,  P.  J. 
«    JOHN  R.  BRADY,  "     CALVIN  E.  PRATT. 

*    CHARLES  DANIELS.  M     JACKSON  0.  DYKMAN. 

«    WILLARD  BARTLETT. 

Third  Department.    Fourth  Department. 

Hon.  WH.  L.  LEARNED,  P.  J.         Hon.  GEORGE  A.  HARDIN,  P.  J. 
to     AUGUSTUS  BOCKES,  u     DOUGLASS  BOARDMAN. 

"    JUDSON  S.  LANDON.  "     DAVID  L  POLLETT. 

Fifth  Department. 

Hon.  JAMES  C.  SMITH,  P.  J.  Hon.  GEORGE  BARKER. 

GEORGE  B.  BRADLEY.  "     ALBERT  HAIGHT. 


%wt\tt*  at  tlu  Supreme  (Court 


First  Judicial  District.  Fifth  Judicial  District. 

JOHN  R.  BRADY,     GEORGE  0.  BARRETT,         MILTON  H.  MERWIN,     J.  0.  OHUROHILL, 
EDWARD  PATTERSON,  0HARLE8  DONOH0E,   GEORGE  A.  HARDIN.       IRVING  0.  VANH, 
ABRAHAM R.  LAWRENCE,  0.  P.  AHDREWB,      PARDON  0.  WILLIAM8,   0.  N.  KENNEDY. 
0HARLB8  H.  VAN  BRUNT. 

Second  Judicial  District.  Sixth  Judicial  District. 

CALVIN  £  PRATT,     0HARLE8  F.  BROWN,    WM.  MURRAY,  DAVID  L  FOLLETT, 

J0&  F.  BARNARD,      JACKSON  0.  DYKMAN,    OELORA.E MARTIN,  D0UGLA88 BOARDMAN, 
EDGAR  M  OULLBN,   WILLARD  BARTLETT.  H.  BOARDMAN  8MITH. 

Third  Judicial  District.  Seventh  Judicial  District. 

CH*8  R.  INGALL8,  WM.  L.  LEARNED.         JAME8  0.  8MITH.       F.  A.  MAOOMBER, 

ALTON  B.  PARKER.       t  SAMUEL  EDWARDS,    0HA8.  0.  DWIGHT,    WM.  RUMSEY, 
S  STEPHEN  L.  MAYHAM.  JAME8  L.  ANGLE,      0.  B.  BRADLEY. 

Fourth  Judicial  District.  Eighth  Judicial  District. 

AU0UBTU8  B00KE3,    CHARLES  0.  T A PP AN.       GEORGE  BARKER,    OH ARLE8  DANIELS, 
JOSEPH  POTTER,         JUDSON  8.  LANDON,        LORAN  L.  LEWIS.     ALTCTOT  HAIGHT, 
PROTHOTGHAM  PISH.  THOMAS  OORLETT,  HENRY  A.  OHILDS. 


(Appointed  by  the  Governor  in  place  of  Rnfua  W.  Peckham. 

t  Appointed  by  the  Governor  In  place  of  A.  Melvtn  Osborn,  deceased. 
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OA  C/fSJSd  in  which  the  decisions  contained  in  these  Reports  have 
been  passed  upon  by  the  Court  of  Appeals. 

HUH,  VOL.       PAGE. 

ANDERSON*.  G0LD8MIDT 38  SOU 

Judgment  affirmed  i  103  N.  Y.  617. 

Bajus  v.  Sybacusr,  B.  and  N.  Y.  R.  R.  Co 84       158 

Judgment  reversed  :  108  iV.  F.  812. 

Byrnes  v.  Labagb 38       528 

Judgment  modified  in  accordance  with  opinion,  with  costs  to  the  appellant 

to  be  paid  out  of  the  proceeds  of  the  sale :  sub.  nom.  Byrnes  v.  StiheeU 

(108  N.  Y  458). 

Conner  v.  Reeves. * 85       507 

Judgment  affirmed :  108  N.  Y.  527. 

Cranston  v  Nrw  York  Central  and  Hudson  River  R.  R.  Co *  89       808 

Judgment  reversed :  103  N.  Y.  614. 

Dklafirld  v.  Shipman 84       514 

Judgments  of  General  and  Special  Terms  reversed  and  judgment  entered 
in  accordance  with  this  opinion,  the  costs  of  all  parties,  in  the  Supreme 
Court  and  in  this  court,  to  be  paid  by  the  trustees  out  of  the  surplus    • 
income  of  the  trust  estate  :  108  &  Y.  468. 

Dbnton  v.  Sanford ." 39       487 

(In  (hurt  of  Appeals,  Matter  of  Denton  v.  Sanford.) 
Judgment  affirmed :  108  2V.  Y.  607. 

People  v.  Arensberg 40       858 

Judgment  reversed :  103  N.  Y.  888. 

Phelps  v.  Borland [  w       802 

*   30       866 
Judgment  affirmed  :  103  N.  Y.  406. 

Renihan  v.  Dbnnin 88       270 

Judgment  affirmed :  108  2f.  Y.  573. 

Wilkbrding  v.  McKesson.  .  28       184 

Judgment  of  General  Term  reversed,  and  judgment  of  Special  Term  modi' 
fled,  in  particulars  indicated :  108  JT.  F.  329. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals, 
in  many  cases,  decide  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

•  The  affirmance  or  reversal  of  the  judgment  of  the  General  Term  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court. —  [Rep. 
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DETERMINED  IN  THE 


FIFTH  DEPARTMENT, 


AT 


GENERAL    TERM, 
QtUUr,  1886  * 


JULIA  MARTIN,  Respondent,  v.  JESSE  COLBY,  Appellant.  -"sffl 

When  a  condition  of  a  bond  wiU  be  treated  as  an  agreement  —  when  specific  perform- 
ance thereof  wiU  be  enforced — presumption  a*  to  an  instrument  having  been  under 
seal — what  consideration  will  support  an  agreement  —  the  court  will  not  direct 
specific  performance  where  a  party  is  unable  to  perform  his  contract. 

On  February  5, 1880,  the  defendant  made  to  the  plaintiff  his  bond  in  the  penal  sum 
of  $1 0.000,  containing  the  condition  "  that  if  the  said  Julia  Martin  (the  plaintiff)* 
her  heirs,  executors,  administrators  or  assigns  shall  pay  to  the  said  Jesse 
Colby  (the  defendant),  his  executors,  administrators  or  assigns  the  just  and 
full  sum  of  fifty-eight  hundred  and  fifty  dollars,  and  the  interest  from  the  date 
hereof  in  one  year  from  the  date  hereof,  then  said  Jesse  Colby,  his  heirs, 
executors  or  administrators  shall  execute  and  deliver  to  the  said  Julia 
Martin,  her  heirs,  executors  and  administrators  a  good  and  sufficient  war- 
ranty deed  in  fee  simple,  with  the  usual  covenants,  of  the  same  lands  in  the 
town  of  Alden  which  are  described  in  a  certain  deed  this  day  executed  by 
Levinus  W.  Cornell  and  wife  to  Jesse  Colby,  then  this  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue;  and  the  said  Julia  Martin  shall  pay,  in 
addition  to  the  stated  sum,  for  all  improvements  that  the  said  Jesse  Colby 
shall  have  done  on  the  said  lands  during  one  year  from  the  date  hereof,  and 
the  said  Jesse  Colby  shall  have  all  the  privileges  of  the  said  lands  as  he  would 
have  if  this  writing  was  not  made." 

On  February  5,  1881.  the  plaintiff  caused  a  tender  to  be  made  to  the  defendant 
of  the  amount  she  claimed  was  then  due  to  him,  and  requested  him  to  execute 
a  deed  of  the  lands.  He  having  refused  so  to  do,  upon  the  ground  that  the 
bond  had  been  canceled,  the  plaintiff  brought  this  action  to  compel  a  specific 
performance  of  the  agreement,  and  recovered  a  judgment  therefor. 


*  Continued  from  volume  41  Hun. 
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Fifth  Department,  October  Term,  1886. 


Held,  that  the  agreement  to  execute  and  deliver  the  deed  of  the  lands  constituted 
an  agreement  to  sell  them,  and  imposed  upon  the  defendant  a  duty  to  convey 
the  lands,  which  could  be  specifically  enforced  in  this  action. 

The  original  bond  was  not  produced  upon  the  trial,  and  the  copy  used  had  no 
mark  following  the  name  subscribed  to  indicate  that  the  original  was  sealed, 
but  the  language  of  the  instrument  declared  that  it  was  sealed 

EMt  that  this  was  some  evidence  of  the  fact  that  the  original  bond  was  sealed. 

That  a  sufficient  consideration  for  the  defendant's  agreement  was  shown  by- 
proving  that  the  conveyance,  made  at  the  same  time  to  the  defendant  by 
Cornell,  was  made  pursuant  to  an  undertaking  that  the  defendant  should  permit 
the  plaintiff  to  purchase  the  property  at  the  price  mentioned  in  the  bond. 

On  March  31,  1880,  thirty-five  acres  of  the  land  were  conveyed  by  the  defendant 
and  his  wife  to  the  plaintiff,  by  a  deed  expressing  the  consideration  of  $3,000, 
the  plaintiff  giving  back  a  mortgage  to  secure  $2,300  of  the  purchase-money. 

Held,  that  this  did  not  necessarily  operate  as  a  satisfaction  or  rescission  of  the 
contract  expressed  in  the  bond. 

That  as  the  nature  of  the  liability  which  the  plaintiff  might  incur  for  the 
improvements,  which  might  be  made  by  the  defendant,  was  such  that  she 
could  not  accurately  measure  their  value,  and  as  no  means  was  provided  by 
the  contract  for  determining  this  question  the  provision  for  the  payment  for 
such  improvements  would  be  construed  to  create  a  liabi.ity  rather  than  a  con- 
dition precedent,  and  that  the  plaintiff  was  not  required  to  cover  by  the  tender 
the  value  of  any  improvements  which  the  defendant  might  have  made. 

The  defendant  offered,  but  was  not  allowed,  to  prove  that  his  wife  had  refused, 
and  did  refuse,  to  sign  a  deed  conveying  the  lands  to  the  plaintiff,  the  refusal 
of  his  wife  to  execute  the  deed  having  been  alleged  in  his  answer. 

Held,  thafcthe  court  erred  in  refusing  to  receive  the  evidence. 

Appeal  from  a  judgment,  entered  on  a  decision  made  at  the  Erie. 
Special  Term. 

The  action  was  brought  for  the  specific  performance  of  an  alleged 
contract  to  convey  lands  situated  in  the  town  of  Alden,  county  of 
Erie. 

On  the  5th  day  of  February,  1880,  the  defendant  made  to  the 
plaintiff  his  bond  in  the  penal  sum  of  $10,000,  containing  the  con- 
dition "that  if  the  said  Julia  Martin,  her  heirs,  executors,  adminis- 
trators or  assigns  shall  pay  to  the  said  Jesse  Colby,  his  executors, 
administrators  or  assigns  the  just  and  full  sum  of  fifty-eight  hun- 
dred and  fifty  dollars,  and  the  interest  from  the  date  hereof  in  one 
year  from  the  date  hereof,  then  said  Jesse  Oolby,  his  heirs,  executors 
or  administrators  shall  execute  and  deliver  to  the  said  Julia  Martin, 
her  heirs,  executors  and  administrators  a  good  andsufficient  warranty 
deed  in  fee  simple,  with  the  usual  covenants,  of  the  same,  lands  in 
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the  town  of  Alden  which  are  described  in  a  certain  deed  this  day 
executed  by  Levinus  W.  Cornell  and  wife  to  Jesse  Colby,  then  this 
obligation  to  be  void,  else  to  remain  in  full  force  and  virtue ;  and  the 
said  Julia  Martin  shall  pay  in  addition  to  the  stated  sum  for  all 
improvements  that  the  said  Jesse  Colby  shall  have  done  on  the 'said 
lands  during  one  year  from  the  date  hereof,  and  the  said  Jesse  Colby 
shall  have  all  the  privileges  of  the  said  land  as  he  would  have  if  this 
writing  was  not  made." 

The  premises  referred  to  in  this  instrument  contained  160  acres, 
and  was  described  in  three  parcels,  one  of  which  consisted  of  thirty- 
five  acres,  upon  which  was  a  cheese  factory  and  some  other  build- 
ings. On  the  3l8t  day  of  March,  1 880,  this  thirty-five-acre  parcel 
was,  by  the  defendant  and  wife,  conveyed  to  the  plaintiff  by  war- 
ranty deed  expressing  the  consideration  of  $3,000.  And  the 
plaintiff  gave  to  the  defendant  a  bond,  with  a  mortgage  upon  the 
premises,  to  secure  the  payment  of  $2,200  of  the  purchase-money. 
The  plaintiff,  on  February  5,  1881,  caused  a  tender  to  be  made  to 
the  defendant  of  the  amount  she  claimed  was  then  dne  him  of  the 
purchase-money,  and  requested  him  to  execute  to  her  a  deed  of  the 
remaining  125  acres.  He  refused  to  do  this,  and  claimed  that  his 
bond  had  been  canceled  and  surrendered  up  to  him.  Thereupon 
this  action  was  brought  to  require  him  to  perform  by  th^  convey- 
ance of  this  125  acres. 

The  trial  court  found  that  the  defendant's  bond  remained 
operative  and  that  the  plaintiff  was  entitled  to  its  performance, 
and  directed  judgment,  which  was  entered  against  the  defendant 
that  he  convey  the  land  to  the  plaintiff  on  notice  that  the  purchase- 
money  is  paid  into  court. 

C.  F.  Tabor,  for  the  appellant. 

Z.  P.  Perkins,  for  the  respondent. 

Bradley,  J. : 

It  is  contended  on  the  part  of  the  defendant  that  this  bond  does 
not  constitute  or  contain  any  agreement  of  the  defendant  to  support 
an  action  for  specific  performance.  And  this  is  urged  upon  the 
ground  that  by  it  he  did  not  agree  to  sell,  but  only  to  execute,  a 
deed  upon  a  condition,  that  the  plaintiff  did  not  undertake  to 
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purchase  the  premises,  and  that  the  bond  was  in  fact  made  without 
consideration.  The  agreement  to  convey  embraces  that  to  sell,  and 
the  obligation,  in  form,  imposed  upon  the  defendant  by  his  bond 
was  the  performance  of  the  condition  expressed  in  it  as  effectually 
as  if  it  was  in  the  form  of  a  simple  contract  on  his  part  to  sell  and 
convey.  It  is  something  more  than  a  naked  condition,  which  was 
that  involved  in  Palmer  v.  Fort  Plain  and  C.  P.  R.  Company 
(11  N.  Y.,  376). 

The  condition  of  a  bond  expresses  the  purpose  for  which  the 
obligation  is  assumed,  and  has  the  support  of  it  for  the  purposes  of 
the  remedy.  The  obligation  expressed  in  the  instrument  in  ques- 
tion is  to  execute  and  deliver  to  the  plaintiff  a  deed  upon  payment 
by  her  of  the  requisite  amount  at  the  time  specified.  No  question 
applicable  here  arose  in  Turk  v.  Ridge  (41  N.  Y.,  201).  And 
while  that  case  was  correctly  decided,  some  remarks  there  made  by 
the  learned  judge  were  unnecessary  to  the  result.  {Booth  v.  Cleve- 
land Mill  Co.,  74  N.  Y.,  15-22 ;  Merrill  v.  Green,  55  id.,  270.) 
No  form  of  words  or  phraseology  is  necessary  to  the  creation  of  a 
contract  obligation.  It  is  sufficient  that  by  the  language  used,  the 
intention  of  the  parties  is  fairly  manifested,  and  when  that  is  found 
in  the  phraseology  employed,  the  instrument  must  be  construed 
accordingly. 

The  seal  furnishes  a  presumption  of  consideration  which  may  be 
repelled.  The  original  bond  was  not  produced,  and  the  copy  used 
had  no  marks  following  the  name  subscribed  to  indicate  that  the 
original  was  sealed,  but  the  language  of  the  instrument  declares 
that  it  was  sealed,  which  is  some  evidence  that  the  original  bond 
was  so. 

And  the  evidence  tends  to  prove,  that  the  conveyance  was  made 
by  Cornell  to  the  defendant  pursuant  to  an  understanding  between 
them  that  the  latter  shonld  permit  the  plaintiff  to  purchase  the 
property  at  the  price  mentioned  in  the  bond,  and  that  it  was  made 
at  the  same  time  as  the  conveyance  to  the  defendant,  in  consumma- 
tion of  such  understanding,  founded  upon  reasons  to  which  it  is 
here  unnecessary  specifically  to  refer.  The  obligation  of  the 
defendant  having  been  assumed,  upon  a  consideration  sufficient  to 
support  it,  he  was  charged  with  the  duty  and  legal  liability  to  per- 
form his  undertaking.    (2  E.  S.,  135,  §  8 ;  Tollman  v.  FrwnUin, 
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14  N.  Y.,  584 ;  WorraU  v.  Munn,  5  id.,  229 ;  McCrea  v.  Purmort, 
16  Wend.,  460 ;  Justice  V.  Lang,  42  N.  Y.,  524.) 

The  execution  and  acceptance  of  a  deed  of  a  portion  of  the  prem- 
ises between  the  parties,  was  not  necessarily  a  satisfaction  or  rescission 
of  the  contract  in  question.  Jt  was  a  part  performance,  by  consent 
of  the  parties,  before  the  time  designated  for  performance,  and  pur- 
suant to  some  further  arrangement  between  them,  and  the  effect  of 
such  conveyance  upon  the  defendant's  obligation,  is  dependent  upon 
the  agreement  which  produced  such  partial  performance.  This  is 
the  subject  of  a  conflict  oi  evidence.  The  evidence  on  the  part  of 
the  defendant  tends  to  prove,  that  at  the  time  of  such  conveyance 
of  the  thirty-five  acres  to  the  plaintiff,  and  pursuant  to  which  it 
was  made  and  taken,  there  was  an  agreement  that  the  bond  should  be 
canceled.  And  he  produces  at  the  trial  a  written  instrument,  to 
which  the  signature  of  the  plaintiff  is  subscribed,  bearing  even  date 
with  the  deed  to  her,  and  distinctly  stating  that  the  bond  is  can- 
celed and  gives  evidence  to  the  effect  that  the  plaintiff  executed 
such  written  agreement.  This  is  denied  by  the  plaintiff,  and  the 
evidence  on  her  part  tends  to  prove  that  no  such  arrangement  was 
made ;  that  she  did  not  subscribe  any  agreement  to  cancel  the  bond, 
and  other  evidence  is  given  which  it  is  claimed  tends  to  impeach 
the  instrument.  The  parties  also  disagree  about  the  circumstances 
which  led  to  the  conveyance.  While  the  evidence  on  the  part  of  the 
plaintiff  is  that  it  was  made,  and  the  mortgage  given  at  his  request 
and  for  his  accommodation,  to  enable  him  to  raise  money  to  pay 
off  certain  incumbrances  then  upon  the  premises,  the  evidence  on 
the  part  of  the  defendant  is  directly  to  contrary,  and  to  the  effect 
that  it  was  done  wholly  for  the  accommodation  of  the  plaintiff  and 
her  husband. 

These  controverted  facts  were  for  the  determination  of  the  trial 
court  upon  the  evidence;  and  we  cannot  say  that  the  court  has 
failed t  by  its  finding  of  the  facts  against  the  defendant,  to  represent 
the  truth  of  the  occurrences  between  the  parties.  And  in  that  view 
the  defendant's  bond  remained  operative  and  his  obligation,  on  pay- 
ment of  the  purchase-money  remaining  unpaid,  continued,  and 
required  him  to  convey  the  residue  of  the  land  to  the  plaintiff. 
And  the  evidence  on  the  part  of  the  plaintiff  tended  to  prove,  and 
the  trial  court  found,  that  the  amount  tendered  and  offered  to  the 
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defendant  was  a  proper  and  requisite  Bum,  and  was  a  complete 
tender  of  performance  on  her  part,  by  which  she  was  entitled  to 
receive  conveyance  of  such  residue.  And  that  by  his  refusal  the 
defendant  was  placed  in  default.  This  conclusion  of  the  court  is 
excepted  to.  And  the  only  question  presented  by  this  exception, 
other  than  that  of  fact  arising  out  of  the  conflict  of  evidence  (the 
finding  upon  which  we  think  was  justified),  is  whether  the  plaintiff 
was  required  to  cover  by  the  sum  tendered  the  value  of  the 
improvements  the  defendant  had  made  upon  the  premises  during 
the  year. 

It  appears  by  the  terms  of  the  bond,  that  it  was  contemplated  that 
the  defendant  might  make  some  improvements  during  the  year,  and 
that  if  he  did,  the  plaintiff  should  pay  him  for  them  in  addition  to 
the  sum  before  mentioned  in  the  condition  of  that  instrument. 

It  will  be  observed  that  this  was  not  in  express  terms  embraced  in 
the  sum  required  to  b6  paid  as  the  condition  upon  which  the  right 
to  a  deed  depended,  but  that  his  conveyance  on  payment  by  her  of 
the  purchase-price  of  the  land  rendered  his  obligation  void,  and  if 
he  failed,  on  such  payment,  to  make  to,  her  the  deed,  his  obligation 
should  remain  in  force.  And  such  is  the  interpretation  that  it 
should  receive.  The  nature  of  the  liability  which  might  be  incurred 
for  the  improvements  lie  should  make,  might  be  such  that  she  could 
not  accurately  measure  the  value  of  them.  There  was  no  means 
provided  by  the  contract  to  arrive  at  their  value.  And  in  view  of 
the  circumstances,  the  provision  referred  to  would  seem  to  have  been 
designed  to  create  a  liability,  rather  than  a  condition  precedent  for 
improvements,  in  the  event  the  defendant  made  any,  and  such  as 
were  within  the  contemplation  of  the  parties. 

At  the  time  the  tender  was  made  the  defendant  had  not  furnished 
and  did  not  then  furnish  to  the  plaintiff  any  statement  of  the  improve- 
ments made  by  him,  or  of  the  amount  or  value  of  them.  He  then, 
evidently,  put  his  refusal  to  make  the  deed  mainly  on  his  claim,  that 
the  bond  was  canceled,  and  that  no  obligation  remained  to  convey 
the  residue  of  the  premises.  He  says :  "  I  did  not  put  my  refusal 
of  the  money  tendered  wholly  on  the  ground  that  they  didn't  tender 
me  any  money  for  improvements,  but  on  the  ground  that  the 
contract  was  canceled ;  as  to  that  I  told  them  so,  not  wholly  on 
that,  but  on  the  ground  they  did  not  tender  me  enough  money ; 
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but  I  didn't  specify  any  sum  nor  any  special  demand.  They  said 
they  didn't  tender  me  any  money  for  improvements." 

It  may  be  assumed  that  the  defendant  was  married  and  had  a 
wife  at  the  time  he  made  the  bond.  She  is  not  a  party.  The 
defendant  offered  to  prove  that  his  wife  has  refused  to  sign,  and 
will  not  sign  a  deed  to  the  plaintiff  of  the  125  acres,  and  took 
exception  to  the  rejection  of  the  evidence.  This  evidence  was 
probably  offered  to  show,  that  the  defendant  could  not  specifically 
perform  the  obligation  to  give  a  deed  with  the  stipulated  covenants. 

The  trial  court  directed  judgment  that  the  defendant  execute  and 
deliver  to  the  plaintiff  a  deed  of  conveyance  with  specified  cove- 
nants, constituting  what  is  known  as  a  full  covenant  warranty  deed. 
And  to  this  conclusion  exception  was  taken.  And  to  the  refusal  of 
the  court  to  determine  that  the  deed  should  not  contain  any  covenant 
against  a  claim  or  right  of  dower  of  his  wife  the  defendant  also 
excepted. 

It  will  be  presumed,  when  nothing  appears  to  the  contrary,  that 
a  party  is  able  specifically  to  perform  his  undertaking  to  convey ; 
but  he  is  permitted  to  prove  that  he  cannot,  and  such  fact,  when 
established,  is  in  the  way,  partially  or  wholly,  of  that  form  of  relief, 
because  a  party  will  not  usually  be  directed,  by  judgment,  to  per- 
form when  he  cannot.  The  deed  which  the  defendant  is,  by  the  direc- 
tion and  judgment  of  the  court,  required  to  give,  cannot  be  made 
unless  his  wife  joins  in  its  execution;  and  one  made  by  him  alone, 
with  such  covenants,  will  not  answer  the  requirement  of  the  judg- 
ment. (Jones  v.  Gardner ■,  10  Johns.,  266;  Stevens  v.  Hunt, 
15  Barb.,  17.) 

If  the  court  should  become  satisfied  upon  the  trial  that  the  wife 
would  not  execute  the  deed,  the  defendant  would  not  be  unquali- 
fiedly directed  by  the  judgment  to  convey  with  covenants  covering 
her  right  of  dower.  And  the  plaintiff  is  not  required  to  accept  a 
conveyance  less  valuable  than  that  which  performance  of  defendant's 
contract  requires.  In  such  event  the  plaintiff  could  not  take  both 
such  a  deed  as  defendant  could  alone  effectually  execute,  and 
damages  for  the  deficiency  in  the  conveyance,  but  the  remedy  would 
be  for  damages  only.  (Slernberger  v.  Mc Govern,  56  N.  T.,  12  ; 
Dixon  v.  Rice,  16  Hun,  422.) 

The  defendant,  in  his  answer,  alleged  the  refusal  of  his  wife  to 


Digitized  by 


Google 


8  MARTIN  v.  COLBY. 

Fifth  Department,  October  Term,  1886. 

execute  the  deed.  It  cannot  now  be  raid  what  effect  should  or 
wonld  have  been  given,  if  received,  to  the  evidence  offered  to 
prove  that  she  refused  to,  and  would  not,  execute  the  deed,  but  it 
was  error  to  exclude  it  And  unless  the  plaintiff  is  willing  to 
accept  a  deed  of  conveyance  from  the  defendant,  with  covenants  so 
qualified  as  to  obviate  that  question,  a  new  trial  must  be  granted. 

The  defendant,  by.  his  obligation,  undertook  to  make  to  the 
plaintiff  a  conveyance  with  the  covenants  as  directed  by  the  judg- 
ment, and  she  is  entitled  to  it,  or  to  the  requisite  compensatory 
damages,  assuming  that  she  is  entitled  to  recover.  (Jones  v. 
Gardner,  10  Johns.,  266;  In  re  Jane  Hunter,!  Edw.  Ch.,  1,  6; 
Burwell  v.  Jackson,  9  N.  T.,  535 ;  Ddavan  v.  Duncan,  49  id., 
485-487.) 

It  is  not  apparent  that  the  evidence  of  value  of  the  premises 
could  have  any  legitimate  bearing  except  in  the  event,  that  the  court 
should  have  finally  determined  that  the  plaintiff  was  entitled  to 
relief  other  than  that  of  specific  performance  of  the  contract, 
which  might  entitle  such  evidence  to  consideration.  We  think  no 
error  can  be  predicated  upon  the  exception  taken  to  its  reception. 
There  seems  to  be  no  other  question  requiring  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
of  this  appeal  to  abide  the  event,  unless  the  plaintiff  stipulate,  to  so 
modify  the  judgment  as  to  direct,  that  the  conveyance  be  made 
subject  to  the  inchoate  right  of  dower  of  the  person  who  was  the 
wife  of  the  defendant  on  the  5th  day  of  February,  1880.  And  in 
that  event  the  judgment  be  so  modified,  and  as  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 

Smith,  P.  J.,  and  Barker,  J.,  concurred ;  Haight,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  ordered,  costs  of  this  appeal  to 
abide  the  event,  unless  the  plaintiff,  within  twenty  days,  stipulates 
to  so  modify  the  judgment  as  to  direct  that  the  conveyance  be 
made  subject  to  the  inchoate  right  of  dower  of  the  person  who  was 
the  wife  of  the  defendant  on  the  5th  day  of  February,  1880,  and 
in  that  event  the  judgment  be  so  modified,  and  as  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 
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GEORGE  HYLAND  and  JOHN   HYLAND,  as  Administba-  Lg  3^ 
tors,  etc.,  of  GEORGE   HYLAND,  Deceased,  Appellants,  ~ 
v.  BERNARD  BAXTER  and  Others,  Respondents. 

Tayments  made  by  an  administrator  to  an  infant  wiU  not  be  allowed— wlien  an 
equitable  claim  for  supplies  and  necessaries  furnisJtad  to  the  infant  will  be  recog- 
meed — the  Surrogate's  Court  has  power  to  allow  such  a  claim  — sales  from  a 
trustee  to  infant  benefieiefies  will  not  be  sustained. 

Upon  an  accounting  of  one  George  Hyland,  as  administrator  of  one  Baxter,  it 
appeared  that  Baxter  died  on  May  27, 1862,  intestate,  leaving  a  widow,  Bridget, 
and  three  infant  children;  that  on  June  5,  1863,  the  said  George  Hyland  and 
the  widow  were  appointed  administrators;  that  Hyland  took  possession  of  the 
personal  estate,  consisting  of  livery  property,  continuing  the  livery  business 
until  August,  18B2,  when  he  sold  the  property  on  terms  of  credit,  under  which 
the  last  payment  was  not  made  until  September,  1866.  An  inventory  was  made 
soon  after  the  appointment  of  the  administrators,  but  was  not  filed  until  in 
June,  1872;  nor  was  any  guardian  appointed  for  the  children  until  in  May,  1872. 

Upon  the  hearing  before  an  auditor,  apDointed  to  examine  the  accounts  of  the 
administrators  and  report  thereon,  evidence  was  given  tending  to  show  that 
the  widow  and  her  family  were  substantially  without  means  of  support,  other 
than  such  as  were  derived  from  her  services  and  the  estate  of  the  deceased, 
except  that  a  small  amount  was  received  by  her  from  the  rent  of  a  house  in  her 
possession;  that  the  administrator,  Hyland,  from  time  to  time  furnished  her 
with  money  and  articles  of  merchandise,  which  she  received  in  her  capacity 
as  administratrix  and  appropriated  to  the  support  of  the  minor  children. 

Held,  that  as  no  general  guardian  had  been  appointed  for  the  infant  defendants, 
and  no  one  was  entitled  to  receive  any  portion  of  the  fund  in  the  hands  of  the 
administrators,  the  acting  administrator  had  no  legal  right  to  hand  over  to  his 
co-administrator  any  of  the  assets  in  his  hands,  or  to  furnish  supplies  for  the 
family  of  the  intestate  at  the  expense  of  the  estate. 

That  to  establish  an  equitable  right  in  behalf  of  the  administrator  to  an  allow- 
ance or  credit,  as  against  the  estate  of  the  children,  the  administrator  must 
show  that  he  acted  with  good  faith,  and  that  the  necessities  of  the  minors 
required  the  expenditure  of  the  moneys. 

That  the  Surrogate's  Court  had  jurisdiction  to  fully  adjust  and  award  any  equi- 
ties existing  between  the  parties  and  in  behalf  of  Hyland. 

Eyland  v.  Baxter  (98  N.  T.,  610;  affirming  S.  C,  31  Hun,  354). 

That  the  fact  that  it  might  be  difficult  to  make  the  apportionment  between  the 
children,  so  as  to  definitely  and  correctly  charge  their  respective  shares  with 
the  amounts  supplied,  would  not  justify  the  court  in  refusing  to  make  such 
apportionment,  as  the  same  difficulty  would  have  existed  in  the  accounting 
of  the  widow,  if  she  had  been  the  general  guardian  of  all  the  children,  as  they 
were  of  one  family. 

Hun— VouXLII        2 
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A.  rule  which  requires  the  severance  of  a  family  for  the  protection  of  a  guardian 

in  his  account,  would  be  harsh  and  the  consequences  unnatural. 
The  evidence  showed  that  a  considerable  portion  of  the  amount  claimed  by  the 

administrator  was  for  goods  sold  from  his  store,  he  being  engaged  in  carrying 

on  mercantile  business  for  profit 
Held,  that  unless  special  reasons  were  shown  to  exist  in  this  case  those  amounts 

should  be  disallowed  under  the  rule  prohibiting  trustees  from  dealing  with 

infant  beneficiaries. 

Appeal  from  a  decree  of  the  surrogate  of  Livingston  county, 
made  upon  accounting  of  George  Hyland,  as  faininistrator,  etc.,  of 
Bernard  Baxter,  deceased. 

It  appears  that  Bernard  Baxter  died  intestate,  May  27,  1862, 
leaving  Bridget  Baxter,  his  widow,  and  thoee  infant  children:  Mary, 
aged  seven  years ;  Bernard,  aged  two  years ;  and  Ella,  aged  seven 
months.  And  J  une  5, 1862,  Bridget  Baxter,  the  widow,  and  George 
Hyland  were  appointed  administrators.  The  personal  estate  consisted 
of  livery  property,  amounting,  as  per  appraisal  and  inventory,  to  $1 ,48 1 . 

The  administrator,  Hyland,  took  possession  of  the  property,  and 
for  a  short  time,  and  until  he  could  sell  it,  continued  the  livery 
business.  He  sold  it  in  August,  1862,  on  terms  of  credit,  which 
required  monthly  payments  of  twenty-five  dollars  each  and  interest 
The  purchase-money  was  received  by  him  in  installments,  and  the 
payment  was  completed  in  September,  1866.  An  inventory  was 
made  shortly  after  the  appointment  of  the  administrators,  but  it 
was  not  filed  until  June,  1872,  when  it  was  done  pursuant  to 
the  order  of  the  surrogate,  made  in  proceeding  instituted  by  the 
guardian  of  the  infants.  There  was  no  guardian  for  the  infants 
until  Wendell  Zimmer  was  so  appointed  in  May,  1872.  And  upon 
his  petition  the  order  was  made,  pursuant  to  which  Hyland  filed  his 
account  as  administrator.  It  was  then  referred  to  an  auditor,  to 
examine  and  report  thereon. 

Upon  the  hearing,  the  evidence  tended  to  prove  that  the  widow 
and  her  family  were  substantially  without  means  of  support,  other 
than  such  as  were  derived  from  her  services  and  the  estate  of  the 
deceased,  except  that  a  small  amount  was  also  received  by  her 
from  the  rent  of  a  house  in  her  possession ;  and  that  from  time  to 
time  the  administrator,  Hyland,  furnished  her  with  money  and 
articles  of  merchandise,  and  paid  some  taxes  assessed  to  her  on 
houses  and  lots  in  her  possession. 
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The  auditor  reported  that  the  proceeds  of  the  personal 

property  which  came  to  Hyland's  hands  were $1>481  00 

And  interest  as  stated  in  his  account 140  00 

Interest  surcharged 100  00 

And  receipts  from  use  of  the  livery  property  between 

May  26  and  July  31,  1862 151  87 

Making $1,872  87 

And  that  he  should  be  credited  with  the  payment  of 
debts  of  intestate,  funeral  expenses  and  commissions, 
amounting  to 631  60 

Leaving  in  his  hands  for  distribution  as  of  Septem- 
ber 1,  1867 $1,241  27 

Treating  one-third  as  paid  to  the  widow 413  75 

Leaving  for  distribution  to  the  next  of  kin $827  52 

Adding  interest  from  September  1,  1867,  to 
time  of  his  report,  September  19,  1874 $415  23 

Less  commission  on  that  sum 10  38 

404  85 

Producing  a  balance  m  his  hands $1  >232  37 

The  auditor  found  that  the  administrator,  Hyland,  paid  the 
widow  chiefly  in  articles  of  merchandise,  with  some  money,  equal  to 
the  distributive  shares  of  her  and  the  children  in  the  estate,  being  the 
same  charged  in  his  account,  intending  such  as  payment  of  their 
distributive  shares,  but  that  such  payment  in  his  opinion  was 
unauthorized  by  law,  and  could  not  be  allowed  to  him  as  a  credit 
upon  his  accounting  as  administrator  in  that  court ;  that  she  received 
the  money  and  merchandise,  claiming  them  in  her  right  as  adminis- 
tratrix, and  appropriated  the  same  to  the  support  of  the  minor 
children.  And  on  bringing  into  court  the  widow,  as  a  party  to  the 
proceeding  of  accounting,  the  auditor  afterward  made  a  further 
report  tliat  she  had  expended  the  distributive  shares  of  the  minor 
children  "  in  providing  for  their  necessaries  during  their  minority, 
and  that  if  she  had  expended  the  same  as  their  general  guardian, 
•the  said  payment  would  have  been  allowed  to  her,  on  her  accounting 
as  guardian,"  but  that  in  his  opinion  she,  as  administratrix,  had  no 
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legal  right  to  make  such  payments,  and  such  court  had  no  power  to 
allow  such  payments  to  the  administrators  as  a  credit.  And 
consequently  they  must  be  jointly  charged  as  against  the  next  of 
kin,  but  that,  as  between  the  adminstrators,  Hyland  was  entitled  to  a 
decree  that  the  widow  pay  the  same,  and  that  she  repay  to  him  so 
much  aa  he  shall  pay  to  the  next  of  kin. 

The  surrogate  sustained  exceptions  to  the  finding  of  the  auditor, 
that  the  money  and  merchandise  received  by  the  widow  from 
Hyland  were  appropriated  by  her  for  the  support  of  the  minor 
children,  or  for  their  necessary  support  during  their  minority. 
And  in  other  respects  apparently  confirmed  the  report,  and  a  decree 
was  entered  December  22,  1876,  from  which  this  appeal  was  taken 
by  the  administrator,  Hyland,  who  afterwards  died,  and  the  appeal 
was  continued  in  the  name  of  the  present  appellants.  And  the 
widow  having  afterwards  also  died,  Bernard  Baxter,  as  administrator 
of  her  estate,  was  substituted  as  a  respondent. 

Oscar  Craig,  for  the  appellants. 

D.  W.  Noyes  and  Charles  J.  Bissdl,  for  the  respondents. 

Bradley,  J. : 

The  embarrassment  of  the  appellants  arises  mainly  out  of  the 
failure  of  their  intestate  to  observe  the  .statutory  direction  to  him  as 
administrator  of  the  estate  of  Bernard  Baxter,  deceased.  He,  as 
such,  took  possession  of  the  personal  estate  and  converted  it  into 
money.  He  was  called  upon  by  the  widow  of  the  decedent,  his 
coadministrator,  for  monej  and  for  merchandise,  and  he  furnished 
them  to  her.  She  and  her  three  minor  children  constituted  her 
family,  and  all  of  them  remained  at  home  with  her  for  about  five 
years  after  the  death  of  her  husband,  when  the  eldest  child,  Mary,  went 
out  to  work,  and  did  so  a  considerable  portion  of  the  time  thereafter. 

It  may  fairly  be  inferred  or  assumed,  that  the  money  and  mer- 
chandise so  received  by  the  widow  of  Hyland  was  used  by  her  in 
the  support  of  her  family,  and  that  some  benefit  was  thus  received 
by  all  of  the  children.  And  it  is  quite  evident,  as  the  court  below 
understood,  that  Hyland  furnished  to  the  widow  the  merchandise 
and  money  in  good  faith,  believing  that  he  was  properly  supplying  # 
the  family  with  the  means  of  support  from  the  estate  in  his  hands 
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of  his  intestate,  and  that  it  was  used  for  such  purpose.  The  family 
had  no  means  of  support  other  than  from  the  labor  of  the  mother, 
and  this  personal  estate  in  the  hands  of  Hyland,  except  a  small 
amount  of  rent  received  for  the  use  of  a  house,  until  the  expiration  of 
five  years  after  the  death  of  Baxter,  when  some  relief  was  furnished 
by  the  absence  and  labor  of  the  one  daughter.  The  acting,  admin- 
istrator had  no  legal  right  to  hand  over  to  his  coadministrator  any 
of  the  assets  in  his  hands,  or  to  furnish  supplies  for  the  family  of 
his  intestate,  at  the  expense  of  the  estate. 

The  infant  children  were  not  represented  by  any  general  guardian, 
and  no  one  was  entitled  to  receive  for  them  any  portion  of  the  fund 
in  his  hands.  And  the  question  arises  whether  any  equities  exist 
in  behalf  of  this  administrator,  which  fairly  require  any  allowance 
or  credit  to  him,  as  against  the  shares  of  the  children  in  the  estate. 
When  the  rights  of  infants  are  involved,  a  trustee  is  usually  held  to 
a  strict  accountability  in  the  line  of  his  duty  as  such.  (lloweU  v. 
M ills,  53  N.  T.,  322.)  And  equities  are  found  in  his  behalf  in 
case  of  departure  from  his  legal  duty,  in  the  event  only  of  entire 
good  faith  on  his  part,  and  when  it  is  subservient  to  the  necessities 
of  the  minors  beneficially  interested.  The  denial  of  the  right  to 
break  in  upon  the  capital  of  funds  held  for  infants,  or  to  obtain 
reimbursement  by  the  trustee  or  guardian  so  doing,  has  been  some- 
what rigorously  adhered  to.  .  (2  Perry  on  Trusts,  §  618 ;  Walker  v. 
Wetherett,  6  Yesey,  473.) 

Sut  in  this  State  that  rule  is  not  inflexible,  and  circumstances 
may  arise  to  justify  the  impairment  of  the  principal  of  the  fund 
for  maintenance,  and  when  they  have  so  existed  and  produced 
expenditure  made  in  good  faith,  equitable  considerations  will  be 
applied  to  reimburse  the  trustee.  (In  re  Bostioich,  4  Johns.  Ch.,  100 ; 
Hill  v.  Hanfordj  11  Hun,  536.)  Such  allowance  of  credit,  how- 
ever, tor  past  disbursements  will  be  given  only  in  cases  where  the 
court  would  have  permitted  it  to  be  made  on  prior  application  in 
behalf  of  the  infant  beneficiary.  While  the  failure  of  the  admin- 
istrator to  file  the  inventory  of  the  estate  or  to  render  and  settle  his 
account  until  required  by  proceedings  taken  against  him  for  those 
purposes  are  circumstances  of  negligence  and  disregard  of  duty, 
they  do  not  necessarily  deny  to  him  good  faith  and  purposes  in 
dealing  with  the  fund. 
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The  personal  estate  which  came  to  him  was  snch,  that  he  was 
required  to  sell  it  on  a  long  installment  credit,  which  did  not  wholly 
result  in  proceeds  to  him  until  four  years  afterwards,  and  in  the 
meantime  the  widow  was  calling  upon  him  for  money  and  gooda 
for  the  use  of  her  family  which  he  supplied,  and  which  was  there- 
after continued  in  like  manner.  The  view  of  the  auditor,  as 
expressed  by  his  opinion,  was  that  the  Surrogate's  Court  had  no 
power  to  consider  the  equities,  if  any  existed  in  behalf  of  the 
administrator,  Hyland,  with  a  view  to  allowance  to  him  of  any 
credif  for  the  moneys  and  merchandise  so  advanced  by  him.  And 
the  surrogate  did  not,  in  his  opinion,  expressly  adopt  or  disaffirm 
that  proposition.  He  placed  the  confirmation  of  the  report  on 
other  grounds. 

At  all  events  the  apprehension  of  want  of  power  in  that  court 
to  treat  the  equities  claimed  by  Hyland,  it  seems,  induced  him  to 
bring  an  action  in  the  Supreme  Court  for  such  alleged  purposes,  in 
which  he,  failing  to  get  relief  at  the  trial  court,  sought  review  at 
the  General  Term,  where  the  judgment  was  affirmed  (Hyland  v. 
Banter,  31  Hun,  354),  and  on  appeal  to  the  Court  of  Appeals  it 
was  there  held  that  the  decree  of  the  Surrogate's  Court  was 
res  judicata,  because  that  court  had  jurisdiction  to  fully  adjust  and 
award  any  equities  existing  between  the  parties  and  in  behalf  of 
Hyland,  and  that  his  remedy  and  relief,  if  he  was  entitled  to  any, 
must  be  found  in  the  review  of  such  decree,  and  the  judgment 
waa  affirmed.    (98  N.  T.,  610.) 

If  it  be  assumed  that  the  administrator  was  equitably  entitled  to 
allowance  of  credit  in  his  account  for  moneys  furnished  by  him  to 
the  support  of  the  infant  beneficiaries,  there  is  some  difficulty  in 
making  the  apportionment  between  them,  so  as  definitely  and 
correctly  to  charge  their  respective  shares  with  the  amounts  supplied. 
This  is  one  ground  upon  which  the  surrogate  put  his  conclusion  as 
appears  by  his  opinion.  And  such  was  the  view  expressed  in  the 
opinion  of  the  General  Term  on  review  of  the  judgment  in  the 
action  before  mentioned  on  the  facts  there  presented.  It  is  contended 
that  by  such  decision  the  questions  here  were  disposed  of  adversely 
to  the  appellants. 

That  was  a  review  of  the  findings  of  the  trial  court,  and  they  were 
entitled  to  the  most  favorable  view  which  could  legitimately  be 
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taken  of  them  upon  the  evidence.  And,  as  appears  by  the  determ- 
ination finally  made  by  the  Court  of  Appeals,  such  question  was 
not  properly  in  the  action  for  consideration.  Although  the  matter 
of  the  accounting  and  determination  were  theoretically  had  before 
the  surrogate,  the  auditor  was  instrumental  in  taking  the  evidence 
and  making  the  report  upon  which  the  decree  was  directed.  And 
his  view  that  there  was  no  power  in  that  court  to  determine  the 
equities,  if  any  there  were,  excluded  from  his  consideration  that 
question.  And  it  is  not  apparent  that  the  surrogate  entertained  a 
contrary  view  of  the  jurisdiction  of  his  court  in  that  respect.  The 
question  at  least  was  one  then  not  free  from  difficulty.  And  there 
is  reason  to  apprehend,  that  the  subject  of  controversy  here  may  not 
have  received  the  attention  which  it  would  have  had  if  the  power 
to  extend  the  inquiry  beyond  the  legal  duties  of  the  administrator, 
and  to  equitable  considerations,  had  been  clearly  assumed  by  the 
Surrogate's  Court.  The  auditor  found  substantially  that  these  funds 
went  to  the  support  of  the  family.  There  is  no  specific  finding  of 
necessity  of  the  infants  for  such  contribution  to  their  maintenance. 
And  in  the  auditor's  view  of  want  of  power,  such  fact  was  neces- 
sarily deemed  by  him  of  no  importance. 

The  finding  of  such  fact  we  cannot  say  is  not  justified  by  the 
evidence.  It  tends  to  prove  that  on  the  death  of  Baxter  the  fam- 
ily were  substantially  without  means  of  support,  other  than  such  as 
the  estate  of  the  decedent  might  supply.  The  question  of  appor- 
tionment between  the  infants  of  the  fund,  which  may  be  deemed 
as  applied  to  their  joint  maintenance  and  support,  is  one  of  some 
difficulty.  But  it  does  not  appear  that  no  means  are,  or  can  be,  fur- 
nished by  the  evidence  to  apply,  to  greater  or  less  extent,  a  rule  for 
that  purpose.  The  question  of  its  accuracy  must  necessarily  be  that 
of  judgment,  having  in  view  all  the  circumstances,  which  should  be 
carefully  exercised  for  the  protection  of  their  interests,  respectively. 

It  may  be  seen  that  the  same  difficulty  may  have  existed  in  the 
accounting  of  the  widow,  if  she  had  been  the  general  guardian  of 
all  the  children,  as  they  were  one  family.  A  rule  which  requires 
the  severance  of  a  family  for  the  protection  of  a  guardian  in  his 
account,  would  be  harsh,  and  the  consequence  unnatural.  This 
matter  should  go  back  to  the  surrogate  for  rehearing,  unembarrassed 
by  any  question  of  power  or  jurisdiction. 
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But  unless  special  reasons  appear,  and  are  applicable  to  the 
account  for  merchandise  rendered  in  this  case,  it  should  not  be 
allowed  as  against  the  infants'  fund.  The  permission  of  a  trustee 
to  deal  with  infant  beneficiaries,  by  selling  to  them  his  property, 
and  thus  charging  the  fund,  cannot,  without  liability  to  great  abuse, 
be  permitted.  And  the  rule  which  ordinarily  denies  such  right  is, 
for  obvious  reasons,  a  salutary  one. 

The  administrator  was  in  the  mercantile  business.  A  consider- 
able portion  of  his  account  rendered  is  for  goods  sold  from  his  store. 
This  business  was  carried  on  for  profit.  How  much  profit  was 
within  the  prices  charged  does  not,  and  probably  cannot,  appear. 
While  there  may  be  circumstances  which  will  justify  the  allowance 
of  such  a  claim,  and  when  credit  should  be  permitted,  it  is  safer, 
generally,  to  apply  the  rule  somewhat  rigorously  against  the  allow- 
ance of  such  dealing  with  the  funds  of  infants  by  trustees  than  to 
indulge  departure  from  it. 

Tn  the  view  taken  of  this  case,  we  see  no  basis  upon  which  direc- 
tion can  be  given  here  which  will  enable  the  parties  to  obviate  a 
rehearing.  The  decree  should,  therefore,  be  reversed  and  a  rehear- 
ing had  of  the  matter  of  accounting  in  the  Surrogate's  Court, 
costs  of  this  appeal  to  abide  the  final  award  of  costs. 

Smith,  P.  J.,  and  Barker,  J.,  concurred. 

Decree  reverse!  and  rehearing  ordered  in  the  Surrogate's  Court 
of  Livingston  county,  costs  of  this  appeal  to  abide  the  final  award 
of  costs. 


THE    FIRST    NATIONAL    BANK    OF    UNION    MILLS, 
Appellant,  v.  JUDSON   H.   CLARK,   Respondent. 

Certificate  of  deposit -—when  a  promise  to  pay  t«a  be  implied  (herefrom  — what  faets 
establish  a  transfer  thereof. 

On  December  5,  1882,  the  defendant,  a  private  banker,  discounted  a  note  for 
$8,500,  made  by  Knox  Brothers  to,  and  indorsed  by,  Sliney  &  Whelan,  upon 
the  oral  understanding  that  the  proceeds  should  not  be  paid  until  the  fifteenth 
of  the  month.  The  defendant's  cashier  then  gave  to  Sliney  &  Whelan  an 
instrument  in  the  following  form:  "  Deposited  by  Sliney  &  Whelan  with  Judson 
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H.  Clark,  banker,  Solo,  N.  Y .,  December  5, 1882 ;  discount  $8,412.50."  On  the  same 
day  this  instrument  was  delivered  by  Sliney  &  Whelan  to  the  plaintiff,  at  its  bank, 
with  a  check  for  $3,412.50,  drawn  by  them  upon  the  defendant,  payable  to  their 
own  order  ten  days  after  date,  and  indorsed  by  them,  the  plaintiff  then 
paying  to  them  that  amount,  less  interest  for  thirteen  days.  Knox  Brothers 
and  Sliney  A  Whelan  having  failed  before  December  fifteenth,  and  the  defend 
ant  having  failed  to  pay  the  amount  named  in  the  instrument  to  the  plaintiff, 
this  action  was  brought  to  recover  the  same. 

Bskt,  that  the  certificate  prima  facie  represented  an  undertaking  on  the  part  of 
the  defendant  to  pay  the  sum  mentioned  in  it  to  the  depositors  on  demand,  and 
that  a  transfer  of  the  certificate  would  transfer  all  the  right  possessed  by  the 
depositors  against  the  defendant  in  respect  to  the  deposit. 

That  even  if  this  were  not  so,  yet  as  the  evidence  produced  upon  the  trial  was 
sufficient  to  enable  the  jury  to  find  that  the  intention  of  the  parties  to  the 
transaction  was  to  effect  a  transfer  of  the  claim  against  the  defendant,  from 
Sliney  &  Whelan  to  the  plaintiff,  and  that  this  transfer  was  made,  the  court 
erred  in  directing  a  nonsuit  upon  the  ground  that  the  plaintiff  had  failed  to 
show  an  assignment  of  the  claim. 

Appeal  from  a  judgment,  entered  on  a  nonsuit  directed  at  the 
Allegany  Circuit. 

The  defendant  was  a  private  or  individual  banker  at  Scio,  N.  Y. 
The  evidence  tends  to  prove  that  on  the  5th  day  of  December,  1882, 
Sliney  &  Whelan  indorsed  and  presented  a  note,  made  by  Knox 
Brothers  for  $3,500,  to  the  defendant's  bank  for  discount,  and  that 
it  was  there  discounted  with  the  oral  understanding  that  the  pro- 
ceeds should  not  be  paid  until  the  fifteenth  of  the  month,  and 
thereupon  the  defendant's  cashier  gave  to  Sliney  &  "Whelan  a 
deposit  check  or  certificate  in  the  following  form : 

"Deposited  bt  Sliney  &  Whelan 


JUDSON    H.    CLARK,    Banker, 

Scio,  N.  F.y  December  Sth,  1882. 

Discount,  $3,412.50. 

F.  M.  BABCOCK." 

That  on  the  same  day  this  deposit  check  was  delivered  by  Sliney 
&  Whelan  to  the  plaintiff,  at  its  bank,  and  with  it  a  check  drawn 
by  them  upon  the  defendant,  payable  to  their  own  order  ten  days 
after  its  date,  and  indorsed  by  them  for  $3,412.50,  was  also  deliv- 
ered to  the  plaintiff ;  that  the  plaintiff  then  advanced  or  paid  to 
Hun— Vol.XLII        3 
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them  that  amount,  less  interest  for  thirteen  days;  that  on  the 
seventh  December  the  two  checks  were  inclosed  by  the  plaintiff  to 
the  defendant  in  a  letter  asking  return  in  New  York  exchange,  and 
on  the  nineteenth  they  were  returned  by  the  defendant  to  the  plain- 
tiff with  the  statement  that  there  were  "  no  funds  to  meet  it,"  and 
that  afterwards  the  defendant  refused,  on  presentation  of  the  checks 
and  on  demand,  to*  pay  the  amount  to  the' plaintiff.  It  also  appeared 
that  after  the  deposit  check  was  made,  and  prior  to  the  fifteenth 
December,  Knox  Brothers  and  Sliney  &  Whelan  failed  and  made  a 
general  assignment  for  the  benefit  of  their  creditors.  The  defend- 
ant's motion  for  a  nonsuit,  on  the  ground  that  the  plaintiff  had  failed 
to  show  an  assignment  of  the  claim  from  Sliney  &  Whelan  to  it, 
was  granted  and  the  plaintiff  excepted. 

Ansley  dk  Davie,  for  the  appellant. 

Rvfu%  Sootty  for  the  respondent. 

Bradley,  J. : 

The  question  presented  here  is  whether  the  evidence  was  suffi- 
cient to  permit  the  conclusion  that  the  plaintiff  derived  from  Sliney 
&  Whelan  title  to  the  alleged  claim  against  the  defendant  for  the 
amount  of  the  deposit.  Assuming  that  Babcock  represented  the 
defendant  in  making  it,  the  certificate  was  in  effect  an  acknowledg- 
ment by  the  latter  that  the  sum  mentioned  had  been  deposited  in 
his  bank,  in  the  manner  so  indicated.  This  certificate  contains  no 
express  promise  to  pay,  and  it  is,  therefore,  contended  that  it  is 
nothing  more  than  a  mere  receipt  in  its  legal  import  and  effect. 

In  Uotchkt88  v.  Masher  (48  N.  Y.,  482),  it  was  remarked  by 
Leonard,  0.,  that  "  a  simple  certificate  "  (like  the  one  there  in  ques- 
tion) "is  not  the  basis  of  an  action,  like  a  promise  in  writing,  but 
would  be  evidence  like  a  receipt  to  raise  an  implied  promise  to  pay, 
in  an  action  for  money  had  and  received."  And  Daniel,  in  his 
work  on  Negotiable  Instruments,  has  adopted  the  same  proposition. 
(Sec.  1704.) 

In  that  case  the  action  was  brought  to  recover  for  the  alleged 
conversion  of  some  promissory  notes,  to  which  the  plaintiff  claimed 
title.  One  question  raised  was  whether  the  plaintiff  had  paid  the 
defendants  for  the  note.    It  appeared  that  for  a  portion  of  the  sum 
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claimed' to  have  been  paid,  the  defendants  had  given  the  plaintiff  a 
certificate  to  the  effect  that  he  had  deposited  such  amount  with  the 
defendants.  And  it  was  held  that  parol  evidence  was  competent  to 
prove  that  the  money  for  which  the  certificate  was  made  was,  in 
fact,  received  in  payment  for  the  notes.  The  learned  judge  there 
said  the  certificate  "  contained  no  promise  on  the  part  of  the  defend- 
ants, and  if  it  had,  the  portion  which  operated  as  a  receipt  for 
money  was  quite  as  capable  of  separation  from  that  part  which 
evidenced  a  contract  as  in  the  case  of  a  bill  of  lading."  The  ques- 
tion whether  a  promise  would  be  implied  in  such  a  certificate  to 
pay,  was  not  in  Hotchkize  v.  Mosher. 

So  far  as  it  contained  the  elements  of  a  receipt,  merely  as  such, 
it  was  treated  as  subject  to  explanation  and  modification  by  parol 
evidence,  and  this  was  clearly  right  as  there  illustrated.  {Meyer  v. 
Peck,  28  N.  T.?  590 ;  Abbe  v.  Eaton,  51  id.,  410.)  But  the  instru- 
ment here  is  prima  facie  evidence  that  the  amount  stated  in  it  was 
received  by  the  defendant  as  a  deposit  and,  therefore,  the  certificate 
furnished  the  evidence  of  an  implied  obligation  of  the  defendant  to 
pay  the  amount  to  the  depositors,  or  to  those  succeeding  to  their 
rights. 

In  Payne  v.  Gardiner  (29  N.  T.,  146;  affirming  S.  0.,  39  Barb., 
634)  an  action  was  supported  upon  a  certificate  containing  no  express 
promise  to  pay  ;  and  see  Pardee  v.  FUh  (60  N.  T.,  265 ;  affirming 
67  Barb.,  407).  In  none  of  these  cases  was  the  question  here  neces- 
sarily considered,  although  it  was  somewhat  involved  in  the  facts 
upon  which  Payne  v.  Gardiner  was  determined. 

In  Long  v.  Strauss,  recently  decided  by  the  Supreme  Court  of 
Indiana  (reported  in  6  N.  E.  Rep ,  123 ;  7  id.,  763,  and  in  34  Alb. 
Law  Jour.,  71  and  152),  it  was  held  that  a  mere  certificate  of  deposit 
was  a  contract,  having  the  effect  of  an  acknowledgment  of  receipt 
of  money  and  a  promise  to  pay  it,  although  no  promise  was  expressed  ; 
and  in  Smiley  v.  Fry  (100  N.  Y.,  262)  the  character  of  a  certificate 
of  deposit,  as  distingnished  from  a  promissory  note,  and  a  deposit, 
as  distinguished  from  a  loan,  are  considered. 

We  think  the  certificate  in  question  prima  facie  represented  an 
undertaking  on  the  part  of  the  defendant  to  pay  the  sum  mentioned 
in  it  to  the  depositors  on  demand.  It  declares  that  they  have  depos- 
ited such  amount  with  the  defendant ;  the  law  supplies  by  implicatioi* 
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such  undertaking.  In  that  view  a  transfer  of  the  certificate  would 
have  the  effect  to  transfer  all  the  right  possessed  by  the  depositors 
against  the  defendant  in  respect  to  the  deposit.  Bat  without  treat- 
ing the  certificate  as  a  contract  to  pay  on  demand  there  was  sufficient 
in  the  evidence  to  send  the  case  to  the  jury.  It  was  necessary,  to 
the  support  of  the  action,  to  find  a  transfer  to  the  plaintiff  of  the 
claim  against  the  defendant.  The  check  drawn  by  Sliney  &  Whelan, 
and  delivered  to  the  plaintiff,  not  having  by  its  terms  been  drawn 
on  a  particular  fund,  did  not  operate  as  an  equitable  assignment  of 
the  claim  within  the  law  of  this  State.  {Attorney  General  v.  Conti- 
nental Life  Ins.  Co ,  71  N.  T.,  325.)  The  rule  is  otherwise,  in  some 
of  the  other  States,  when  the  check  or  draft  in  fact  covers  and  corre- 
sponds in  amount  with  the  entire  fund  in  the  hands  of  the  drawee. 

The  evidence  given  of  the  transaction  between  the  depositors  and 
the  plaintiff,  was  susceptible  of  a  construction,  and  permitted  the 
conclusion,  that  a  transfer  of  the  claim  was  made  to  the  plaintiff  in 
any  view  which  may  be  taken  of  the  nature  of  the  certificate  of 
deposit.  It  is  sometimes  designated  in  the  evidence  as  a  deposit 
check. 

The  member  (Sliney)  of  the  firm  who  did  the  business  says  he 
took  this  deposit  check  to  the  plaintiff,  and  gave  the  firm  check  on 
the  defendant  banker  to  it ;  that  at  the  time  he  transferred  the 
claim  to  the  plaintiff,  he  transferred  the  deposit  check  to  it,  and 
the  plaintiff's  cashier  gave  him  the  money  on  it.  And  on  his  cross- 
examination  he  is  asked  :  "  By  transferring  this  deposit  check,  you 
mean  you  simply  delivered  it  to  Mr.  Sill?  A.  Yes  sir;  I  got  the 
money  on  it.  Q.  Did  you  do  anything  more  ?  A.  I  gave  him  the 
check  on  Mr.  Clark's  bank."  And  Sill,  the  plaintiff's  cashier,  says 
that  Sliney  came  to  him  at  the  bank,  talked  about  a  claim  he  had 
against  the  defendant's  bank,  produced  the  deposit  check,  and  said 
he  had  so  much  money  in  his  bank,  the  proceeds  of  a  note 
discounted  there,  had  agreed  to  wait  ten  days,  and  wanted  to 
use  the  money,  and  wished  to  have  the  plaintiff  "  discount  those 
papers;  and  I  let  him  have  the  money."  And  then  follows: 
"Q.  What  did  you  discount,  the  claim  or  the  check?  A.  The 
claim.  Q.  Then  you  purchased  the  claim  that  he  then  stated  he 
had  against  Clark  ?  A.  Yes,  sir.  Q.  What  was  the  check  giver 
for  ?    A.  To  draw  the  money." 
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There  was  sufficient  to  enable  the  jury  to  find  that  the  intention 
of  the  parties  to  the  transaction  was  to  make  and  take  a  transfer  of 
the  claim  against  the  defendant,  and  that  it  was  consummated  by 
them.  No  formal  words  of  transfer  were  requisite  to  produce  such 
result  It  will  answer  if  the  transaction  was  characterized  by  the 
evidence  as  such.  The  plaintiff  paid  substantially  the  full  amount 
of  the  claim.  The  money  advanced  did  not  necessarily  purport  to 
be  a  loan  to  Sliney  &  Whelan,  but  may  be  construed  as  payment 
for  the  claim  represented  by  the  deposit,  the  delivery  and  taking 
the  certificate  of  deposit  as  the  evidence  it  furnished  of  the  claim, 
and  the  check  as  the  means  to  enable  the  plaintiff  to  draw  the 
amount  of  it  from  the  defendant's  bank.  At  all  events,  the  jury 
were  authorized  to  so  infer. 

It  appears  sufficiently  for  that  purpose  by  the  evidence  of  both 
Sliney  and  Sill,  that  they  assumed  that  the  claim  was  transferred 
to  the  plaintiff,  and  that  the  latter  took  title  to  it.  The  united 
understanding  of  those  parties  to  that  effect,  in  view  of  the  purpose 
and  circumstances  of  the  transaction,  was  sufficient  to  fairly  present 
that  question.  And  the  evidence  may  be  so  construed  as  to  permit 
the  conclusion  that  their  minds  met  at  the  time  in  that  respect,  and 
produced -such  result,  and  for  that  purpose  effect  is  to  be  given  to 
the  transaction  itself,  as  well  as  to  the  words  used  to  ascertain  what 
they  intended  to  and  did  accomplish.  All  which,  as  well  as  the 
matter  of  credibility  of  the  witnesses,  were  for  the  jury,  (ffisley 
v.  Phenix  Bank,  83  N.  T.,  318.) 

The  evidence  was  also  sufficient  to  permit  the  jury  to  thefind  that 
person  who  received  the  note  at  the  defendant's  bank  and  made 
the  certificate  of  deposit  was  authorized  to  do  so,  and  represented  the 
defendant  in  what  he  did,  and  that  the  certificate  was  that  of  the 
latter  for  the  purposes  for  which  it  purported  to  have  been  made. 

These  views  lead  to  the  conclusion  that  the  case  should  have  gone 
to  the  jury  on  the  evidence  as  it  stood  when  the  motion  for  nonsuit 
was  made  and  granted.  No  facts  now  appear  to  render  the  failure 
and  consequent  insolvency  of  the  makers  and  indorsers  of  the  note, 
alleged  to  have  been  discounted  by  the  defendant,  important. 

Other  considerations  might  arise  if  the  diseonnt  of  the  note  had 
not  become  perfected  before  such  failure,  but  existed  in  executory 
agreement  until  after  it  occurred.    {Benedict  v.  Field,  16  N.  Y., 
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595 ;  affirming  8.  C,  4  Duer,  154.)  Bat,  on  the  evidence  presented 
by  the  record,  there  is  no  snpport  for  the  contention  that  the  agree- 
ment to  discount  the  note  and  give  credit  for  the  proceeds  remained 
in  executory  agreement  of  the  parties  to  that  transaction  at  the  time 
of  such  failure,  and  it  is  unnecessary  to  give  that  question  any 
consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Smith,  P.  J.,  Barker  and  Haight,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 


JOHN    M.    SMITH,    Appellant,   v.   SETH   A.    TOZER, 
Respondent,  Impleaded,  eto. 

JH O0| 

42    28     Receiver  in  mpplementary  proceedings — the  titie  to  only  such  real  estate  of  the  debtor 
Ji55?°  as  lies  within  this  State  is  vested  in  him  — Code  of  Omt  Pivcedure,  see.  2468. 

Upon  an  appeal  by  the  plaintiff  from  an  order  made  at  a  Special  Term  denying 
his  motion  that  the  court  direct  and  require  the  defendant  to  execute  and 
deliver  to  the  receiver — appointed  in  supplementary  proceedings  instituted 
upon  the  judgment  recovered  in  this  action — a  conveyance  of  his  interest  in 
lands  situate  in  the  State  of  Illinois,  and  punish  him,  for  contempt,  because  of 
his  disobedience  of  an  order  of  the  county  judge  of  Ontario  county  directing 
him  to  make  such  conveyance: 

Held,  that  the  order  should  be  affirmed. 

That  the  power  conferred  by  sections  -'97  and  298  of  the  old  Code  upon  the  judge 
acting  in  such  proceedings  to  order  any  property  of  the  judgment  debtor,  not 
exempt  from  execution,  to  be  applied  towards  the  satisfaction  of  the  judgment, 
ceased  upon  the  repeal  of  these  sections  by  chapter  417  of  1877. 

That  although  this  court  may  and  will  exercise  its  equity  powers  at  Special  Term 
upon  motions  to  compel  conveyances  to  be  made  to  receivers,  in  actions  where 
the  facts  and  circumstances  are  such  as  not  to  require  a  trial  of  issues  in  an 
action  brought  for  the  purpose  of  determining  the  question  upon  which  the 
right  to  relief  depends,  yet  it  could  not  make  the  order  applied  for  in  this  case, 
for  the  reason  that  the  title  to  the  real  estate  in  Illinois  was  not  vested  in  the 
receiver,  as  section  2468  of  the  Code  of  Civil  Procedure,  providing  for  the 
vesting  of  the  property  of  the  judgment  debtor  in  the  receiver,  expressly  excepts 
*•  real  property,"  the  title  to  which  is  "  only  "  to  vest  in  him  from  the  time  when 
the  order,  or  a  certified  copy  thereof,  is  filed  with  the  clerk  of  the  county  where 
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it  is  situated,  thereby  requiring  the  $ttu$  of  all  real  estate,  to  be  vested  in  him, 
to  be  within  the  limits  of  this  State. 
rhat  the  plaintiff's  remedy  was  by  a  Judgment  creditor's  action  under  the  pro- 
visions of  article  1  of  title  4  of  chapter  15  of  the  Code  of  Civil  Procedure. 

Appeal  from  an  order  of  the  Monroe  Special  Term,  denying  the 
plaintiff's  motion  for  an  order  directing  and  requiring  the  defendant 
to  execute  and  deliver  to  a  receiver  conveyances  of  his  interest  in 
lands  situate  in  the  State  of  Illinois,  and  to  punish  him  for  contempt 
for  disobedience  of  the  order  of  the  county  judge  of  Ontario  county 
directing  him  to  make  such  conveyance. 

H.  M.  Field,  for  the  appellant. 

Spencer  Gooding,  for  the  respondent. 

Bradley,  J. : 

The  plaintiff  recovered,  in  an  action  in  this  court,  judgment 
against  Seth  A.  Tozer  and  another  defendant,  upon  which  execution 
against  the  property  of  the  defendants  was  returned  unsatisfied. 
Thereupon,  proceedings  supplementary  to  execution  were  insti- 
tuted before  the  county  judge  of  Ontario  county  against  the 
defendant  Seth  A.  Tozer,  and,  after  his  examination,  a  receiver  of 
his  property  was  appointed  by  the  order  of  such  county  judge,  and 
by  the  order  such  defendant  was  directed  to  execute  and  deliver  to 
the  receiver  "a  proper  assignment  and  conveyance  of  all  his  lands 
and  real  estate  wherever  the  same  are  situated,  and  particularly  the 
lands  and  real  estate  in  the  counties  of  Williamson  and  Piatt,  in 
the  State  of  Illinoi8.,,  This  order  was  duly  filed  and  recorded 
in  the  office  of  the  clerk  of  Ontario  county,  January  19,  1886 
And  the  receiver  having  duly  qualified,  served  the  defendant 
with  such  order,  and  thereafter  presented  to  him  for  execution 
quit-claim  deeds  of  the  Illinois  lands  in  question  and  requested  him 
to  execute  them,  which  the  defendant  refused  to  do. 

This  motion  was  then,  upon  due  notice  to  the  latter,  made  and 
denied. 

On  the  part  of  the  plaintiff  it  is  contended  that  the  order  of 
the  county  judge  was  an  effectual  requirement  for  the  execution 
of  a  conveyance  to  the  receiver  of  such  lands,  and  that  his  refusal 
to  do  so  charged  him  with  contempt,  and  subjected  him  to  punish- 
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ment  as  the  consequence.  No  question  is  made  as  to  the  manner 
of  bringing  him  before  the  court  for  that  purpose;  and  it  is 
unnecessary  to  inquire  whether  it  could  be  done  otherwise  than  by 
an  order  to  show  cause.  The  question  is  one  of  power  of  the  judge 
to  direct  by  order  the  execution  of  the  conveyance  to  the  receiver. 
It  was  within  the  power  of  the  judge  in  such  proceeding  given  by 
the  old  Code  to  order  any  property  of  the  judgment  debtor,  not 
exempt  from  execution,  to  be  applied  towards  the  satisfaction  of 
the  judgment  (sec.  297)  and  to  appoint  a  receiver  with  ample 
powers  to  consummate  the  purposes  of  such  order.  (Sec  298.) 
And  it  was  held  that  those  provisions  made  an  order  of  the  judge 
before  whom  the  proceedings  were  had  effectually  operative  upon 
the  judgment  debtor  in  respect  to  his  lands  situated  outside  the 
State.  {Fenner  v.  Sanborn,  37  Barb.,  610.)  In  that  view,  the 
inquiry  here  is  whetiier  there  has  been  any  modification  of 
the  statute  to  deny  such  effect  to  the  order  in  question.  Those 
sections  were  repealed  by  Laws  of  1877  (chap.  417).  And  the 
Code  of  Civil  Procedure  supplies  all  the  provisions  now  relating  to 
proceedings  supplementary  to  execution  as  such. 

The  power  of  the  judge  in  them  is  wholly  dependent  upon  the 
statute.  There  is  no  remaining  provision  of  the  statute  authorizing 
the  judge  to  order  the  application  towards  the  payment,  or  the 
delivery,  or  transfer,  to  the  receiver  for  such  purpose  of  any  other 
than  personal  property  of  the  judgment  debtor.  (Code  Civil  Pro., 
§  2447.)  The  direction  in  the  order  to  assign  or  convey  the  real 
property,  situated  in  the  State  of  Illinois,  was  not  within  the  power 
of  the  judge  and,  therefore,  the  judgment  debtor  was  not  in  con- 
tempt. The  judge  may  appoint  a  receiver,  in  whom  the  property 
of  such  debtor  becomes  vested  by  force  of  the  statute,  subject  to 
certain  exceptions.  (Id.,  2468.)  The  powers  of  the  receiver  are 
ample  to  reach  and  make  available  the  property  of  the  judgment 
debtor  within  the  jurisdiction  of  the  court,  and  there  is  no  apparent 
reason  why  aid  may  not  be  given,  by  the  direction  of  the  court, 
requiring  him  to  transfer  to  the  receiver  any  of  his  property  outside 
the  State  which  becomes  vested  in  the  receiver  by  virtue  of  his 
appointment.  The  equity  power  is  inherent  in  this  court,  having 
jurisdiction  of  the  person  of  a  judgment  debtor  to  require  him  to 
transfer  to  the  receiver  any  property  so  vested  in  the  latter,  when 
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such  transfer  is  necessary  to  its  appropriation  by  him  for  the  pur- 
poses of  the  trust,  although  such  property  is  beyond  the  jurisdic- 
tion of  the  court.  (Mitchell  v.  Bunch,  2  Paige,  606-615 ;  Bailey 
v.  Ryder ^  10  N.  Y.,  363;  Fenner  v.  Sanborn,  37  Barb.,  610.) 
And  for  other  purposes  the  court,  having  like  jurisdiction  of  the 
party,  has  frequently  exercised  its  power  of  requiring  him  to  per- 
form acts  relating  to  property  beyond  the  State,  when  his  duty  to 
do  so  has  been  judicially  declared.  (Newton  v.  Broiiwn,  13  N.  Y., 
5S7;  Gardner  v.  Ogden,  22  id.,  327 ;  Williams  v.  Fitzhugh,  37  id., 
444 ;  Shattuck  v.  Cassidy,  3  Edw.  Ch.,  152.)  This  court,  in  an  action 
by  the  receiver,  might  require  the  defendant  to  transfer  or  convey  to 
him  any  property  vested  in  hiin,  which  may  be  in  another  State 
when  such  transfer  or  conveyance  is  necessary  to  its  proper  appro- 
priation in  the  execution  of  the  trust.  And  this  court  may  and 
will  exercise  equity  powers  at  Special  Term,  upon  motions,  in  actions, 
when  the  facts  and  circumstances  are  such  as  not  to  require  a  trial 
of  issues  in  an  action  for  the  proper  determination  of  the  questions 
upon  which  the  right  to  relief  depends.  (  Wetmore  v.  Law,  34 
Barb.,  515-517;  Hale  v.  Chaueon,  60  N.  Y.,  341.) 

Although  this  is  a  special  proceeding,  it  is  such  in  the  action,  and 
auxiliary  to  the  purpose  of  enforcing  the  collection  of  the  judg- 
ment, which  is  one  of  the  purposes  for  which  the  action  was 
brought.  And  the  legitimate  remedies  attendant  upon  the  pro- 
ceeding, and  to  render  it  effectual,  so  far  as  the  orders  of  the  court 
may  be  required,  are  taken  as  in  the  action.  When  the  receiver 
was  appointed  he  became  subject  to  the  direction  and  control  of  the 
court.  (Sec.  2471.)  No  dispute  of  the  facts  appeared  by  the 
papers  upon  which  this  motion  was  heard,  and  the  question  pre- 
sented is  whether  the  direction  asked  for  came  within  the  power  of 
the  court. 

This,  in  the  view  taken,  depends  upon  the  right  the  receiver  took 
by  his  appointment,  by  force  of  the  statute,  to  the  property  in 
question.  The  statute  provides  that  the  property  of  the  judgment 
debtor  is  vested  in  the  receiver  from  the  time  of  filing  the  order 
appointing  him,  subject  to  the  exceptions  that  real  property  is 
vested  in  the  receiver,  only  from  the  time  when  the  order  or  a  cer- 
tified copy  is  filed  with  the  clerk  of  the  county  where  it  is  situated, 
etc  (Code  Civil  Pro.,  §  2468.)  The  real  property  in  Illinois  cannot 
Hun  —Vol.  XLII        4 
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come  within  the  exception,  nor  is  any  real  property  vested  in  the 
receiver  which  does  not  come  within  it,  because,  by  the  terms  of 
the  section,  all  the  real  property  vested  in  the  receiver  is  that 
embraced  within  the  exception,  and  its  situs  mast  be  in  this  State. 

If  the  exception  by  qualification  in  terms  had  limited  the  real 
property  mentioned  in  it  to  that  situated  in  this  State,  the  vesting 
provision  of  the  section  might  have  a  broader  construction,  but  as 
it  is,  the  only  real  estate  which  the  receiver  is  permitted  to  take,  by  . 
force  of  this  section  is  that  which  is  situated  in  a  county  where  the 
order  may  be  filed.  And  our  attention  is  called  to  no  other  pro- 
vision of  the  statute  enlarging  the  power  of  a  receiver  appointed  in 
such  proceeding  in  the  respect  in  question.  The  plaintiff,  however, 
is  not  without  remedy.  The  provisions  taking  the  place  of  the 
statutory  creditors'  bill  for  discovery,  etc.,  authorized  by  the  Revised 
Statutes  (pt.  3,  chap.  1,  tit.  2,  art.  2),  aud  somewhat  enlarging 
them,  furnish  a  requisite  remedy  (Code  Civil  Pro.,  chap.  15,  tit.  4, 
art.  1),  as  in  such  an  action  the  court  may,  by  judgment,  appoint  a 
receiver,  and  direct  the  judgment  debtor  to  convey  to  him,  etc. 
(Id.,  §  1877.)  The  difficulty  in  the  way  of  relief  by  motion  here  is 
found  in  the  qualified  power  of  the  receiver.  He  is  not  vested 
with  the  real  property  of  the  debtor  situate  without  the  State  aqd, 
therefore,  could  not  by  action,  or  any  proceeding  in  invitum, 
acquire  a  conveyance  from  him- 

The  views  taken  lead  to  the  conclusion  that  the  order  should  be 
affirmed. 

Smith,  P.  J.,  and  Barker,  J., concurred;  Haight,  J.,  not  sitting. 

Order  affirmed,  without  costs. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  S  «| 

THE  SEMINARY  OF  OUR  LADY  OF  ANGELS,  Appel-  \%% 

LANT      AND     RESPONDENT,     V.      THOMAS      M.     BARBER     AND  f^Jk 

Othkrs,  as  ASSESSORS,  and  GALEN  MILLER,  as  Supervisor  .gL27 

of   the   Town*  of  Lewiston,  Niagara   County,  New  York,  «3ad583 


Appellants  and  Respondents. 

Taxation  —  exemption  of  buildings,  and  the  lot*  on  which  they  stand,  ofcoUege* — 
1  Revised  Statute*,  888,  section  4,  subdivision  8,  as  amended  by  chapter  89  7  of  1888  — 
duty  of  assessors  in  entering  property  omitted  pom  the  roll  of  tost  year. 

The  policy  of  this  State,  as  displayed  in  the  laws  providing  for  the  exemption 
from  taxation  of  the  property  of  colleges,  incorporated  academies  and  other 
seminaries  of  learning,  has  been  from  an  early  day  to  encourage,  foster  and 
protect  corporate  institutions  of  religious  and  literary  character,  because  the 
religious,  moral  and  intellectual  culture  afforded  by  them  were  deemed,  as  they 
are  in  fact,  beneficial  to  the  public,  necessary  to  the  advancement  of  civiliza- 
tion and  to  the  promotion  of  the  welfare  of  society. 

Although  the  statute  does  not  in  terms  prescribe  the  purposes  for  which  the  lot 
on  which  the  buildings  are  situated  may  be  used,  nor  its  dimensions,  yet  a  reason- 
able interpretation  thereof  requires  that  the  lot  be  devoted  to  no  use  other 
than  that  which  is  necessary  or  fairly  incident  to  the  use  and  purposes  of  the 
institution,  and  that  its  dimensions  be  governed  by  the  reasonable  and  proper 
nses  to  which  it  is  applied,  rather  than  by  its  magnitude  when  it  is  within 
reasonable  limits  in  that  respect. 

Tiiat  as  suitable  recreations  and  physical  exercise  are  deemed  requisite  to  health 
and  successful  mental  culture,  the  means  and  opportunity  required  for  that 
purpose  may  properly  be  provided  upon  the  premises  of  a  literary  institution 
for  its  students. 

The  relator,  which  was  incorporated  "  to  establish  and  maintain  a  seminary  of 
learning  in  the  county  of  Niagara  for  the  care  and  education  of  young  men," 
acquired  title,  as  authorized  by  the  acts  incorporating  it,  to  a  tract  of  land  on 
the  east  side  of  and  adjacent  to  the  Niagara  river,  in  the  town  of  Lewiston, 
extending  back  from  the  river  about  one  mile,  and  being  in  width  about 
one-half  mile,  containing,  exclusive  of  a  highway  and  of  the  lands  of  a  rail- 
road company  which  runs  northerly  and  southerly  through  the  premises, 
about  294  8-lui>  acres.  The  buildings  are  near  the  west  end  of  the  farm  and 
consist  of  a  college  building,  a  chapel  and  other  buildings  occupied  as  a  tailor 
shop  for  repairing  the  clothes  of  the  professors  and  pupils,  a  shop  for  repair- 
ing their  shoes,  a  music  and  band-room  and  some  sleeping-rooms,  a  laundry, 
a  wood-house  and  bake  shop,  a  carpenter's  shop,  a  machine  shop,  a  gas-house, 
a  boiler-room  and  some  dwellings.  The  buildings  are  occupied  and  used  and 
the  business  is  carried  on  for  the  benefit  and  purposes  of  the  institution  and  the 
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teachers  and  students  of  the  college.  There  is  also  a  cemetery  and  an  apple 
orchard  on  the  premises. 

The  land  farther  east  is  used  for  raising  vegetables,  grain,  hay  and  for  pasturage; 
horses  being  kept  for  the  purpose  of  working  the  land  and  upwards  of  thirty 
cows  to  supply  milk  and  butter.  The  teachers  and  students  are  furnished  by 
the  corporation  with  board,  and  their  washing  and  mending  is  done  for 
them,  the  students  being  charged  therefor.  All  the  products  of  the  farm  are 
used  upon  the  premises  to  supply  those  engaged  there  as  teachers,  students 
and  servants. 

Held,  that  as  the  farm  on  which  the  college  building  is  situated  was  used  for  the 
maintenance  of  the  college  and  in  support  of  its  efficiency  in  aid  of  education, 
and  seemed  to  be  wholly  devoted  to  the*  purpose  of  the  institution,  and  as  its 
extent  did  not  seem  to  be  unreasonably  great,  the  whole  tract  of  land  was  enti- 
tled to  be  exempted  from  taxation  under  the  provisions  of  subdivision  3  of 
section  4  of  1  Revised  Statutes,  388,  as  amended  by  chapter  397  of  1883. 

It  seems,  that  in  entering  land  upon  the  assessment-rolls  for  an  omitted  tax  of  the 
preceding  year  the  assessors  can  exercise  no  discretion.  Their  powers  and 
duties  being,  in  this  respect,  merely  ministerial,  they  can  do  no  more  than  to 
enter  the  same  valuation  as  that  of  the  year  before.    (Bradley,  J.) 

.  Appeal  from  an  order  of  the  Erie  Special  Term  modifying  an 
assessment. 

This  is  a  proceeding  by  certiorari  to  review  the  assessment  of 
1885,  made  of  the  relator's  property.  The  relator  was  incorporated 
"  to  establish  and  maintain  a  seminary  of  learning  in  the  county  of 
Niagara,  for  the  care  and  education  of  young  men,"  by  Laws  of 
1863  (chap.  190).  And  it  was  by  the  act  provided  that  whenever, 
in  the  opinion  of  the  regents  of  the  university,  the  state  of  litera- 
ture of  the  seminary  and  the  value  of  its  property  should  justify  it, 
they  might,  on  the  petition  of  the  trustees,  erect  it  into  a  college. 
(Id.,  §  6,  amended  by  Laws  1883,  chap.  92.)  And  it  was  author- 
ized to  take  title  to  certain  property.  (Laws  of  1877,  chap.  273.) 
The  institution  was  erected  into  a  college  by  the  regents  of  the 
university,  by  an  instrument  to  that  effect  of  date  of  August  7, 1883, 
recorded  in  their  book  of  incorporations  September  27,  1883. 

The  relator's  land  is  on  the  east  side  of  and  adjacent  to  the  Niagara 
river,  in  the  town  of  Lewiston,  and  contains,  exclusive  of  the  high- 
way and  the  Home,  Watertown  and  Ogdensburg  Railroad,  running 
through  it,  294^$^  acres.  This  railroad  runs  northerly  and  south- 
erly through  the  premises,  and  is  east  of  the  college  building  and 
chapel.     In  1884  the  east  part,  and  all  except  forty-five  acres  of 
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the  land,  was  assessed  as  250  acres  at  fifty  dollars  per  acre,  $12,500, 
and  the  tax  levied  was  $137.76.  This  assessment  was  in  proceed- 
ing by  certiorari  stricken  from  the  roll  for  informality  in  its  entry 
npon  it  In  1895  assessment  was  made  of  the  premises,  excepting 
designated  portions,  making  fourteen  forty-seven  one-hundredths 
acres.  And  that  assessed  was  inserted  at  271  acres  at  fifty  dollars 
per  acre,  $13,550,  and  tax  levied  $194.31.  And  the  omitted  tax  of 
1884  was  made  as  upon  271  acres,  at  a  valuation  of  $13,550,  and 
tax  levied,  $149.33. 

This  proceeding  was  taken  to  review  the  assessment  of  1885  and 
the  entry  as  for  the  omitted  tax  of  1884.  The  Special  Term 
struck  out  the  entry  of  the  assessment  as  for  omitted  tax,  and 
modified  the  other  by  extending  the  exemption  so  as  to  coyer 
twelve  sixty-nine  one-hundredths  acres  more  of  the  premises  and 
reduced  the  assessment  accordingly.    Both  parties  appeal. 

C.  H.  cfe  T.  IT.  Piper ,  for  the  relator. 

Jod  L.  Walker,  for  the  defendants. 

Bradley,  J. : 

The  statute  under  which  the  exemption  is  claimed  by  the  relators 
provides  that  "every  building  erected  for  the  use  of  a  college, 
incorporated  academy,  or  other  seminary  of  learning,  and  in  actual 
use  for  either  of  such  purposes ;  every  building  for  public  worship, 
every  school-house,  court-house  and  jail,  used  for  either  of  such 
purposes,  and  the  several  lots  whereon  such  buildings  so  used  are 
situated,  and  the  furniture  belonging  to  each,"  shall  be  exempt 
from  taxation.  (1  R.  S.,  388,  §  4,  sub.  3,  as  amended  by  Laws  of 
1883,  chap.  397.)  The  buildings  of  the  relator,  so  far  as  requisite 
for  the  purpose,  come  within  the  provisions  of  this  statute.  They 
have  been  for  many  years  and  were,  at  the  time  of  the  assessments, 
used  as  and  for  a  seminary  of  learning.  The  question  here  is 
whether  the  exemption  extends  to  all  the  land  there  owned  by 
and  in  the  occupation  and  use  of  the  relator,  or  whether  less  than 
the  whole,  and  if  so,  how  much,  and  what  portion  of  it,  properly 
comes  within  such  protection. 

The  land  constituting  this  farm  was  known  as  lots  27  and  28  of 
the  "  Mile  Reserve,"  and  extends  back  from  the  river  about  one 
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mile,  and  is  in  width  about  one-half  mile.  The  buildings  are  near 
the  west  end  of  the  farm,  and  consist  of  a  college  building,  a  chapel 
and  other  buildings  occupied  as  tailor  shop,  for  repairing  the 
clothes  of  the  professors  and  pupils,  a  shop  for  repairing  their 
shoes,  a  music  and  band-room,  and  some  sleeping-rooms ;  a  laundry, 
a  wood-house  and  bafce-shop,  a  carpenter  shop,  a  machine  shop,  a 
printing  office,  a  gas-house,  a  boiler-room,  and  some  dwellings. 
The  buildings  are  occupied,  used,  and  the  business  carried  on  for 
the  benefit  and  purposes  of  the  institution  and  the  teachers  and 
students  of  the  college.  There  is  also  a  cemetery  and  an  apple 
orchard  on  the  premises. 

The  land  further  east  is  used  for  raisins  vegetables,  grain,  hay, 
and  for  pasturage.  Horses  are  kept  for  the  purpose  of  working 
the  land,  and  upwards  of  thirty  cows  to  supply  milk  and  butter. 
The  teachers  and  students  are  furnished  by  the  corporation  with 
board,  and  washing  and  mending  are  done  for  them  there,  and  the 
students  are  charged  for  it.  All  the  products  of  the  farm  are  used 
upon  the  premises,  to  supply  those  engaged  there  as  teachers, 
students  and  servants,  and  are  said  to  be  insufficient  for  such  pur- 
poses. The  number  of  students  was  190,  from  September,  1884,  to 
June,  1885.  Since  then  the  average  has  been  150.  The  college 
has  capacity  for  225.  From  the  printing  office  is  issued,  to  sub- 
scribers, a  paper  edited  by  students,  and  some  job  work  is  done 
there.  The  premises,  as  a  whole,  are  operated  for  the  benefit  of  the 
institution,  and  the  system  by  which  they  are  conducted  seems  to 
be  one  for  its  maintenance.     Its  purpose,  evidently,  is  self-support. 

The  policy  of  the  law  has  been,  in  this  State  from  an  early  day, 
to  encourage,  foster  and  protect  corporate  institutions  of  religious 
and  literary  character,  because  the  religious,  moral  and  intellectual 
culture  afforded  by  them  were  deemed,  as  they  are  in  fact,  beneficial 
to  the  public,  necessary  to  the  advancement  of  civilization,  and  the 
promotion  of  the  welfare  of  society.  And,  therefore,  those  institu- 
tions have  been  relieved  from  the  burden  of  taxation  by  statutory 
exemption. 

This  statute  is  entitled  to  such  a  construction  as  will  permit  it  to 
serve  the  purposes  in  view.  There  is,  by  its  terms,  no  qualification 
of  the  purposes  for  which  the  lot  on  which  the  buildings  are 
situated  may  be  used,  nor  is  the  dimension  of  the  lot  prescribed ; 
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but  a  reasonably  necessary  interpretation  requires  that  the  lot  be 
devoted  to  no  use  other  than  that  which  is  necessary  or  fairly  inci- 
dent to  the  use  and  purposes  of  the  institution.  The  contemplated 
dimensions  of  the  lot  must,  in  like  manner,  be  governed  by  the 
reasonable  and  proper  uses  to  which  it  is  applied  rather  than  to  its 
magnitude  when  within  reasonable  limits  in  that  respect.  Suitable 
recreation  and  physical  exercise  are  deemed  requisite  to  health  and 
successful  mental  culture.  The  means  and  opportunity  for  that 
purpose  may,  therefore,  properly  be  provided  upon  the  premises  of  a 
literary  institution  for  its  students.  This  was  the  view  of  the 
Special  Term,  and  its  order  embraced  within  the  exemption  all 
those  portions  of  the  land  in  question  devoted  to  such  purposes. 
The  inquiry  now  arises  whether  that  portion  of  the  lot  or  farm 
which  supplies  the  substantial  maintenance  of  the  relator,  that 
which  furnishes  its  vegetables,  the  grain  for  its  bread,  the  milk, 
butter  and  pork  for  its  table,  come  within  the  like  protection. 
The  farm  upon  which  the  college  building  is  situated  is  used  for 
the  maintenance  of  the  college,  goes  in  support  of  its  efficiency  in 
aid  of  education  and  seems  to  be  wholly  devoted  to  the  purposes 
of  the  institution  and  in  its  behalf.  And,  so  far  as  adequacy  may 
furnish  a  guide  in  that  direction,  it  does  not  here  appear  that  the ' 
extent  of  the  premises  is  unreasonable  for  those  purposes.  The 
question  presented  does  not  seem  to  have  often  arisen  under  the 
statute.  The  question  has  in  this  State  usually  been  one  of  con- 
cession rather  than  litigation. 

In  People  ex  rd.  Academy  of  the  Sacred  Heart,  etc.,  v.  Commis- 
sioner of  Taxes  (6  Hun,  100),  the  relator  was  an  academy,  its  buildings 
were  upon  premises  owned  by  it,  containing  about  fifty  acres.  The 
buildings  covered  five  acres,  a  garden  occupied  eight  acres  of  it,  where 
vegetables  were  produced  for  the  use  of  the  teachers  and  pupils,  and 
thirty-six  acres  were  used  for  walks  and  recreation  of  the  students. 
The  court  there  held  that  the  entire  land  was  within  the  meaning  of  the 
statute  exempt  from  assessment  from  taxes.  And  this  was  affirmed 
by  the  Court  of  Appeals.    (64  N.  Y.,  656.) 

In  People  ex  rel.  St.  John's  College  v.  Commissioner  of  Taxes 
(10  Hun,  246),  the  lots  on  which  the  college  buildings  were  situated 
comprised  103  acres,  the  portions  not  occupied  by  the  buildings 
were  used  as  a  vegetable  garden  and  for  farming  purposes'for  the 
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pupils,  teachers  and  officers  of  the  college,  as  a  cemetery,  and  for 
the  recreation  and  walks  of  the  pnpils.  It  was  held  that  the  land 
was  exempt  from  taxation.  The  rule  of  construction  of  the  statute 
adopted  in  those  cases  appears  to  he  applicable  to  the  case  at  bar. 
The  difference  in  quantity  of  the  lands  there  and  in  this  case  does 
not  seem  important,  inasmuch  as  all  portions  of  the  lot  or  farm  in 
question  are  in  use  for  the  purposes  of  the  college,  its  pupils, 
teachers  and  servants,  and  its  products  are  wholly  devoted  to,  and 
exhausted  by,  such  use.  The  question  is  wholly  one  of  statutory 
construction  and  not  of  discretion  of  the  assessors,  when  the  facts 
are  not  in  dispute.  When  they  made  the  assessment  the  assessors 
may  not  have  had  the  means  of  information  satisfactory  to  them  of 
the  operation  of  the  land  and  the  uses  made  of  its  products. 

The  premises  appeared  to  have  the  management  common  to  farm- 
ing lands,  and  were  operated  for  like  general  purposes,  and  in  like 
manner  divided  by  fences  into  fields  for  grain,  meadow  and  pasture. 
The  facts  are  not  questioned  by  the  evidence  that  the  agricultural 
and  horticultural  business  of  the  farm  are  conducted  by  the  relator 
through  its  servants,  for  the  single  purpose  of  furnishing  supplies 
for  its  maintenance,  upon  the  system  adopted  by  it  to  carry  on  its 
work  of  education.  And  whether  or  not  this  may  be  deemed  the 
better  manner  to  aid  the  result,  in  view  of  or  within  the  legitimate 
purposes  of  the  institution,  is  not  the  subject  of  inquiry  here,  but 
is  matter  of  its  discretion,  unless  it  may  be  seen  that  it  is  an 
improper  exercise  of  corporate  power  in  aid  of  or  to  accomplish  the 
purposes  of  its  organization.  It  is  not  so  treated.  (People  ex  rel. 
St.  JohrCe  College  v.  Comr.  of  Taxes,  supra  /  Wesleyan  Academy 
v.  Wilbraham,  99  Mass.,  599.) 

The  question  presented  by  this  case  is  one  of  some  importance, 
in  view  of  the  quantity  of  land  embraced  in  the  lot,  and  of  the  fact 
that  the  products  are  used  to  some  extent  to  supply  the  students 
with  board  for  a  consideration  by  them  paid. 

In  the  view  taken  here,  this  is  not  done  as  a  means  of  profit,  as 
distinguished  from  that  of  maintenance  of  the  institution,  but  as 
the  latter,  and  for  its  support  in  the  accomplishment  of  its  educa- 
tional purposes.  This  construction  of  the  statute  seems  to  lead  to 
the  conclusion  that  the  limit  is  measured  only  by  adequacy,  when 
the  situation  in  other  respects  comes  within  the  statute,  and  that 
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any  other  rule  most  be  dependent  upon  legislation.  And  although 
this  construction  is  not  made  entirely  clear  by  the  terms  of  ther 
statute,  the  adjudications  referred  to  seem  to  famish  authority  for 
its  support. 

The  fact  that  the  lot  is  intersected  by  a  highway,  and  a  railroad 
constructed  through  it,  does  not,  we  think,  affect  its  character  as  a 
lot,  in  its  relation  to  the  institution  as  such,  within  the  meaning  of 
the  statute.  The  question  was,  to  some  extent,  in  the  St.  John's 
College  case.  While  most  of  the  buildings  are  west  of  the  railroad 
there  are  some  east  of  it,  "erected  for  the  use  of  seminary,'9 
within  the  meaning  of  the  statute. 

The  amendment  of  1883,  given  to  the  statute,  is  not  a  modifica- 
tion bearing  upon  any  question  in  this  case.  The  purpose  and 
effect  of  the  amendment  were  to  designate,  as  the  buildings  within 
the  statute,  those  only  which  are  in  use  for  the  specified  purposes. 

These  views  render  the  consideration  of  the  question  relating  to 
the  omitted  tax  of  1884  unnecessary. 

We  think  that  question  was  properly  disposed  of  at  the  Special 
Term.  In  entering  the  land  upon  the  roll  of  1885,  as  for  an  omit- 
ted tax  of  the  preceding  year,  the  assessors  could  exercise  no 
discretion.  Their  powers  and  duties  in  that  respect  were  minis- 
terial. They  could  properly  do  no  more  than  to  enter  the  same 
valuation  as  that  of  the  year  before,  and  the  board  of  supervisors 
were  required  to  levy  a  tax  at  the  same  rate  per  cent  as  that  of  such 
year.  (Laws  of  1865,  chap.  453 ;  People  ex  rel.  Oswald  v.  Gqf, 
62  N.  Y.,  434.)  We  think  the  assessors  were  not  permitted  by 
this  statute,  with  a  view  to  an  omitted  tax,  to  insert  on  the  roll  a 
greater  valuation  than  that  of  the  preceding  year,  although  they 
made  entry  as  original  assessment  of  an  increased  quantity  of  land, 
but  that  they  should  have  been  governed  by  the  judicial  action  of 
the  assessors  of  such  preceding  year. 

If  the  view  taken  of  this  case  is  correct,  the  conclusion  follows 
that  the  judgment  should  be  reversed,  so  far  as  it  sustains  the  assess- 
ment  of  any  portion  of  the  relator's  land,  and  so  modified  as  to 
direct  that  the  assessment  of  18S5  be  stricken  from  the  roll,  and  in 
other  respects,  and  as  so  modified  affirmed. 

Smtth,  P.  J.,  and  Bakker,  J.,  concurred ;  Haight,  J.,  not  sitting, 
Hun— Voi.  XLII        6 
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Judgment,  so  far  as  it  sustains  the  assessment  of  any  portion  of 
the  relator's  land,  reversed,  and  so  modified  as  to  strike  the  assess- 
ment of  1885  from  the  roll,  and  as  so  modified  affirmed,  without 
costs  to  either  party. 


Is  the  Matter  of  the  Judicial  Settlement  of  the  Accounts 
of  A.  MATILDA  PIFFARD  and  CHARLES  JONES,  as 

EXECUTOE8   OF    THE    LAST    "WlLL     AND    TESTAMENT    OF    DAVID 

PIFFARD,  Deceased. 

Will-*power  of  a  testator  to  provide  that  a  bequest  $haU,  in  ease  of  the  death  of  the 
legatee  before  the  death  of  the  testator,  go  as  directed  in  a  mil  then  or  thereafter  to 
be  executed  by  Hie  legatee. 

By  his  will,  dated  July  24,  1876,  David  Piffard  directed  his  executors  to  sell  all 
his  property,  real  and  personal,  and  after  the  payment  of  his  debts  and  funeral 
expenses  he  gave  and  bequeathed  one-fifth  of  the  remaining  proceeds  to  his 
daughter,  Sarah  Eyre  Piffard.  By  a  codicil  dated  April  24, 1878,  after  making 
changes  in  the  executors  named  in  the  will,  and  confirming  it  in  every  respect 
not  modified  by  the  codicil,  he  added:  "I  do  hereby  direct  that  my  said 
daughters.  Sarah  Eyre  Piffard  and  Ann  Matilda  Piffard,  named  in  my  said  will, 
shall  have  power,  by  their  several  wills  heretofore  or  hereafter  duly  made  and 
executed,  to  dispose  of,  devise  and  bequeath  the  share  of  my  estate  devised 
and  bequeathed  to  them  severally  in  and  by  my  said  will,  and  to  that  end  I 
direct  that  such  share  or  shares  shall  be  paid  over  by  my  said  executors  to  the 
executors  or  trustees  named  in  and  by  the  several  wills  of  my  said  daughters, 
in  case  of  the  death  of  them,  or  either  of  them,  in  my  lifetime,  instead  of  to 
my  said  daughter  or  daughters;  but  if  my  said  daughters  shall  survive  me, 
then  such  shares  shall  be  paid  to  them  severally  as  now  provided  in  and  by  my 
said  will." 

By  codicils,  made  in  1878,  1880,  1881  and  1882,  in  one  of  which  reference  was 
made  to  the  death  of  his  daughter,  Sarah  Eyre  Piffard,  slight  changes  were 
made,  the  will  being  in  all  other  respects  in  each  case  confirmed.  Sarah  Eyre 
Piffard  died  on  August  26, 1881,  leaving  a  will  made  on  August  21,  1880,  by 
which  she  disposed  of  all  her  property,  which  will  was  admitted  to  probate, 
and  letters  testamentary  were  issued  to  the  persons  named  by  her  as  executors 
on  September  80,  1881. 

David  Piffard  died  in  1888,  and  his  will  was  duly  admitted  to  probate  in  that 
year, 

Held,  that  the  legacy,  given  to  Sarah  Eyre  Piffard,  did  not  lapse  upon  her  death 
and  that  it  should  be  paid  by  the  executors  of  the  will  of  David  Piffard  to  her 
executors. 
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Appeal  from  a  portion  of  a  decree  of  the  Surrogate's  Court  of 
Livingston  county. 

By  his  will,  under  date  of  July  24, 1876,  David  Piffard  directed  his 
executors  to  sell  all  his  property,  real  and  personal.  %nd  after  the 
payment  of  his  debts  and  funeral  expenses  he  gave  and  bequeathed 
one-fifth  of  the  remaining  proceeds  to  his  daughter,  Sarah  Eyre 
Piffard.  By  a  codicil  of  the  date  of  April  24, 1878,  he  made  some 
change  in  the  executors  named  in  his  will,  which  he  confirmed  in 
every  respect  not  modified  by  the  codicil,  and  added  :  "  I  do  hereby 
direct  that  my  said  daughters,  Sarah  Eyre  Piffard  and  Ann  Matilda 
Piffard,  named  in  my  said  will,  shall  have  power,  by  their  several 
wills  heretofore  or  hereafter  duly  made  and  executed,  to  dispose  of, 
devise  and  bequeath  the  share  of  my  estate  devised  and  bequeathed 
to  them  severally  in  and  by  my  said  will,  and  to  that  end  I  direct 
that  such  share  or  shares  shall  be  paid  over  by  my  said  executors  to 
the  executors  or  trustees  named  in  and  by  the  several  wills  of  my 
said  daughters  in  case  of  the  death  of  them,  or  either  of  them,  in 
my  lifetime,  instead  of  to  my  said  daughter  or  daughters ;  but  if 
my  said  daughters  shall  survive  me,  then  such  shares  shall  be  paid 
to  them  severally  as  now  provided  in  and  by  my  said  will." 

Hte  made  another  codicil  of  the  date  of  April  24, 1878,  by  which  he 
made  a  further  change  of  executors  and  declared  his  confirmation 
of  the  previous  codicil. 

On  March  6,  1880,  he,  by  codicil,  made  some  additional  changes 
of  executors,  and  in  all  other  respects  confirmed  his  will  and  the 
two  previous  codicils.  By  another  codicil  of  date  September  7, 
1881,  he  refers  to  the  death,  of  his  daughter  Sarah  Eyre  Piffard, 
who  had  before  been  named  as  one  of  the  executors  of  his  will, 
makes  some  slight  changes  affecting  no  question  here,  and  ratified 
and  confirms  the  will  and  codicils  except  as  thereby  expressly 
changed.  And  on  June  3,  1882,  he  makes  another  codicil,  in 
which  he  says :  "I  hereby  ratify  and  confirm  my  said  will  and  the 
four  foregoing  codicils  thereto  except  as  the  same  are  expressly 
changed  or  modified  by  this  codicil."  He  died  June  27,  1883,  and 
his  will  and  the  codicils  were  admitted  to  probate  September  3, 
1883,  and  letters  testamentary  issued  to  the  executors. 

Sarah  Eyre  Piffard  made  her  will  August  21, 1880,  by  which  she 
made  disposition  of  all  her  property.     She  died  August  26,  1881, 
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and  her  will  went  to  probate,  and  letters  testamentary  were  issued 
to  the  executors  by  her  nominated  September  30,  1881. 

The  executors  of  the  will  of  David  Piffard  proceeded  on  the 
assumption  that  the  legacy  to  Sarah  Eyre  Piffard,  by  reason  of  her 
death  before  that  of  their  testator,  had  lapsed,  and  that  he  died 
intestate  as  to  that  one-fifth  of  his  estate  bequeathed  to  her,  and 
made  distribution  of  it  amongst  his  next  of  kin.  And  upon  their 
accounting  the  executors  filed  an  account  accordingly. 

This  was  contested.  And  the  surrogate  determined  that  the 
legacy  of  one-fifth  to  Sarah  Eyre  Piffard  had  not  lapsed,  but  that 
the  power  of  appointment  was  executed  by  her  will,  and  that  such 
one-fifth,  amounting  to  $6,005.94,  should  be  paid  by  the  distributees 
receiving  it  to  the  executors  of  her  will.  Decree  was  entered 
accordingly,  from  which  this  appeal  is  taken  by  the  executors  of  the 
will  of  David  Piffard. 

John  R.  Strang,  for  the  executors,  appellants. 

George  F.  Yeoman,  for  the  executors  of  Sarah  Eyre  Piffard, 
respondents. 

F.  77.  Wilson^  for  Emma  Piffard,  contestant  and  respondent. 

Bradley,  J. : 

The  question  presented  is  whether  the  legatees  of  the  will  of 
Sarah  Eyre  Piffard  are  entitled  to  the  one-fifth  part  of  the  estate  of 
David  Piffard,  deceased,  by  virtue  of  the  power  of  appointment  and 
direction  given  by  his  will. 

If  their  right  depended  upon  a  mere  power  given  by  his  will, 
without  any  other  supporting  provisions,  and  the  execution  of  it  by 
her  will,  there  might  be  some  difficulty  in  supporting  their 
claim  in  view  of  the  provisions  of  her  will,  and  of  the  fact  of 
her  decease  prior  to  that  of  the  donor  of  the  power.  {Jones 
v.  Southall,  32  Beav.,  31.)  And  a  like  difficulty  would  be 
apparent  if  the  affirmative  finding  of  intent,  in  fact,  on  her  part 
to  execute  the  power,  were  requisite  to  such  result.  But  the 
provisions  of  the  will  of  David  Piffard  go  farther  and  make 
the  will  of  his  daughter  operate  as  execution  of  the  power, 
in  the  event  only  that  he  survive  her,  otherwise  the  fund  goes 
to  her  as  its  sole  beneficial  legatee.    And  the  rule  of  the  common 
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law  requiring  affirmative  evidence,  in  a  will  of  intent  to  execute  by 
it  a  power  of  appointment  for  its  consummation,  has  been  abro- 
gated by  the  statute  which  provides  that  u  lands  embraced  in  a  power 
to  devise  shall  pass  by  a  will  purporting  to  convey  all  the  real  prop- 
erty of  the  testator,  unless  the  intent  that  the  will  shall  not  operate 
as  an  execution  of  the  power,  shall  appear  expressly  or  by  necessary 
implication."  (1  R.  S.,  737,  §  126.)  The  rule  declared  by  this 
statute  is  applicable  to  personal  as  well  as  to  real  property.  {Cut 
ting  v.  Gutting,  86  K  Y.,  522 ;  Hutton  v.  Benkard,  92  id.,  296.) 

It  is,  however,  contended  on  the  part  of  the  appellants  that  her 
intent  that  her  will  should  not  operate  as  an  execution  of  the  power 
does  appear  by  necessary  implication,  because  her  death  was  nearly 
two  years  prior  to  that  of  her  father,  and  by  her  will  the  intent 
appears  to  dispose  by  it  of  her  property  only.  It  is  quite  true  that 
the  power  expressed  in  his  will  did  not  become  effectual  as  such 
until  his  death,  and  that  at  the  time  of  her  decease  the  fund  in  ques- 
tion was  no  part  of  her  property,  and  her  will  was  ineffectual  to 
vest,  at  that  time,  any  right  to  it  in  her  legatees. 

While  no  greater  force  could  be  given  to  her  will  than  it  then 
had,  the  operation  of  its  provisions  may  have  become  effectual,  in 
gome  future  event,  to  afford  and  vest  rights  which  were  inchoate  at 
the  time  of  her  death.  If  permitted  to  apply  to  personal  property, 
the  statutory  term  applicable  to  powers  as  such,  that  given  by  the 
will  of  David  Piffard,  may  be  treated  as  a  general  and  beneficial 
power.  (1  R.  S.,  732,  §§  77-79.)  No  person  other  than  the  donee 
of  the  power  had  any  interest  in  its  execution ;  and  there  is  no  appa- 
rent difficulty  arising  out  of  her  death  prior  to  that  of  the  donor  in 
the  consummation  of  the  execution  of  it,  through  the  will  of  the 
former,  if  the  provisions  of  the  wills  of  both  of  them  are  such  as  to 
fairly  require  that  result.  This  situation  renders  the  consideration 
of  the  purpose  of  the  father,  as  found  in  his  will,  somewhat  import- 
ant He  evidently  intended  to  dispose  of  all  his  property  by  his 
will,  and  his  purpose  in  that  respect  should  be  effectuated  if  cir- 
cumstances permit.     (  Vernon  v.  Vernon,  53  N.  Y.,  351.) 

The  situation  which  he  had  in  view,  to  give  effect  to  the  execution 
of  the  power,  was  his  survival  of  the  donee  of  the  power,  and  in 
that  event  only,  he  directed  the  payment  of  the  fund  (the  one-fifth  of 
the  proceeds  of   his  estate)  to  the  executors  of  her  will.     Such 
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direction  is,  in  that  event,  unqualified  by  any  provision  of  his  will, 
but  it  may  be  deemed  dependent  upon  the  sufficiency  of  the  pro* 
visions  of  the  will  of  his  daughter  to  dispose  of  the  fund. 

This  right  of  execution  of  the  power  and  disposition  of  the  fund 
was  not  confined  to  a  testamentary  instrument  made  after  that  of 
the  donor,  by  which  the  power  was  created,  but  he  expressly  gave 
the  effect  of  execution  of  the  power  to  the  will  of  the  donee,  if  it 
had  been  before  then  made.  It  would,  therefore,  seem  that  the 
execution  of  the  power  was  not  by  him  made  dependent  upon  the 
actual  intent  in  fact  of  the  donee  at  the  time  of  making  her  will, 
but  only  on  the  sufficiency  of  its  provisions  to  carry  the  fund  and 
permit  her  executors  to  dispose  of  or  distribute  it. 

Miss  Piffard  disposed  of  all  her  property,  by  the  terms  of  her 
will,  and  the  words  "  my  property,"  which  she  used  in  the  will, 
cannot  fairly  be  treated  as  words  of  limitation  to  property,  the  title 
to  which  was  vested  in  her  at  the  time  of  her  decease,  but  embraced 
all  property  which  she  then  or  in  any  future  .event  had  the  right  to 
dispose  of  by  her  will  pursuant  to  any  power  devolved  upon  her. 
(1  R.  S.,  737,  §  126  ;  Button  v.  Benkard,  92  N.  T.,  295-301.)  As 
the  inquiry  proceeds  it  is  seen  that  after  the  death  of  the  donee, 
and  again  eight  months  after  her  will  was  admitted  to  probate,  the 
donor  of  the  power,  by  further  codicils  to  his  will,  distinctly  ratified 
and  confirmed  the  provisions  of  his  will,  giving  the  power  of 
appointment  and  the  direction  to  pay  the  fund  to  the  executors 
of  her  will.  He  thus  continues  to  speak  not  only  from  the  time 
those  provisions  were  inserted  in  his  will,  but  speaks  also  as  of  the 
time  of  the  execution  of  the  codicils.  {Brown  v.  Clark,  77  N.  Y., 
369-375.)  And  while  they  do  not  have  the  effect  to  add  any  force 
to  the  provisions  of  the  will  as  before  made,  the  confirmatory 
declarations  in  the  codicils,  after  the  death  of  his  daughter  and 
after  the  probate  of  her  will,  go  in  support  of  and  seem  to  require 
the  conclusion  that  his  purpose  was  that  the  fund  in  question  should 
pass  by  her  will  to  the  legatees  named  in  it.  Whatever  views  may 
be  entertained  of  the  intent  in  fact  of  the  donee,  the  legal  effect  of 
the  provisions  of  the  will  of  David  Piffard  was  to  impress  upon  her 
will  the  intent  on  her  part  to  execute  the  power  and  to  pass  the 
fund  to  her  legatees.  This  view  effectuates  the  apparent  intent  of 
tbe  donor  and,  as  we  think,  violates  no  rule  of  construction  or  of  law. 
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In  White  v.  Hicks  (33  N.  Y.,  383 ;  affirming  S.  Q,  43  Barb.,  64) 
much  discussion  would  have  been  obviated  if  the  rule  of  intent 
declared  by  the  statute  had  then  been  treated  as  applicable  to 
powers  relating  to  personal  as  well  as  real  property.  No  other 
questions  seem  to  require  consideration. 

The  decree  should  be  affirmed. 

Smith,  P.  J.,  and  Barker,  J.,  concurred ;  Haight,  J.,  not  sitting. 
Decree  affirmed,  without  costs. 


JOUN  CHADWIOK,  Appellant,  v.  DECIMUS  R.  BURROWS 
and  Others,  Respondents. 

Right  of  one  partner  to  transfer  firm  property,  in  consideration  of  an  agreement  by  the 
purchaser  to  pay  a  certain  percentage  upon  Hie  firm  debts—  when  it  toiU  be  sustained 
as  against  objecting  creditors— a  condition  that  the  amount  to  be  paid  shall  be 
received  in  full  of  the  debt  would  invalidate  iL 

The  firm  of  Barrows  &  Lane  having  become  insolvent,  and  Lane  having  absconded, 
a  meeting  of  their  creditors  was  held  at  which  the  property  and  liabilities  of 
the  firm  were  examined  and  ascertained.  Upon  the  recommendation  of  all  the 
creditors,  except  the  plaintiff,  the  defendant  Barrows  executed  an  assignment 
of  all  the  firm  property  to  the  defendant  Potts,  and  in  consideration  thereof 
the  said  Potts  agreed  to  pay  each  of  the  creditors  of  the  said  firm  forty  per 
cent  of  the  indebtedness  of  each  creditor  in  full  for  such  debt,  and  to  accept 
the  said  assignment  in  full  of  his  own  claim,  amounting  to  over  $18,000.  Potts 
subsequently  paid  to  each  creditor  forty  per  cent  of  his  claim  according  to  the 
agreement,  except  that  he  did  not  pay  the  plaintiff  for  the  reason  that  he 
would  not  receive  it. 

The  plaintiff  having  recovered  a  judgment,  and  issued  an  execution  thereon, 
which  was  returned  unsatisfied,  brought  this  action,  in  which  he  claimed  that 
the  sale  was  fraudulent  as  against  the  creditors  of  the  firm. 

Held,  that  the  legal  effect  of  the  sale  of  the  firm  property  to  Potts,  in  view  of  the 
purpose  and  consideration,  was  not  such  as  to  charge  the  parties  to  it  with 
the  intent  to  hinder  and  delay  the  plaintiff  in  the  collection  of  his  debt,  and 
thus  render  it  fraudulent  as  against  him. 

That  the  provision  of  the  agreement,  to  the  effect  that  Potts  should  pay  "  to  each 
of  the  creditors  of  the  said  firm  of  Burrows  &  Lane  forty  per  cent  of  the 
indebtedness  of  each  creditor  in  full  of  such  debt"  was  to  be  construed  as 
applicable  only  to  those  creditors  who  consented  to  adopt  the  same  and  be 
bound  thereby,  and  that  any  creditor  who  did  not  agree  to  be  bound  thereby  was 
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entitled  to  collect  from  Potts  forty  per  cent  of  the  amount  of  his  claim,  to 
be  applied  in  satisfaction  thereof  to  that  extent  and  no  farther. 

Ii  seems,  that  if  the  right  of  the  creditors  to  receive  the  amounts  specified  in  the 
assignment  had  been  made  to  depend  upon  the  condition  that  they  should  dis- 
charge the  entire  debt  due  to  them  on  receipt  of  the  prescribed  rate  of  forty 
per  cent  of  their  respective  demands,  it  would  have  been  held  to  be  a  stipu- 
lation for  the  advantage  of  the  assignor  which  would  have  rendered  the 
assignment  invalid. 

That  as  the  complaint  contained  allegations  which  would  have  permitted  the 
Special  Term  to  treat  the  case  as  within  the  statute,  providing  for  creditors' 
actions  not  resting  upon  fraudulent  dispositions  of  property,  and  to  grant  the 
appropriate  relief,  the  judgment  should  be  so  modified  as  to  direct  the  pay- 
ment by  the  defendant  Potts  to  the  plaintiff  of  the  forty  per  cent,  the  purchase- 
price  of  the  firm  property,  which  he  undertook  to  pay  on  account  of  the  debt 
due  to  the  plaintiff. 

Appeal  from  a  judgment,  entered  on  the  decision  of  the  Niagara 
Special  Term,  dismissing  the  complaint  on  the  merits. 

Decimns  R.  Burrows  and  Calvin  Gh  Lane  were  partners,  carrying 
on  the  lumbering  business  at  Tonawanda,  N".  Y.,  in  the  firm  name 
of  Burro ws  &  Lane.  The  justice  before  whom  the  action  was 
tried  found,  among  other  things,  as  follows :  "  That  the  defendant 
Buitowb  and  said  Calvin  O.  Lane  were  engaged  in  a  general  lumber 
business  at  Tonawanda,  and  that  shortly  prior  to  December  18, 
1 873,  said  Lane  absconded  from  this  State.  The  affairs  of  said 
firm  being  in  an  embarrassed  condition,  a  meeting  of  the  creditors 
of  the  said  firm  was  called,  and  upon  the  recommendation  of  said 
creditors,  all  of  them  joining  therein  except  this  plaintiff,  the 
said  defendant  Dccimus  R.  Burrows,  in  behalf  of  his  firm,  made 
and  executed  an  assignment  of  all  the  firm  property,  being  the 
same  property  mentioned  and  described  in  the  complaint  in  this 
action,  to  the  defendant  John  E.  Potts,  and,  in  consideration 
thereof,  the  defendant  John  £.  Potts  agreed  to  pay  each  of  the 
creditors  of  the  said  firm  of  Burrows  &  Lane  forty  per  cent  of 
the  indebtedness  of  each  creditor  in  full  for  such  debt,  and  that  ho 
agreed  to  accept  said  assignment  in  full  of  his  own  claim,  amount- 
ing to  over  $18,000;  and  that  said  John  E.  Potts  did  subsequently 
pay  each  of  said  creditors  forty  per  cent  of  his  claim,  according  to 
Lis  said  agreement  to  do  so,  except  that  he  did  not  pay  this  plaintiff 
forty  per  cent  of  his  claim,  for  the  reason  that  he  would  not 
receive  it,  and  that  this  assignment,  so  made  by  said  Decimus  R. 
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Barrows,  on  behalf  of  the  firm  of  Burrows  &  Lane,  to  the  defend- 
ant John  E.  Potts,  was  not  made  with  the  intent  to  hinder,  delay 
or  defraud  the  creditors  of  the  said  firm  of  Barrows  &  Lane,  nor 
any  one  of  them,  nor  was  it  accepted  by  the  defendant  John  E. 
Potts  with  such  intent  or  purpose." 

The  plaintiff  proceeded  to  judgment  on  his  claim,  and  execution 
thereon  having  been  returned  unsatisfied,  he,  by  this  action,  charges 
that  such  sale,  and  the  sales  of  other  property  by  Burrows  indi- 
vidually to  Potts,  were  fraudulent  as  against  creditors.  Also,  that 
the  defendant  Potts  has  other  property,  etc.,  in  his  hands  belonging 
to  the  firm,  etc.  Lane  and  George  W.  Sherman  were  named  as 
defendants.  The  former  was  not  served,  and  both  he  and  Sherman 
afterwards  died,  and  the  action  proceeded  against  the  appellants 
only. 

A.  K.  Potter,  for  the  appellant. 
Geo.  Winffj  for  the  respondents. 

Bradley,  J*. : 

The  action  is  in  the  nature  of  a  creditor's  bill  to  set  aside  the 
sales  made  by  the  firm  of  Burrows  &  Lane,  and  by  Burrows  to 
the  defendant  Potts,  upon  the  charge  that  they  were  fraudulent  as 
against  the  plaintiff,  a  creditor  of  the  firm. 

The  trial  court  found  and  determined  that  the  allegations  of 
fraud  were  not  supported  and  dismissed  the  complaint.  The  value 
of  .the  property  of  the  firm  transferred  to  Potts  is  not,  nor  is  the 
amount  of  its  liabilities,  found  by  the  court.  The  evidence  on 
those  subjects  was  mainly  that  of  the.  plaintiff,  and,  in  view  of  his 
relation  to  the  action,  it  did  not  conclusively  establish  the  facts  to 
which  he  testified.  The  court  was  not  requested  to  find  on  those 
propositions  of  fact;  and,  inasmuch  as  no  finding  was  made  in 
those  respects,  no  question  of  the  comparative  amount  in  value  of 
the  property  and  of  the  liabilities  of  the  firm  is  presented  on  this 
review  to  th6  prejudice  of  the  result  given  by  the  decision  of  the 
trial  court. 

The  inquiry,  therefore,  arises  whether  the  legal  effect  of  the  sale 
of  the  firm  property  to  Potts,  in  view  of  the  purpose  and  consider- 
ation, was  such  as  to  charge  the  parties  to  it  with  the  intent  to 
Him— Vol.  XLII        6 
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hinder  and  delay  die  plaintiff  in  the  collection  of  his  debt,  and  thus 
render  it  fraudulent  as  against  him.  The  one  member  of  the  firm 
had  the  right  to  sell  the  partnership  property  and  apply  the  avails 
on  the  debts  of  the  firm.  (Mdtibett  v.  White,  12  N.  Y.,  442 ;  Oraser 
v.  Stellwagm,  25  id.,  315.)  The  sale  to  Potts  was  absolute  in  terms. 
There  was  no  reservation  in  the  property  or  proceeds  to  inure  to 
the  benefit  of  the  debtor  firms  in  any  event,  other  than  that  derived 
from  the  payment  by  Potts  upon  its  debts,  in  performance  of  the 
consideration  of  the  sale  to  him,  unless  an  advantage  may  be  found 
to  have  been  reserved  in  the  fact,  as  found  by  the  court,  that  Potts 
"  agreed  to  pay  each  of  the  creditors  of  the  said  firm  of  Burrows  & 
Lane  forty  per  cent  of  the  indebtedness  of  each  creditor  in  full  of 
such  debt."  If  an  assignment  had  been  made  to  him,  in  trust  for 
the  creditors,  and  it  had  required  them  to  satisfy  their  claims  as  a 
condition  of  receiving  respectively  stated  sums,  less  than  the  full 
amount  of  their  debts,  the  instrument  would  have  been  fraudulent 
and  void,  as  against  any  creditors  who  had  not  consented  to  such  a 
disposition  of  property.  (Hyslqp  v.  Clarke,  14  Johns.,  458 ;  Graver 
v.  Wakeman,  11  Wend.,  187 ;  Armstrong?. Byrneul  Edw.  Ch., 79 ; 
Spaulding  v.  Strang,  37  N.  Y.,  139.)  The  validity  of  an  assign- 
ment, in  trust  for  the  benefit  of  creditors,  requires  that  the  assignor 
part  with  all  control  over  the  property  assigned,  and  that  it  be 
unqualifiedly  devoted  to  the  payment  of  his  debts,  without  any 
reservation  for  his  own  advantage.  This  is  the  condition  on  which 
he  is  permitted  to  withdraw  it  from  the  ordinary  process  of  the 
law.  Although  the  sale  here  was  in  terms  absolute,  it  was  made 
under  an  arrangement  that  the  vendee  should  apply  the  pur- 
chase-price upon  the  debts  of  the  vendors,  and  if  such  application 
was  by  the  agreement,  without  the  consent  of  the  creditors,  made 
to  depend  upon  the  condition  that  the  creditors  should  discharge 
the  entire  debts  due  them  on  receipt  of  the  prescribed  rate  of  forty 
per  cent  of  their  respective  amounts,  it  would  seem  to  be  a  stipula- 
tion for  the  advantage  of  the  vendor  in  the  agreement  of  sale, 
which  might  not  legally  be  sanctioned.  The  debtor  firm  was  at 
liberty  to  sell  its  property  for  an  adequate  consideration,  and  direct 
the  payment  of  the  purchase-money  on  a  portion  only  of  the  debts, 
and  in  that  manner  give  a  preference  to  creditors.  The  considera- 
tion to  be  paid  for  the  property  here  was  the  amount  of  the  par- 
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ticular  percentage  of  all  the  debts  to  be  paid  by  the  purchaser  to 
the  creditors.  So  far  the  agreement  was  valid.  And  so  far  as  the 
agreement  to  pay  that  amount  in  full  satisfaction  of  the  debts 
applied  to  those  creditors  who  had  consented  to  such  arrangement, 
it  was  also  valid. 

In  view  of  the  circumstances  a  fair  construction  of  the  agreement 
makes  it  in  that  respect  applicable  only  to  those  creditors  who,  by 
their  consent,  adopted  it.  It  certainly  would  not  affect  or  apply  to 
any  others.  This  arrangement  was  brought  about  at  a  meeting  of 
nearly  all  of  the  creditors,  and  made  pursuant  to  their  request.  They 
were  willing  to  take  forty  per  cent  in  satisfaction  of  their  claims. 
It  was  in  view  of  the  arrangement  by  and  with  them  that  the  sale 
and  purchase  were  made.  And  Burrows  was  probably  induced  to 
make  the  transfer  by  reason  of  the  understanding  thus  made  with 
bucIi  creditors,  so  far  as  they  could  do  it,  that  the  firm  property 
should  go  in  satisfaction  of  the  partnership  liabilities.  The  title 
passed  to  Potts,  and  he  assumed  the  obligation  to  pay  for  it  by 
paying  to  all  the  creditors  pro  ratay  a  sum  equal  to  such  percentage 
of  their  debts  against  the  firm.  This  would  seem  to  give  to  the 
plaintiff  the  right  to  the  stipulated  rate  to  apply  on  his  claim  without 
any  undertaking  on  his  part  to  discharge  the  residue  of  his  demand. 

The  expectation  (if  it  existed)  of  Burrows  that  the  discharge  of 
all  the  debts  could  be  produced  by  such  payments,  and  the  arrange- 
ment in  that  respect  in  the  agreement  of  sale,  could  not  affect  the 
liability  of  Potts  to  make  the  payments  which  he  undertook  to  make. 

The  evidence  tends  to  prove  that  the  creditors  or  some  of  them, 
who  received  such  amount,  assigned  their  claims  to  Potts.  This 
evidently  was  done  to  carry  out  such  arrangement  to  discharge  the 
debts.  The  defendant  Potts  was  not  a  trustee,  and  the  payments 
required  of  him  were  not  mbde  in  the  execution  of  a  power,  but 
in  the  performance  of  an  original  obligation  to  pay  his  own  debt 
created  by  his  purchase.  This  liability  of  Potts  was  property 
within  the  reach  of  the  several  creditors  to  the  extent  of  their 
rights,  respectively,  to  appropriate  it  to  the  payment  of  their  claims, 
and  is  distinguished  from  a  power  arising  out  of  a  trust,  in  its  legal 
effect  as  against  the  creditors  of  the  vendor,  if  free  from  fraud  in 
fact.  The  finding  of  the  trial  court  that  the  sale  and  purchase  of 
the  firm  property,  and  the  conveyance  by  Burrows  to  Potts  of  the 
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Canada  property,  and  bis  interest  in  the  house  and  lot  at  Tonawanda, 
were  without  any  intent  to  hinder,  delay  or  defraud  the  creditors  of 
the  firm,  seems  to  be  supported.  The  view  thus  taken  here  leads  to 
the  conclusion  that  the  disposition  made*of  the  case  in  that  respect 
at  Special  Term  was  not  error.  But  the  rights  of  the  plaintiff  may 
properly  be  settled  by  the  judgment  in  this  action,  and  they  should 
be,  in  view  of  the  difficulty  which  may  otherwise  arise  elsewhere, 
so  as  to  declare  his  right  to  the  pro  rata  sum  of  the  proceeds  of 
the  sale  of  the  firm  property,  by  way  of  the  abatement  to  that 
extent  of  the  amount  of  his  claim.  The  matter  of  the  construction, 
before  mentioned  as  to  him,  of  the  agreement  and  purchase  and  for 
the  payment  to  the  creditors,  may  not  be  so  clear  as  to  obviate  dis- 
cussion, but  his  right  as  a  creditor  to  that  portion  of  the  purchase- 
money  (as  it  remains  unpaid),  whether  pursuant  to  the  agreement 
to  pay  him  forty  per  cent,  or  as  a  fund  arising  out  of  liability  to 
pay  for  firm  property  purchased,  seems  clear. 

The  complaint  contains  allegations  which  would  have  permitted 
the  Special  Term  to  treat  the  case  as  within  the  statute  providing 
for  creditors'  actions  not  resting  in  fraudulent  disposition  of  prop- 
erty as  well  as  the  common  law  creditors'  action  founded  upon  the 
latter,  and  the  court  may  have  given  such  relief.  (Code  Civil  Pro., 
§  1871.)  This  has  taken  the  place  of  2  Revised  Statutes  (173,  §  38), 
and  it  is  very  likely  that  this  relief  would  have  been  given  if  the 
attention  of  the  court  had  been  specifically  called  to  it*  which  the 
record  does  not  show  was  in  any  manner  done. 

The  judgment  should  be  so  modified  as  to  direct  the  payment  by 
the  defendant  Potts  to  the  plaintiff  of  the  portion  of  the  purchase- 
price  of  the  firm  property  which  he  undertook  to  pay  on  account  of 
the  debt  due  to  the  plaintiff,  that  is  to  say,  forty  per  cent  of  such 
debt,  to  be  applied  in  abatement  thereof  to  the  extent  only  of  such 
payment,  and  as  6o  modified  affirmed,  without  costs  to  any  party. 

Smith,  P.  J.,  Barker  and  Haight,  JJ.,  concurred. 

Judgment  modified  so  as  to  direct  the  payment  by  the  defendant 
Potts  to  the  plaintiff  of  the  portion  of  the  purchase-price  of  the 
firm  property  which  he  undertook  to  pay  on  account  of  the  debt 
due  the  plaintiff,  that  is,  forty  per  cent  of  such  debt,  to  be  applied 
in  abatement  of  such  debt  to  the  extent  of  such  payment  only,  and 
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farther  modified  by  striking  out  the  award  of  costs  to  the  defend- 
ant, and  as  so  modified  affirmed,  without  costs  of  this  appeal  to 
either  party. 


THOMAS   MOORE,  Respondent,  v.   HENRY  A.   TAYLOR 
and  JOSEPH  C.  TONE,  Appellants. 

SAME,  Respondent,  v.  SAME,  Appellants. 

Contract  for  the  construction  of  a  railroad  —  right  of  the  person,  contracting  with  ■  ■   "l 

the  company ,  to  pay  claims  for  services  filed  by  laborers  against  a  second  sub-con-  1 70  vvil408 
tractor,  and  apply  the  same  in  payment  of  the  amount  due  to  a  first  sub-contractor  ~~~~ 

to  whom  such  person  has  sublet  the  contract  —  when  he  docs  not  lose  this  right  by 
taking  an  assignment  of  the  claims  filed  —  rigJtf  to  recover,  as  damages  for  a  breach 
of  a  contract,  profits  which  would  have  been  received  if  the  contract  had  been  com- 
pleted — such  damages  are  not  recoverable  where  the  breach  complained  of  is  simply  a 
failure  to  pay  an  installment  of  money  due  by  the  terms  of  the  contract. 

This  action  was  brought  by  the  plaintiff,  a  sub-contractor,  to  recover  for  work 
done  and  materials  furnished  prior  to  July  25, 1882,  under  an  agreement  with 
the  defendants,  who  were  contractors  for  the  construction  of  the  Ontario  Belt 
Railway,  by  which  the  plaintiff  agreed  to  construct  certain  portions  of  the 
road-bed  of  the  railroad  company,  at  prices  specified  in  the  contract,  and  which 
were  payable  in  cash,  bonds  and  stock  of  the  company  in  the  proportion  and 
at  the  times  therein  provided.  The  referee,  before  whom  the  action  was  tried, 
found  that  for  the  work  done  and  materials  furnished  by  the  plaintiff  under 
the  agreement,  prior  to  July  25, 1882,  he  was  entitled  to  recover  the  sum  of 
$12,854,  for  which  sum  and  interest  thereon  he  directed  a  judgment. 

The  referee  also  found  that  the  plaintiff  sub-let  the  work  of  construction  to 
Moore  &  Sullivan,  who  entered  upon  the  performance  of  the  work  ;  that  in 
the  latter  part  of  July  the  laborers  on  the  work  became  clamorous  for  their 
pay  and  insubordinate,  refusing  to  work  longer  unless  paid,  and  that  they  did 
quit  on  or  before  July  twenty-ninth  ;  that  Moore  &  Sullivan,  with  the  plain- 
tiff's assent,  on  that  day  requested  the  defendants  to  pay  the  men  or  to  furnish 
the  money  for  that  purpose,  and  proposed  to  give  them  security  that  the  money 
should  be  paid  to  the  laborers  in  case  they  furnished  it ;  that  after  the  defend- 
ants had  refused  to  do  this,  the  plaintiff  made  a  demand  on  the  defendants 
that  payment  be  made  to  him. 

That  on  that  day,  and  during  several  following  days,  the  defendants  procured 
a  large  number  of  the  laborers  to  make  and  file  their  claims  for  unpaid  services 
against  the  railroad  company,  amounting  in  all  to  about  (6,040.10,  under 
chapter  600  of  1871,  and  after  the  notices  of  such  claims  were  handed  to  the 
person  on  whom  the  service  was  intended  to  be  made,  the  claims  were  assigned 
to  the  defendants  by  the  laborers,  and  the  defendants  paid  to  them  respectively 
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the  amounts  of  their  claims  ;  that  none  of  these  claims  have  been  enforced, 
and  no  attempt  has  been  made  to  collect  them  by  action  against  the  company, 
but  that  the  defendants  still  hold  them  as  assignees  ;  that  these  claims  are  or 
purport  to  be  against  Moore  &  Sullivan,  and  not  the  plaintiff. 

Held,  that  as  it  was  admitted  that  the  defendants  entered  into  a  contract  with 
the  company  for  the  construction  of  the  road,  the  property  of  the  company 
could  be  charged  on  default  of  the  contractors,  or  sub-contractors,  to  pay  the 
laborers. 

That  as  the  company  would  be  entitled  to  compel  the  defendants  to  reimburse 
it  for  any  amount  which  it  might  be  compelled  to  pay  on  account  of  such 
claims,  the  defendants  had  such  an  interest  in  seeing  that  such  claims  were 
paid  by  their  immediate,  or  any  subsequent,  sub  contractors,  as  required  the 
payment  so  made  by  them  to  be  treated  as  made  for  the  plaintiff,  and  author- 
ized the  defendants  to  apply  the  amount  thereof  upon  their  indebtedness 
to  him. 

That,  in  view  of  all  the  circumstances  of  the  case,  the  taking  of  the  assignments 
of  the  claims  by  the  defendants  could  not  be  treated  as  an  obstacle  to  the 
application  of  the  amount  of  them  in  reduction  of  the  recovery  for  the  work 
done,  on  account  of  which  the  money  was  advanced. 

In  a  second  action  tried  before  the  same  referee,  brought  to  recover  for  woik 
done  after  July  twenty-fifth,  and  damages  for  a  breach  of  the  contract  on  the 
part  of  the  defendants,  the  referee  found  that  after  August  1, 1882,  the  plaintiff 
demanded  of  the  defendant  the  payment  of  the  mocey  and  bonds  due  him 
on  the  contract,  and  that  they  refused  to  pay  the  same,  or  any  part  thereof, 
except  the  sum  of  $8,000,  wheh  they  offered  to  pay  to  the  plaintiff  on  his 
agreeing  that  it  should  be  paid,  under  their  direction,  to  the  laborers;  that 
the  apportional  payments  provided  for  in  the  contract  were  intended  by  the 
parties  to  put  the  plaintiff  in  funds  to  pay  his  laborers  and  the  expenses  of  doing 
said  work  and,  therefore,  became  a  very  essential  part  of  the  contract;  that  on 
or  about  August  twelfth  the  plaintiff  abandoned  the  construction  of  the  rail- 
road, for  the  reason  that  the  defendants  refused  to  perform  their  part  of  said 
contract,  in  refusing  to  pay  the  said  cash  and  bonds  due  on  August  first  for 
work  done  up  to  .July  twenty-fifth,  thus  depriving  him  of  the  means  to  payoff 
his  laborers  and  induce  them  to  continue  the  work;  that  the  plaintiff  was 
entitled  to  recover  whatever  damages  he  had  sustained  by  reason  of  the  defend- 
ants' breach  of  the  contract  in  the  particulars  stated. 

The  referee  allowed  as  damages  the  remainder  obtained  by  deducting  from  the 
sum  of  the  amount  to  be  paid  in  cash  the  par  value  of  the  bonds  and  stock  to 
be  delivered  and  ten  per  cent  of  these  amounts  added  thereto,  the  amount  of 
the  payments  made  and  the  estimated  cost  of  completing  the  work. 

Held,  that  a  claim  made  by  the  defendants  that  a  right  reserved  by  the  contract- 
to  the  effect  that  in  the  event  they  should  for  any  reason  fail  to  continue  the 
work  and  should  notify  the  plaintiff  to  suspend  or  cease  operations,  a  measure- 
ment should  be  made  of  and  payment  be  made  for  the  work  done  at  specified 
rates—  operated  to  defeat  the  right  of  the  plaintiff  to  recover  damages,  or  to 
claim  anything  otherwise  than  what  was  provided  for  as  compensation  by  the 
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contract,  could  not  be  sustained,  as  the  facts  proved  did  not  bring  the  case 
within  this  provision  of  the  contract. 

That  it  was  error  to  allow  the  plaintiff  to  recover,  as  damages:  the  prospective 
profits  which  the  completion  of  the  performance  of  his  contract  would  have 
given  him. 

The  right  to  such  relief  does  not  arise  out  of  every  breach  of  a  contract  for  the 
performance  of  services,  but  is  dependent  upon  that  which  operates  as  a  denial 
of  the  right  to  proceed  and  complete  the  work  contracted  for. 

Here  default  in  payment  of  an  installment,  when  it  becomes  due,  is  not  a  denial 
of  the  right  of  the  contractor  to  continue  in  the  performance  of  the  services; 
and  although  it  will  permit  him  to  abandon  the  work  and  recover  for  what  has 
already  been  done  under  it,  it  will  not  enable  him  to  recover  the  damages 
which  the  law  would  give  in  case  of  a  refusal  to  let  him  proceed  in  the  perform- 
ance of  the  contract 

Appeals  from  judgments,  entered  upon  the  reports  of  a  referee. 

On  Jane  7,  1882,  the  defendants,  being  contractors  with  the 
Ontario  Belt  Railway  for  the  construction  of  its  road,  entered 
into  an  agreement  with  the  plaintiff  by  which  the  plaintiff  agreed 
to  do  the  work  of  graduation,  bridging,  masonry,  track-laying, 
track-surfacing  and  distribution  of  ties,  on  the  Rochester  and 
Ontario  Belt  Railway,  commencing  at  station  (0),  on  the  bluff 
of  the  Genesee  river;  thence  on  pleasure  line  to  about  sta- 
tion 67,  at  junction  with  the  permanent  line  at  station  380; 
thence  along  it  to  about  station  616,  at  the  shore  of  Lake  Ontario ; 
and  in  addition  three  sidings,  aggregating  about  2,600  feet  of  track, 
switches  and  frogs,  and  a  branch  of  about  4,000  feet ;  the  surfac- 
ing and  track-laying  in  all  about  seven  miles ;  the  clearing  and  grub- 
bing estimated  about  five  acres ;  earth  assumed  to  amount  to  81,000 
yards ;  rock,  1,000  yards ;  bridging,  30,000  feet,  board  measure ; 
masonry,  200  cubic  yards.  The  prices:  earth,  per  cubic  yard, 
twenty-five  cents  cash,  five  cents  in  bonds  and  five  cents  in  stock ; 
rock,  per  cubic  yard,  one  dollar  and  twenty  cents  cash,  five  cents  in 
bonds  and  five  cents  in  stock;  trestle  bridging,  per  1,000  feet, 
board  measure,  fifty  dollars  in  cash,  two  dollars  in  bonds  and  two 
dollars  in  stock ;  dry  masonry,  per  cubic  yard,  two  dollars  and  fifty 
cents  cash,  fifty  cents  in  bonds  and  fifty  cents  in  stock ;  track-laying, 
per  mile,  $250  cash,  ten  dollars  in  bonds  and  ten  dollars  in  stock ; 
track  and  sidings  surfacing,  $400  cash,  twenty  dollars  in  bonds  and 
twenty  dollars  in  stock ;  switches  and  frogs  laid,  each  couple,  $100 
cash,  five  dollars  in  bonds  and  five  dollars  in  stock ;  clearing  and 
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grubbing,  per  acre,  forty  dollars  cash,  three  dollars  in  bonds  and 
three  dollars  in  stock.  (The  bonds  and  stock  to  be  taken  at  seventy- 
five  per  cent  of  their  par  value.)  Any  extra  work  outside  the  agree- 
ment to  be  paid  for  monthly,  in  cash,  with  ten  per  cent  added  for 
superintendence,  use  of  men  and  tools.  But,  notwithstanding  these 
estimates  and  rates,  the  "  bulk-price  "  to  be  paid  to  the  plaintiff  for 
the  work  is  $28,500  cash,  $4,500  in  bonds  and  $4,500  in  stock,  at 
seventy-five  per  cent  of  their  par  value,  equaling  $6,000  of  each,  at 
par  value.  Payments  to  be  made  on  account  of  the  work  as  often 
as  every  two  weeks,  and  payment  of  cash  and  bonds  on  or  before 
August  1,  1882,  for  the  total  work  done  up  to  July  twenty-fifth, 
and  final  payment  in  cash,  bonds  and  stock,  found  to  be  due,  within 
five  days  after  the  completion  of  the  work.  In  the  event  that  the 
defendants  should  fail  to  continue  the  work,  and  should  notify  the 
plaintiff  to  suspend  operations,  it  was  provided  that  the  latter 
should  be  paid  certain  specified  rates  for  the  work  done  up  to  that 
time,  and  in  addition,  as  liquidated  damages,  $1,000,  if  he  shall  not 
then  have  excavated  as  much  as  20,000  yards  of  material,  and  $500 
if  he  shall  then  have  excavated  more  than  20,000  yards.  And  if  it 
shall  be  determined  to  construct  only  the  railroad  from  the  junction 
at  station  three  hundred  and  eighty  from  main  line,  and  to  abandon 
the  pleasure  line  construction,  from  station  O  to  station  sixty-seven, 
the  total  payments  shall  be  reduced  by  four  thousand  dollars  cash, 
one  thousand  dollars  bonds,  at  par,  and  one  thousand  dollars  stock, 
at  par,  making  the  total  payment  under  the  contract  aggregate 
twenty-four  thousand  five  hundred  dollars  cash,  five  thousand  dollars 
bonds,  at  par,  and  five  thousand  dollars  stock,  at  par. 

The  plaintiff  entered  upon  the  performance  of  the  contract  and 
continued  the  work  until  about  the  1st  day  of  August,  1882,  when 
he  substantially  ceased  and  shortly  thereafter  abandoned  the  work 
uncompleted. 

The  action  number  one  was  commenced  August  4,  1882,  to 
recover  for  work  done  up  to  July  25,  1882,  and  the  plaintiff 
recovered  $12,854  and  interest,  making  together  $14,897.78. 

Action  number  two  was  brought  August  17,  1882,  and  the 
recovery  was  $15,988.37,  and  interest  $2,512.73,  making  $f  8,501. 10. 
This  was  made  up  of  some  work  found  to  have  been  done  after 
July  twenty-fifth,  and  damages  for  breach,  on  the  part  of  the 
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defendant,  of  the  contract ;  the  larger  part  of  the  amount  of  the 

recovery  was  for  such  damages. 
The  referee  found  that  up  to  July  25,  1882,  the  work  done  and 

materials  furnished  under  'the  contract  were : 

43,000  yards  earth  excavation,  142  yards  rock  exca- 
vation, one-tenth  mile  track  laid,  eight  acres 
cleared  and  grubbed,  thirty  yards  dry  masonry, 
25,300  feet  timber,  extra  work $2, 727  27 

An'd  ten  per  cent  added 272  73 

Making  altogether,  at  the  contract  prices $17,  854  00 

And  deducting  payment  made  J  nly  10,  1882 5  >  000  00 

Leaves  balance  of $12>854  00 

Which,  with  interest  from  August  5, 1882 2  >  043  78 

Makes $14,897  78 


For  which  he  directed  judgment  in  action  number  one.  That  the 
whole  amount  of  work  done  and  material  furnished  by  the  plaintiff 
under  the  contact  were  46,754  yards  of  earth  excavation,  one- 
twentieth  mile  of  track  surfacing,  and  extra  work  $3,947.60,  and 
in  other  respects  the  amount  of  work  was  not  increased  any  after 
the  twenty-fifth  of  July,  thus  producing,  subsequent  to  that  date, 
46,704 — 43,000=3,704  yards  earth  excavation^  one-twentieth  mile 
of  surfacing,  and  extra  work  $3,947,60— $2,727.27=$  1,220.33,  to 
which  add  ten  per  cent,  $122.03. 

The  referee  also  found  that  after  the  1st  day  of  August,  1882,  the 
plaintiff  demanded  of  the  defendants  the  payment  of  the  money 
and  bonds  due  him  on  the  contract  and  they  "  refused  to  pay  the 
same,  or  any  part  thereof,  except  the  sum  of  six  thousand  dollars, 
which  the  defendants  offered  to  pay  to  plaintiff  on  condition 
that  plaintiff  would  sign  a  receipt  therefor  embodying  a 
condition  that  said  six  thousand  dollars  should  be  paid  out  under  the 
direction  of  the  defendants  to  the  laborers  for  work  they  had 
done  on  said  road  as  shown  by  said  payroll,  which  plaintiff  refused 
to  sign  and  defendants  refused  to  pay."  That  the  apportional  pay- 
ments provided  for  in  the  contract  "  were  intended  by  the  parties  to 
put  the  plaintiff  in  funds  to  pay  his  laborers  and  expenses  of  doing 
Hto— Vol.  XLII        7 
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said  work,  and,  therefore,  became  a  very  essential  part  of  the  con- 
tract." That  on  or  about  the  12th  day  of  August,  1882,  the 
plaintiff  abandoned  the  construction  of  the  railroad  and  the  further 
work  necessary  to  complete  it,  "for  the  reason  that  the  defendants 
refused  to  perform  their  part  of  said  contract  in  refusing  to  pay 
the  said  cash  and  bonds  due  on  the  1st  day  of  August,  1882,  for 
work  done  up  to  July  25, 1882,  *  *  *  thus  depriving  him  of 
the  means  to  pay  off  his  laborers  and  procure  their  continuance  at 
work."  And  as  matter  of  law  the  referee  determined  that  the 
refusal  of  the  defendants  to  make  such  payment  was  a  violation 
and  breach  of  the  contract,  "  which  absolved  the  plaintiff  from 
further  continuing"  the  work  under  the  contract,  and  that  the  plain- 
tiff has  the  "  right  to  recover  whatever  damages  he  has  sustained 
by  reason  of  defendants'  breach  of  said  contract  in  the  particular 
stated." 

The  referee  found  that  the  expense  of  completing  the  work,  as 
the  plaintiff  left  it,  was  $8,000,  and  proceeds  to  make  the  statement 
that  the  full  price  to  be  paid  is : 

Cash $28  >  500  00 

In  bonds,  $4,500 ;  in  stock,  $4,500 9,000  00 

Extra  work,  with  ten  per  cent  added 4>342  37 

Making $41,842  37 

And  deducting  amount  recovered  in  action 

number  one $12i854  00 

The  payment  made  July  10,  1882 5, 000  00 

The  cost  of  completion  of  the  work 8>000  00 

25,  854  00 

Leaving  a  balance  of $15,988  37 

And  concluded  that  the  plaintiff  is  entitled  to  recover  in  action  num- 
ber two  that  sum,  with  interest  added,  making  $18,501.10.  The 
defendants  excepted  to  the  several  conclusions  of  fact  and  law 
of  the  referee  and  appealed. 

McNaughton  cfe  Olmsted  and  Frank  R.  Lawrence,  for  the 
appellants. 

J.  dk  Q.  Van  Voorhis,  for  the  respondent. 
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Bradley,  J. : 

There  was  some  controversy  on  the  trial  in  respect  to  the 
quantity  of  work  performed  under  the  contract.  The  accuracy  of 
the  estimates  presented  by  the  evidence  of  the  respective  parties 
was  the  subject  of  fair  criticism.  Those  furnished  on  the  part  of 
the  plaintiff  were  made  without  measurements,  and  those  on  the 
part  of  the  defendants  were  estimates  aided  by  partial  measure- 
ments only.  Thus  was  presented  an  apparent  conflict  in  the 
evidence.  No  actual  measurements  or  estimates  were  made  by  the 
defendants  or  their  engineers,  or  those  of  the  railway  company 
prior  to  August  first,  of  the  work  done  up  to  July  twenty-fifth,  and 
there  is  some  evidence  tending  to  prove  that  then  and  thereafter 
there  were  difficulties  in  the  way  of  making  accurate  measurements 
or  estimates  of  the  work  done,  occasioned  by  various  causes,  for 
which  the  plaintiff  was  not  responsible,  and  that  the  measurements 
made  on  the  part  of  the  defendants  and  estimates  founded  upon 
them  were  not  necessarily  accurate  ;  that  the  plaintiff  himself  and 
another  engaged  in  the  work  were  civil  engineers,  and  that  they 
made  estimates  with  knowledge  and  observation  of  the  work  as  it 
progressed.  The  estimates  so  made  by  them  were  sufficient  in 
extent  to  cover  the  amount  of  work  found  by  the  referee.  The 
evidence,  as  a  whole,  in  this  respect  presented  a  question  of  fact, 
and  we  cannot  say,  in  the  light  in  which  he  was  permitted  to  view  the 
evidence  as  it  was  adduced,  that  his  finding  is  so  against  the  weight 
of  evidence  as  to  justify  the  disturbance  of  his  finding.  We  think 
his  conclusion,  as  to  the  quantity  of  work  done,  was  permitted  by  the 
evidence. 

There  is  not  a  very  clearly  defined  division  of  the  work  into  that 
done  before  and  that  done  after  the  25th  July,  18S2,  but  there  is 
some  evidence  on  the  subject,  which  enabled  the  referee  to  make 
the  severance  and  to  support  his  conclusion  in  that  respect. 

The  defendants  allege  the  abandonment  by  the  plaintiff  of  the 
work  which  he  undertook  to  perform  under  the  contract,  and  that 
a  large  number  of  persons  gave  notice  to  the  railway  company  of 
their  claims  for  labor  done,  and  filed  liens  against  the  company  for 
materials  furnished  and  used  in  the  work  of  construction  under  the 
contract  in  question ;  that  the  defendants  paid  such  claims,  amount- 
ing to  $6,940.10,  and  took  assignments.     They  sought  to  charge 
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the  amounts  so  paid  against  the  plaintiff  as  counter-claims.  The 
referee  did  not  allow  to  the  defendants  the  sums  so  paid,  but  found 
that  the  plaintiff  sub-let  the  work  of  construction,  except  the  trestle 
bridge  and  the  pile  bridge  work,  to  Moore  &  Sullivan,  who  entered 
upon  the  performance  of  the  work ;  that  in  the  latter  part  of  July 
the  laborers  on  the  work  became  clamorous  for  their  pay  and 
insubordinate,  refusing  to  work  longer  unless  paid,  and  that  they 
did  quit  on  or  before  July  twenty-ninth ;  that  Moore  &  Sullivan, 
with  plaintiff's  assent,  on  that  day  requested  the  defendants  to  pay 
the  men,  or  to  furnish  the  money  for  that  purpose,  and  proposed  to 
give  the  defendants  security  that  the  money  should  be  paid  to  the 
laborers  in  case  they  furnished  it,  which  the  defendants  refused  to 
do,  after  which  the  plaintiff  made  the  demand  that  payment  be 
made  to  him  ;  that  on  July  twenty-ninth,  and  during  several  follow- 
ing days,  the  defendants  procured  a  large  number  of  the  laborers  to 
make  and  file  their  claims  for  unpaid  services  against  the  railroad 
company,  amounting  in  all  to  about  $6,940.10,  under  chapter  669 
of  Laws  of  1871,  and  after  the  notices  of  such  claims  were  handed 
to  the  person  on  whom  the  service  was  intended,  the  claims  were 
assigned  to  the  defendants  by  the  laborers,  and  the  defendants  paid 
to  them,  respectively,  the  amounts  of  their  claims ;  that  none  of  these 
claims  have  been  enforced,  and  no  attempt  has  been  made  to  collect 
them  by  action  against  the  company,  but  that  the  defendants  still 
hold  them,  as  assignees ;  that  these  claims  are,  or  purport  to  be, 
against  Moore  &  Sullivan,  and  not  the  plaintiff.  And  the  referee 
determined  that  these  alleged  counter-claims  were  not  demands 
against  the  plaintiff;  that  as  against  the  railroad  company  they 
ceased  to  be  enforceable  before  the  answer  in  this  action  was  served ; 
that  the  defendants  hold  them,  as  assignees,  simply  against  Moore 
&  Sullivan,  and  that  the  condition  on  which  the  defendants  offered 
to  pay  the  $6,000  to  the  plaintiff  was  one  they  had  no  right  to 
require. 

There  was  no  specific  contract  between  the  railroad  company  and 
the  defendants  produced  or  proved  upon  the  trial,  but  it  appeared 
incidentally,  in  various  ways,  that  they  were  contractors  with  the 
company  for  the  construction  of  the  road,  and  it  was  evidently 
assumed  upon  the  trial  that  they  had  such  relation  to  it.  Their 
privity  by  contract  was  with  the  plaintiff  only ;  and  assuming  that 
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the  latter  had  by  contract  sab-let  a  portion  of  the  work  to  Moore  & 
Sullivan,  they  were  accountable  directly  to  the  plaintiff  only  for  the 
performance  of  their  contract,  and  they  were  primarily  liable  for 
the  labor  and  materials  obtained  by  and  furnished  to  them  by  their 
request  Bat  the  work  being  done  pursuant  to  a  contract  originally 
made  with  the  railroad  company,  it  and  its  property  could  be 
charged  on  default  of  the  contractors,  or  sub-contractors,  to  pay  the 
laborers,  etc.  (Laws  of  1850,  chap.  140,  §  12,  as  amended  by  Laws 
of  1S71,  chap.  669,  §  2;  Law3  1875,  chap.  392;  Laws  1870,  chap. 
529.)  And  in  the  event  the  company  should  be  required  to  pay 
such  claims,  it  might  require  reimbursement  from  the  party  with 
whom  it  had  contracted  to  do  the  work  out  of  which  they  arose. 
As  a  consequence  the  party  taking  such  contract  would  have  an 
interest  in  seeing  to  it  that  such  claims  were  paid  by  his  immediate 
or  any  subsequent  sub-contractor.  And  the  obligation  is  implied, 
if  not  expressed,  that  such  succeeding  contractor  will  protect  the 
party  from  whom  he  takes  such  relation  by  contract  to  perform 
the  work,  or  any  part  of  it,  embraced  in  the  original  contract  with 
the  company,  against  such  claims  and  liabilities  by  him  incurred. 
The  defendants  seem  to  have  been  apprehensive  that  the  money 
might  not  be  applied  in  payment  of  the  claims  of  the  character 
before  mentioned  and,  therefore,  required  assurance  that  it  should 
be  60  appropriated.  The  plaintiff  was  unwilling  to  give  a  receipt 
for  the  money  containing  such  a  condition,  and  the  $6,000  which 
the  defendants  were  then  ready  to  pay  was  withheld  from  the  plain- 
tiff and  defendants  proceeded  to  pay  th*e  laborers.  In  aid  of  this 
Moore  &  Sullivan  furnished  to  the  defendants'  agent  the  pay-roll,  and 
Sullivan  advised  such  agent  that  he  had  sent  word  to  their  time- 
keeper to  meet  him  at  a  place  named  so  that  payment  could  be 
made  to  the  men,  and  such  was  the  place  where  the  men  were  paid  ; 
and  the  referee  has  found  that  Moore  &  Sullivan,  with  plaintiff's 
assent,  requested  the  defendants  to  pay  the  men  or  to  furnish  the 
money  for  such  purpose.  By  making  6uch  payment,  with  the  assent 
of  the  plaintiff  and  Moore  &  Sullivan,  the  liability  to  them  to  that 
extent  of  the  plaintiff  would  be  discharged  and  the  payment  would 
be  deemed  made  by  the  defendants  for  the  plaintiff ;  and  in  that 
view  there  might  be  no  difficulty  in  charging  the  latter  with  the 
amount  if  the  defendants  had  not  taken  assignments  of  the  claims 
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for  which  they  advanced  the  money  to  pay.  By  reason  of  taking 
such  assignments  it  is  contended  that  Moore  &  Sullivan  remain 
liable  to  the  defendants  npon  the  claims,  and,  therefore,  they  canno* 
be  asserted  in  this  action  against  the  plaintiff,  treating  the  primary 
liability  as  that  of  Moore  &  Sullivan,  only,  to  the  men ;  that  is  so, 
unless  the  peculiar  situation  and  relation  of  the  parties  and  the  right 
of  the  claimants  to  charge  the  company,  and  that  of  the  latter  to 
seek  reimbursement  from  the  defendants,  may  be  considered  and 
given  effect  to  afford  the  relief  sought  by  them  here. 

The  proceeding  attending  the  act  of  payment,  of  having  notices 
served  upon  the  engineer  of  the  company  under  the  statute,  and 
taking  assignments,  was  evidently  taken  as  a  matter  of  precaution, 
so  that  the  payments  might  be  deemed  as  made  to  discharge  the 
company  and  its  property  from  a  liability  to  pay,  and  thus  protect 
themselves  from  liability  to  it.  And  while  the  apparent  effect 
of  the  assignments  was  to  vest  in  the  defendants  the  title  to 
the  claims  as  against  the  parties  primarily  and  personally  liable  to 
pay  them,  the  purpose  evidently  was  to  take  such  title  only  as  a 
means  of  making  more  effectual  their  purpose  to  apply  the  moneys, 
so  advanced,  upon  the  amount  of  compensation  which  they,  by 
their  contract,  had  agreed  to  pay  the  plaintiff  for  the  work  of  con- 
struction of  the  railroad,  and  not  with  any  view  to  create  a  liability 
of  any  other  party  to  them  for  the  amount  so  paid.  They  in  this 
may  have  done,  and  probably  did  do,  more  than  was  necessary  to 
put  themselves  in  a  position  to  charge  the  plaintiff  with  the  pay- 
ment so  made,  although  the  question  of  voluntary  payment  other- 
wise might  have  been  raised.  {Senear  v.  Woods,  74  N.  T.,  615.) 
Tie  question  presented  here  is  not  without  some  difficulty,  but  we 
think  these  payments  should,  and  may,  be  allowed  to  the  defend- 
ants in  this  action  number  one.  Proceedings  were  taken  to  charge 
the  company,  and  it  is  not  important  what  the  inducement  was  to 
cause  it,  if  it  was  legally  done.  This  afforded  to  the  defendants 
the  right  to  step  in  and  protect  themselves  by  relieving  the  com- 
pany. If  they  had  not  done  this  the  right  of  the  company  would 
arise  to  pay  and  seek  relief  from  the  defendants  and  they,  in  turn, 
to  charge  the  plaintiff,  and  if  Moore  &  Sullivan,  as  his  sub- 
contractors, were  first  liable  to  pay,  he  could  require  allowance  by,  or 
reimbursement  from,  them  to  him.  This  circuity  of  action  could  result 
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in  no  advantage  to  any  party,  and  would,  in  practical  effect,  finally 
accomplish  the  application  ol  the  amount  involved,  upon  and  in 
payment  to  that  extent  of  the  contracted  compensation  for  the 
work.  By  charging:  this  against  the  plaintiff  he  is  relieved  from  so 
much  of  his  liability  to  Moore  &  Sullivan,  for  their  work.  The 
taking  the  assignment,  if  an  excessive  act,  was  deemed  a  precau- 
tionary one  to  protect  the  defendants  in  making  the  payments,  and, 
in  view  of  the  sircumstances,  cannot  well  be  treated  as  an  obstacle 
to  the  application  of  the  amount  of  them  in  reduction  of  the 
recovery  for  the  work  done  on  account  of  which  the  money  was 
advanced.  The  fact  (if  so)  that  because  no  action  was  commenced 
against  the  company  to  recover  the  claims,  the  right  to  do  so  was 
barred  before  the  defendants  answered  in  this  action,  is  not  import- 
ant The  payment  was  made  to  relieve  the  company  when  the 
right  to  charge  it  existed,  and  after  the  preliminary  steps  had  been 
taken  which  might  result  in  that  effect.  The  defendants  had  no 
right  to  maintain  any  action  against  the  company  on  account  of 
such  claims.  As  between  it  and  them,  the  primary  liability  was 
with  the  defendants,  and  as  to  the  company,  the  workmen  were 
deemed  paid  by  this  act  of  the  defendants,  in  any  view  that  could 
be  taken  of  the  assignments. 

This  action  is  brought  upon  the  contract  between  the  plaintiff  and 
defendants  to  recover  for  this  work,  and  as  between  them  it  was 
deemed  done  by  the  plaintiff  in  performance  of  such  contract.  It 
was  on  account  of  this  work  that  such  payments  were  made,  and 
they  were  made  with  the  consent  of  Moore  &  Sullivan,  who  were 
in  some  manner  acting  through  or  under  the  plaintiff  in  the  per- 
formance of  the  contract  between  the  latter  and  the  defendants. 
We  think  the  amount  of  these  payments  so  made  by  the  defend- 
ants properly  should  and  can  be  allowed  to  the  defendants  by  way 
of  abatement  of  the  plaintiff's  recovery. 

The  evidence  about  fares,  etc,  of  the  men,  said  to  have  been  paid, 
by  Moore  &  Sullivan,  is  somewhat  indefinite.  Nothing  appeared 
on  the  pay-rolls  in  that  respect.  They  say  they  informed  the 
defendants'  agent  that  deduction  should  be  made  on  that  account 
from  the  moneys  earned  by  the  laborers,  which  he  denies.  Moore 
<fe  Sullivan,  knowing  that  the  defendants  were  proceeding  to  pay 
the  men,  and  consenting  to  it,  gave  no  information  to  enable  them  to 
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make  such  deduction  or  to  attempt  to  do  it.  And  it  does  not  appear 
that  any  arrangement  had  been  made  with  the  men  by  which  they 
had  become  chargeable  with  any  amount  paid  for  their  fares,  etc. 
And  Charles  K.  Moore  adds  to  the  effect  that  they  intended  to 
deduct  out  of  the  last  payment ;  that  if  they  did  it  before  then  it 
would  have  created  some  disturbance,  and  that  he  did  not  know 
that  this  was  to  be  the  last  pay-roll.  There  is  no  finding  on  this 
subject,  and  in  view  of  the  evidence  we  are  unable  to  determine 
that  the  defendants  were  required  to  make  the  deduction  at  the 
time  of  payment,  or  that  they  paid  the  men  more  than  they  were 
required  to  pay  to  discharge  their  claims  for  the  work  they  had 
doue.  The  correctness  in  the  amount  of  the  claims  so  paid  is  not 
questioned. 

It  is  contended  on  the  part  of  the  defendants  that  the  plaintiff, 
without  cause,  abandoned  the  work  before  full  performance  of  his  con- 
tract, and  that  such  fact  should  go  in  defense  of  action  number  one, 
as  the  provision  of  the  contract  for  intermediate  payments  must  be 
deemed  conditional  and  dependent  upon  its  complete  performance. 
It  is  true  that  the  agreement  to  pay  in  installments  from  time  to 
time  as  the  work  progressed,  rates  of  prices  for  it  founded  upon 
estimates  was  so  far  conditional  that  the  payments  should  not  exceed 
in  amount  the  bulk  price  to  be  paid  for  the  entire  work,  yet,  inside 
of  that,  the  plaintiff  had  the  right  to  recover  the  installments  pro- 
vided for  on  performance,  to  the  time  and  extent  required  by  the 
contract,  to  enable  him  to  demand  payment  of  them,  subject  only 
to  the  right  of  the  defendants  to  allege  and  establish,  by  way  of 
abatement,  such  damages  as  they  may  have  sustained  by  any  subse- 
quent breach  of  the  contract  on  his  part,  which  is  the  extent  of  the 
defense  that  could  be  made,  founded  upon  such  alleged  abandon- 
ment. (SiekeU  v.  Pattison^  14  Wend.,  257;  Snook  v.  Fries> 
19  Barb.,  313 ;  Tipton  v.  Feitner,  20  N.  Y.,  423.)  No  facts  are 
found,  and  none  necessarily  established  by  the  evidence,  which 
require  the  consideration  in  action  number  one,  of  the  question  of  the 
alleged  abandonment  by  the  plaintiff  or  any  further  question  in  that 
action. 

But  in  action  number  two  such  abandonment,  its  cause  and  effect, 
have  some  importance.  The  referee  finds,  and  it  is  assumed  here, 
that  the  defendants  refused  to  pay  to  the  plaintiff,  on  the  1st  day  of 
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August,  1882,  the  sum  he  was  then  entitled  to  demand  and  receive 
for  work  done  up  to  July  twenty- fifth,  and  that  on  or  about  the 
twelfth  day  of  August  the  plaintiff  abandoned  the  work  for  the 
reason  that  the  defendants  refused  to  pay  the  amount  due  on  the 
first  of  that  month. 

The  important  question  arising  upon  this  state  of  facts  is  whether 
the  plaintiff,  in  consequence  of  this  breach  of  the  contract,  was 
entitled  to  recover,  by  way  of  damages,  prospective  profits  or  such 
profits  as  would  result  to  him  from  a  complete  performance  of  the 
contract.  The  referee  found  that  by  this  refusal  to  pay  the 
plaintiff  he  was  deprived  of  "  the  means  to  pay  off  his  laborers,  and 
procure  their  continuance  at  work."  And,  as  conclusion  of  law,  adds 
that  such  refusal  was  a  violation  and  breach  of  the  contract  on  the 
part  of  the  defendants,  which  absolved  the  plaintiff  from  further 
performance ;  that  he  had  the  right  to  abandon  the  work  and  recover 
whatever  damages  he  had  sustained  by  reason  of  such  breach,  and 
then  proceeds  to  award  him  as  such  damages  the  difference  between 
the  contract-price  and  the  estimated  cost  of  the  unperformed  work 
of  the  contract.  This  was  the  corrrect  rule  for  the  measurement 
of  damages  if  the  plaintiff  was,  by  the  defendants,  prevented  from 
proceeding  to  complete  performance,  unless  there  was  something  in 
the  contract  to  defeat  the  application  of  that  rule.  (Masterton  v.  The 
Mayor y  7  Hill.,  61.)  It  is  contended  by  the  defendants'  counsel  that 
the  right  reserved  to  the  defendants  by  the  provision  of  the  contract, 
to  the  effect  that  in  the  event  they  should,  for  any  reason,  fail  to 
continue  the  work,  and  should  notify  the  plaintiff  to  suspend  or 
cease  operations,  a  measurement  should  be  made  of,  and  payment 
made  for,  the  work  done  at  specified  rates,  operated  to  defeat  the 
right  of  the  plaintiff  to  recover  damages,  or  to  claim  anything 
otherwise  than  is  provided  for  as  compensation  by  the  contract. 
That  provision  evidently  had  reference  to  a  suspension  or  dis- 
continuance of  the  work  by  the  defendants  for  some  cause  which 
might  arise.  They  had  no  purpose  to  discontinue  the  work  of 
construction.  They  urged  the  plaintiff  to  proceed,  and,  on  his 
refusal  to  do  so,  they  caused  the  work  by  other  means  to  go  on  to 
completion. 

The  situation  did  not  come  within  the  provision  last  referred 
to  of  the  contract.    (Danolda  v.  The  State,  89  N*.  T.,  36,  43.) 
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The  provision  that  in  case  it  should  be  determined  "  to  abandon 
the  pleasure  line  construction,  from  station  O  to  station  sixty-seven, 
*  *  *  the  total  payments  shall  be  reduced  by  four  thousand 
dollars  cash,  one  thousand  dollars  bonds,  at  par,  and  one  thousand 
dollars  stock,  at  par,  making  the  total  payments  under  the  contract 
aggregate  twenty-four  thousand  five  hundred  dollars  cash,  five 
thousand  dollars  bonds,  at  par,  and  five  thousand  dollars  stock,  at 
par,"  was  made  effectual  by  abandonment  of  construction  of  that 
branch  of  the  line  of  road,  as  appears  by  the  uncontradicted  evidence 
of  the  plaintiff,  which  should,  as  against  him,  be  treated  as  control- 
ling the  disposition  of  that  question.  If  this  fact  had  been  observed 
and  adopted  by  the  referee,  his  estimation  of  the  damages  would 
have  been  $5,500  less  than  the  amount  by  him  awarded  to  the 
plaintiff.  It  appears  that  the  case  contains  all  the  evidence  which, 
in  this  court,  presents  the  question  of  fact  upon  the  evidence, 
although  no  request  was  made  to  find,  and  no  finding  made  by  the 
referee  in  that  respect. 

The  more  serious  inquiry  remains  and  is,  whether,  in  any  view 
which  may  be  taken  of  the  evidence,  the  plaintiff  was  permitted  to 
recover,  as  damages,  the  prospective  profits  which  the  completion 
of  performance  by  him  of  his  contract  would  have  given  him  !  The 
right  to  such  relief  does  not  arise  out  of  every  breach  of  a  contract 
for  the  performance  of  services,  but  is  dependent  upon  that  which 
operates  as  a  denial  of  the  right  to  proceed  to  completion  of  the 
work  contracted  for.  Mere  default  in  payment  of  an  installment, 
when  it  becomes  due,  is  not  a  denial  of  the  right  of  the  contractor 
to  continue  in  the  performance  of  the  service,  and  although  it  may 
be  a  breach  which  would  permit  him  to  abandon  the  work,  and 
recover  for  that  already  done,  it  wduld  not  enable  him  to  recover 
the  damages  which  the  law  would  give  for  refusal  to  let  him  proceed 
in  performance  of  the  contract. 

There  was  no  obstruction  put  in  the  way  of  such  performance, 
other  than  the  effect  of  the  refusal  to  pay  the  installment  due  the 
first  of  August.  The  referee  has  found  that  the  provision  for  pay- 
ment, as  the  work  progressed,  "was  a  very  essential  condition, 
bearing  directly  upon  the  performance  of  the  contract  by  the  plain- 
tiff," and  that  Moore  &  Sullivan  were  "  unable  to  go  on  with  the 
same,  in  consequence  solely  of  defendants'  refusal  to  pay  the  moneys 
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due,  according  to  their  contract."  There  being  nothing  in  the  con- 
tract declaring  the  effect  of  failure  to  make  any  such  payment,  the 
question  is  one  of  the  legal  consequence  of  such  default.  Our 
attention  is  called  to  no  case,  yet,  holding  that  a.  breach  of  a  stipu- 
lation to  pay  can  be  treated,  in  legal  effect,  as  a  denial  of  the  right 
to  proceed,  in  the  performance  of  a  contract,  to  perform  service  to 
completion  by  the  other  party,  or  as  creating  liability  for  a  right  to 
recover  prospective  profits,  by  way  of  damages,  as  a  consequence. 
The  failure  to  pay  gives  an  immediate  remedy,  by  action,  to  recover 
the  stipulated  amount,  and  this  is  not  inconsistent  with  the  right  to 
continue  to  go  forward  with  the  work.  The  cause  which  permits 
the  recovery  of  such  damages  rests  upon  a  rule  of  law,  having  some 
degree  of  certainty,  and  is  founded  in  the  fact  that  the  one  party  is 
prevented  by  the  act  of  the  other  from  realizing  the  benefit  which 
the  contract  furnishes,  and  he  is,  therefore,  entitled  to  recover  the 
value  of  the  stipulation,  or  covenant  he  has  taken,  of  him  who 
defeats  such  right.  Such  value  is  the  amount  of  profits  to  result 
from  performance. 

An  agreement  to  make  payment  is  generally  an  essential  one,  and 
the  consequences  of  default  in  payment  may,  in  fact,  be  more  or 
less  prejudicial,  according  to  circumstances,  but  in  legal  contempla- 
tion they  are  the  same.  The  pecuniary  condition  and  responsibility 
of  the  parties  have  no  bearing  upon  this  question.  The  rights  at 
law  flowing  from  or  produced  by  a  breach  of  contract  arise  at  once 
from  it  and  will  support  an  action.  If  default  in  payment  alone 
would  afford  a  remedy  as  for  exclusion  from  further  performance, 
the  right  of  action  and  of  recovery  of  the  entire  value  of  the  con- 
tract would  immediately  follow  failure  to  pay,  although  it  arose 
from  mere  temporary  want  of  readiness  to  make  payment.  In  this 
case  the  legal  right  of  the  plaintiff  to  proceed  in  the  performance 
of  the  contract  was  not  affected  by  the  default  of  the  defendants. 
But  it  is  said  that  the  defendants  sought  to  and  did  embarrass  the 
plaintiff  by  inciting  the  laborers  to  insist  upon  payment  fortnightly, 
when  otherwise  they  would  have  been  content  to  take  their  pay 
monthly.  There  is  no  finding  on  that  subject  in  this  action  number 
two  to  that  effect,  and  in  view  of  the  evidence  there  is  no  occasion 
here  for  considering  that  question  as  bearing  upon  the  proposition 
now  under  consideration.    The  men  became  insubordinate   raid 
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quit  work  because  they  did  not  receive  their  pay  as  promptly  as  they 
desired,  and  this  was  probably  occasioned  by  the  default  of  the 
defendants,  and  may  be  attributable  to  a  breach  by  them,  in  that 
respect,  of  the  contract  and  as  one  of  its  consequences,  as  it  is  likely 
that  the  plaintiff  was  not,  nor  were  Moore  &  Sullivan,  prepared  to 
pay  them  without  receiving  the  funds  from  the  defendants.  But 
the  latter  early  offered  to  furnish  the  money  for  that  purpose  upon 
the  condition  that  it  should  be  used  to  pay  the  men.  "We  do  not 
regard  this  as  important  upon  the  question  here  in  its  legal  aspect. 
The  view  taken  of  this  caae  leads  to  the  conclusion  that  the  plain- 
tiff was  justified,  by  the  breach  on  the  part  of  the  defendants,  in 
abandoning  the  further  performance  of  the  contract,  and  entitled  to 
recover  for  the  work  done.  But  the  breach  not  being  such  as 
to  deny  to  him  the  right  and  power  to  go  forward  with  the  work  and 
perform,  he  could  not  recover,  as  damages,  the  value  of  his  contract 
or  (what  may  be  understood  to  mean  the  same  thing)  prospective 
profits.  There  is  nothing  in  the  terms  of  the  contract  characteriz- 
ing the  consequence  of  default  in  payment  of  an  installment  other 
than  such  as  may  be  implied  by  law.  In  view  of  the  finding  by 
the  referee  of  the  quantity  of  work  done  under  the  contract, 

It  amounted  to $22>761  43 

The  recovery  in  action  number  one,  $12,854,  and  pay- 
ment, $5,000 ! 17,  854  00 

The  balance  unpaid  is $4,907  43 

This  result  is  reached  by  giving  to  the  plaintiff  the  benefit  of  the 
payments  provided  by  the  contract  to  be  made  on  the  final  estimate 
of  the  work  when  completed,  in  stock,  for  which  the  breach  of  the 
contract,  as  found  by  the  referee,  permits  the  allowance  to  the 
extent  of  the  work  performed.  {Pinney  v.  Gleason,  5  Wend.,  393.) 
This  computation  makes  the  amount  awarded  by  the  referee,  as 
damages,  $11,080.94. 

If  these  views  are  correct  the  judgment  in  action  number  one 
should  be  reversed  and  new  trial  granted,  costs  to  abide  the  event, 
unless  the  plaintiff  stipulate  to  deduct  from  the  amount  of  the 
recovery  $6,940.10,  and  interest  thereon  from  August  5, 1882;  and 
in  that  event  the  judgment  be  so  modified,  and  as  modified  affirmed, 
without  costs  of  this  appeal  to  either  party.     And  in  action  number 
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two  the  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event,  unless  the  plaintiff  stipulate  to  deduct  from  the 
amount  of  the  recovery  $11,080.94,  and  interest  thereon  from 
August  17,  1882;  and  in  that  case  the  judgment  be  so  modified, 
and  as  modified  affirmed,  without  costs  of  this  appeal  to  either  party. 

Smith,  P.  J.,  Barker  and  Haight,  JJ.,  concurred. 

So  ordered. 


WILLIAM  T.  EATON,  A.  D.  WHEELER  and  Others,  Appel-      1STH 
lant8,  v.  WALTER  A.  WILCOX  and  Others,  Respondents.  

Lease  of  lands  to  be  used  for  the  purpose  of  boring  for  oil  or  gas— construction  of 
covenants  contained  in  it  —  when  a  covenant  will  be  field  void  for  uncertainty. 

On  May  19,  1881,  the  defendant  Foster  leased  to  the  plaintiffs  fifteen  acres  of 
land,  with  "  the  right  to  take,  bore  and  mine  for  and  gather  all  oil  or  gases 
found  in  and  upon  the  premises,  to  have  and  to  hold  the  same  for  the  term  of 
twelve  years  from  this  date,  or  as  long  as  oil  is  found  in  paying  quantities," 
the  plaintiffs  agreeing  to  give  Foster  one-eighth  part  of  the  oil  produced  and 
saved  from  the  premises.  By  the  lease  the  party  of  the  second  part  (the  plaintiffs) 
covenanted  "  to  commence  operations  for  said  mining  purposes,  and  prosecute 
the  same  on  some  portion  of  the  above-described  premises  within  two  years  from 
this  date,  or  thereafter  pay  to  the  party  of  the  first  part  (Foster)  dollars  per 
until  work  is  commenced.  This  lease  shall  be  null  and  void,  and  at  an  end  unless 
said  second  party  shall,  within  six  months  from  this  date,  commence  and  prose- 
cute, with  due  diligence,  unavoidable  accidents  excepted,  the  sinking  and  boring 
of  one  well  on  or  in  the  vicinity  of  this  lease,  to  a  depth  of  twelve  hundred 
feet,  unless  oil  in  paying  quantities  is  sooner  found.  *  *  *  If  the  party  of 
the  second  part  fails  to  keep  and  perform  the  covenants  and  agreements  by 
him  to  be  kept  and  performed,  then  this  lease  shall  be  null  and  void,  and 
surrendered  to  the  party  of  the  first  part." 

Within  six  months  from  the  date  of  the  lease  the  plaintiffs  drilled  a  well  of  the 
required  depth,  natural  gas  being  found  at  the  depth  of  1,045  feet  in  large 
quantities,  and  some  oil,  but  not  in  paying  quantities,  at  1,093  feet.  The 
plaintiff  used  the  gas  for  fuel  in  drilling  the  well,  but  not  in  any  other  manner. 
In  the  fall  of  1882  the  plaintiffs  removed  their  engines,  etc  ,  leaving  the  casing 
in  the  well,  and  ceased  to  carry  on  mining  operations. 

Id  February,  1884,  Foster  leased  the  premises  to  the  defendant,  Charles  P. 
Thurston,  who  subsequently  assigned  such  lease  to  the  defendant,  The  Alle- 
gany Gas  Company  (Limited),  for  the  same  purposes,  pursuant  to  which  they 
entered  into  possession  of  the  same  and  collected  and  sold  the  gas. 

In  this  action,  brought  by  the  plaintiffs  to  restrain  the  defendants  from  interfering 
with,  or  appropriating  to  their  own  use,  the  gas  well  and  the  gas  therein,  the 
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referee  held  that  the  suspension  of  work  upon  the  premises  and  the  neglect 
of  the  plaintiffs  to  prosecute  the  same  from  the  spring  of  1882,  to  the  time  of 
their  demand,  gave  Foster  the  right  to  declare  the  plaintiffs*  rights  under  the 
lease  forfeited,  and  that  the  complaint  should  have  been  dismissed. 

Held,  that  he  erred  in  so  doing. 

rhat  there  was  no  covenant  in  the  lease  which  required  the  plaintiffs  to  continue 
the  boring  of  oil  wells  upon  the  premises  until  oil  was  obtained  in  paying 
quantities,  under  a  penalty  of  forfeiting  their  rights  by  a  faiure  so  to  do. 

That  the  covenant  requiring  them  to  commence  and  prosecute  operations  for 
mining  purposes  within  two  years  from  the  date  of  the  lease,  or  thereafter  pay 
to  the  party  of  the  first  part  dollars  per  until  work  is  commenced, 

was  void  for  uncertainty,  by  reason  of  the  blanks  which  were  left  in  the  vital 
and  essential  parts  thereof. 

That  the  decision  could  not  be  sustained  because  the  referee  was  of  the  impres- 
sion that  the  lease  was  hard  and  unconscionable  and  that  equity  would  not 
enforce  the  performance  of  it  for  the  reason  that  it  contained  no  provision  for 
giving  the  lessor  any  part  of  the  gas  found  upon  the  premises. 

That  if  a  clause,  providing  that  the  lessor  should  have  one-eighth  part  of  the 
gas,  had  been  omitted  by  mistake,  the  contract  might  still  be  reformed  so  as 
to  express  the  intention  of  the  parties;  that  if  it  now  expressed  their  intention 
the  parties  must  abide  by  it 

The  defendants  claimed  that  the  lease  had  expired  by  its  own  terms,  as  the  pro- 
vision that  the  lessees  should  "  have  and  hold  the  same  for  the  term  of  twelve 
years  from  this  date,  or  as  long  as  oil  is  found  in  paying  quantities,"  limited 
the  term  to  that  period,  during  which  oil  was  found  in  paying  quantities. 

Held,  that  this  claim  was  not  well  founded;  that  the.  term  fixed  was  for  twelve 
years,  and  as  much  longer  as  oil  was  found  in  paying  quantities. 

Appeal  from  a  judgment  in  favor  af  the  defendants,  entered  in 
Allegany  county  upon  the  report  of  a  referee. 

Hamilton  Ward  and  Rnfu%  Scott,  for  the  appellants. 

Cary  cfe  Rumsey,  for  the  respondents. 

Haight,  J. : 

This  action  was  brought  to  restrain  the  defendants  from  inter- 
fering with,  and  appropriating  to  their  own  use,  a  gas  well  and  the 
gas  therein,  belonging  to  the  plaintiffs.  The  referee  has  found,  as 
facts,  that  on  the  19th  day  of  May,  1881,  the  defendant  Harvey  C. 
Foster  leased  to  the  plaintiffs  fifteen  acres  of  land  situated  in  the 
town  of  Wirt,  Allegany  county,  "  the  right  to  take,  bore  and  mine 
for,  and  gather  all  oil  or  gases  found  in  and  upon  the  premises,  to 
have  and  to  hold  the  samo  for  the  term  of  twelve  years  from  this 
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date,  or  as  long  as  oil  is  found  in  paying  quantities."  In  considera- 
tion whereof  the  plaintiffs  agreed  to  give  Foster  one-eighth  part  of 
the  oil  produced  and  saved  from  the  premises.  The  lease  con- 
tained the  following  covenants:  "The  party  of  the  second  part 
covenants  to  commence  operations  for  said  mining  purposes,  and 
prosecute  the  same  on  some  portion  of  the  above-described 
premises,  within  two  years  from  this  date,  or  thereafter  pay  to  the 
party  of  the  first  part  dollars  per  until  work  is  com- 

menced. This  lease  shall  be  null  and  void  and  at  an  end  unless 
said  second  party  shall,  within  six  months  from  this  date,  commence 
and  prosecute,  with  due  diligence,  unavoidable  accidents  excepted, 
the  sinking  and  boring  of  one  well  on  or  in  the  vicinity  of  this 
lease,  to  a  depth  of  twelve  hundred  feet,  unless  oil  in  paying 
quantities  is  sooner  found.  *  *  *  If  the  party  of  the  second 
part  fails  to  keep  and  perform  the  covenants  and  agreements  by 
him  to  be  kept  and  performed,  then  this  lease  shall  be  null  and 
void  and  surrendered  to  the  party  of  the  first  part."  That  the 
defendant  Harvey  0.  Foster  was  the  owner  in  fee  of  the  premises ; 
that  the  lessees  did,  within  six*  months  from  the  date  of  the  lease, 
commence  and  prosecute,  with  due  diligence,  unavoidable  accidents 
excepted,  the  sinking  and  boring  of  one  well  on  the  lease  to  a 
depth  of  over  1,200  feet;  that  for  that  purpose  they  entered  upon 
the  premises,  erected  thereon  a  derrick  and  engine-house,  and  with 
their  engine,  boiler,  tools  and  machinery  placed  therein  by  them, 
commenced  drilling  the  forepart  of  the  month  of  June,  1881,  and 
first  drilled  to  the  depth  of  1,093  feet,  and  after  shutting  down  for 
about  two  weeks  during  the  month  of  July,  started  up  again  and 
drilled  to  the  depth  of  1,500  feet,  which  depth  was  reached  about 
the  middle  of  the  month  of  August,  1881 ;  that  drilling  was  then 
suspended  and  afterwards  resumed,  and  in  the  winter  and  early 
spring  of  1882,  the  well  was  put  down  800  feet  deeper,  making 
the  total  depth  of  the  well  1,800  feet,  at  an  expense  to  the  plaintiffs 
of  about  $3,000 ;  that  at  the  depth  of  1,045  feet  natural  gas  was 
found  in  large  quantities,  and  at  1,093  feet  some  oil  was  found, 
not,  however,  in  paying  quantities ;  that  the  well  was  cased  down 
to  the  rock,  a  depth  of  285  feet,  but  was  never  tubed  for  the  pur- 
pose of  obtaining  oil ;  that  the  plaintiffs  used  the  gas  for  fuel  in 
drilling  the  last  300  feet,  but  did  not  utilize  the  gas  in  any  other 
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manner,  the  same  being  thereafter  allowed  to  burn  and  go  to  waste ; 
that  the  plaintiffs  did  not,  after  the  spring  of  1 882,  farther  prose- 
cute operations  for  mining  purposes  on  the  premises  or  thereafter 
attempt  to  obtain  oil  on  the  premises;  that  in  the  fall  of  .1882  the 
plaintiffs  removed  their  engines,  boiler  and  machinery  from  ihe 
premises,  leaving  thereon  their  derrick  and  engine-house,  the  casing 
in  the  well  and  150  feet  of  tubing  which  conducted  the  gas  away 
from  the  well;  that  in  the  fall  of  1883,  two  or  three  joints  cf 
tubing,  of  the  length  of  about  nineteen  feet  each,  were  taken  to 
the  well  by  the  direction  of  one  of  the  plaintiffs,  but  nothing  was 
done  with  them  there. 

The  referee  further  found,  as  facts,  that  on  or  about  the  8th  day 
of  February,  1884,  the  defendant  Foster,  by  an  instrument  in 
writing,  let  unto  the  defendant  Charles  P.  Thuretone  the  premises 
described  in  the  complaint,  for  the  sole  purpose  of  mining,  drilling 
and  excavating  for  petroleum,  rock  or  carbon  oil,  or  gas,  or  other 
valuable  minerals,  containing  the  following  provision :  "  It  is 
further  agreed  that  this  instrument  is  subject  to  a  lease  of  a  part 
of  said  land  made  to  Wilcox,  Wheeler  <fc  Eaton,  in  case  the  same  has 
not  now  or  does  not  become  forfeited  or  canceled,  and  if  the  well 
on  said  lease  is  used  by  the  said  party  of  the  second  part,  he  is  to 
pay  the  party  of  the  first  part  rent  for  the  same  as  if  he  had  drilled 
it  originally."  This  lease  was  subsequently  assigned  to  the  defend* 
ant,  the  Allegany  Gas  Company  (Limited),  who  subsequently  entered 
into  possession  of  the  premises,  took  possession  of  this  well  and 
have  ever  since  appropriated  the  gas  therefrom,  conducting  it  in 
pipes  to  the  works  of  the  company;  that  the  well  and  gas  have 
been  and  are  of  great  value;  that  after  the  Allegany  Gas  Com- 
pany entered  into  possession  of  the  premises,  the  plaintiffs,  on  the 
14th  day  of  February,  1884,  demanded  of  the  company  the  right 
to  enter  the  premises  for  the  purpose  of  receiving  their  share  of 
the  gas  taken  from  the  well ;  that  they  were  excluded  from  the 
well  and  from  any  share  in  the  gas  by  the  defendant,  the  Allegany 
Gas  Company  (Limited). 

The  referee  further  found,  as  conclusions  of  law,  that  the  sus- 
pension of  work  upon  the  premises  by  the  plaintiffs,  and  their 
neglect  to  prosecute  the  same  from  the  spring  of  1882  to  the  time 
of  their  demand,  gave  to  the  defendant  Harvey  C.  Foster  and  his 
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assigns  the  right  to  declare  the  plaintiffs'  rights  under  the  lease 
forfeited ;  that  the  demise  by  Foster  to  Thurstone,  and  the  posses- 
sion so  taken  under  his  lease,  operated  as  an  election  by  Foster  and 
his  assigns  to  declare  the  plaintiffs'  lease  forfeited  for  6uch  failure, 
and  the  defendants  were  entitled  to  have  the  complaint  dismissed* 
with  costs. 

The  question  thus  presented  depends  upon  the  construction 
which  should  be  given  to  the  covenants  contained  in  the  plaintiffs? 
lease.  Have  the  plaintiffs  failed  to  keep  and  perform  the 
covenants  and  agreements  by  them  to  be  kept  and  performed  so 
as  to  have  forfeited  the  lease  ?  The  referee  has,  as  we  have  seen> 
found,  as  a  fact,  that  the  covenant  to  commence  and  prosecute, 
with  dne  diligence,  unavoidable  accidents  excepted,  the  sinking 
and  boring  of  one  well  on  or  in  the  vicinity  of  this  lease  to  a 
depth  of  1,200  feet,  unless  oil  in  paying  quantities  is  sooner  found, 
within  six  months  from  the  date  of  the  lease,  has  been  fully  per- 
formed by  the  plaintiffs.  But  he  takes  the  position  in  his  opinion 
that  the  instrument,  as  a  whole,  is  simply  an  oil  lease,  and  that  the 
phrase  "  prosecute  the  same,"  appearing  in  the  first  covenant  quoted, 
required  the  plaintiffs  to  continue  the  boring  of  oil  wells  upon  the 
premises  until  oil  was  obtained  in  paying  quantities,  and  that  by 
failing  to  do  this  they  forfeited  their  rights  under  the  lease.  The 
difficulty  with  the  learned  referee's  conclusion  is,  that  the  lease  is 
for  "  all  oil  or  gases  found,"  and  that  no  such  covenant  appears  in 
the  lease.  Had  the  lease  contained  such  a  covenant  we  should  not 
hesitate  to  agree  with  him  that  there  was  a  forfeiture.  The  cove- 
nant is  not  that  they  shall  commence  operations  within  two  years 
and  prosecute  the  same  with  diligence  until  oil  in  paying  quantities 
is  found  or  forfeit  their  rights  under  the  lease,  but  it  is  that  they 
shall  commence  operations  and  prosecute  the  same  within  two  years 
from  the  date  of  the  lease,  or  thereafter  pay  to  the  party  of  the 
first  part  dollars  per  until  worjc  is  commenced  (quite 

a  different  covenant),  and  the  referee  has  failed  to  point  out  any 
particular  in  which  this  covenant  has  been  violated.  But,  again,  it 
will  be  observed  that  in  this  covenant  blanks  appear,  constituting  a 
patent  ambiguity  which  cannot  even  be  supplied  by  parol  evidence. 
The  blanks  appear  in  the  vital  and  essential  part  of  the  covenant. 
They  affect  the  entire  covenant,  and  it  consequently  is  void  for  uncer- 
Hun— VouXLH        9 
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tainty.  (2  Pars,  on  Oont. ,  557-563 ;  The  Bloe&urg  and  Corning  Rail- 
road Co.  v.  The  Tioga  Railroad  Co.,  1  Keyes,  486 ;  Vandevoort  v. 
Dewey  (42  Hun,  68.) 

The  cases  relied  upon  by  the  respondents  are  clearly  distinguishable. 

In  the  case  of  The  Allegany  Oil  Company  (Limited)  v.  The 
Bradford  Oil  Company  (21  Hun,  26),  the  lease  provided  that 
unless  the  lessee  should  commence  to  bore  the  well  within  the 
period  of  nine  months  from  the  date  thereof,  that  then  the  lease 
was  to  become  void  and  cease  to  be  of  any  binding  effect.  The 
lessee  did  not  commence  operations  at  all  within  the  period  agreed 
upon.    The  lease  was,  therefore,  forfeited  by  its  express  provisions. 

In  the  case  of  Brown  v.  Vandergrift  (80  Pa.  State,  t42),the  lease 
provided  that  the  lessee  should  commence  operations  in  sixty  days 
and  continue  with  due  diligence,  and  if  he  should  cease  operations 
twenty  days  at  any  one  time,  the  lessor  might  resume  possession ; 
and  that  in  case  the  lessee  did  not  commence  operations  within  the 
time  specified  he  should  pay  thirty  dollars  per  month  until  he  should 
commence.  He  did  not  commence  operations  within  the  time,  and 
paid  four  months  rent,  but  omitted  to  pay  for  the  next  eleven 
months.  After  the  premises  had  been  again  leased,  and  the  lessee 
thereunder  had  entered  into  the  possession  thereof,  the  first  lessee 
tendered  the  eleven  months  rent  past  due.  It  was  held  that  the 
lease  was  forfeited. 

In  the  case  of  Munroe  v.  Armstrong  (96  Pa.  State,  307),  the  lease 
was  made  exclusively  for  the  purpose  of  producing  oil.  It  provided 
that  the  work  of  boring  for  oil  was  to  be  commenced  in  ten  days 
and  continue  with  due  diligence  until  success  or  abandonment,  and 
if  the  lessee  failed  to  get  oil  in  paying  quantities,  or  ceased  work 
for  thirty  days  at  any  time,  the  lease  was  to  be  forfeited  and  be 
void.  It  was  held  that  a  cessation  of  work  for  thirty  days  forfeited 
the  lease  in  accordance  with  its  express  provisions. 

The  particulars  in  which  the  contracts  in  these  cases  differ  from 
the  one  under  consideration  will  readily  be  observed,  for  it  con- 
tained no  such  forfeiture  clause  as  appears  in  those  cases.  The 
referee  also  appeared  to  be  of  the  impression  that  this  lease  was 
hard  and  unconsciouable,  and  that  equity  would  not  enforce  the  per- 
formance of  it,  for  the  reason  that  it  contained  no  provision  for 
giving  the  lessor  any  part  of  the  gas  found  upon  the  premises ;  that 
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the  plaintiffs  might  proceed  and  cover  the  premises  with  gas  wells, 
and  the  lessor  could  obtain  no  benefit  therefrom.  The  courts,  how- 
ever, arc  not  called  npon  to  make  contracts-  for  parties.  If  it  was 
the  understanding  of  the  parties  that  the  lessor  should  have  one- 
eighth  of  the  gas,  as  well  as  of  the  oil  found,  and  that  clause  was 
omitted  from  the  contract  through  mistake,  it  may  still  be  reformed 
so  as  to  express  the  intention  of  the  parties.  If,  however,  it  was 
the  intention  of  the  parties  that  the  lessor  should  have  one-eighth 
of  the  oil  only,  and  that  the  lessee  should  have  all  of  the  gas  found, 
in  consideration  for  their  testing  the  territory  for  oil,  then  we  see  no 
reason  why  the  parties  should  not  abide  by  the  contract  as  made. 
True,  fftc  lessor  would  derive  no  income  from  the  gas  that  was 
found  on  the  premises,  but  he  would  have  no  right  to  deprive  the 
plaintiffs  of  their  right  to  the  same. 

If  the  theory  of  the  referee  is  correct,  it  would  be  the  duty  of 
the  plaintiffs  to  continue  to  bore  wells  upon  these  premises,  until 
oil  was  found  in  paying  quantities,  and  then  if  not  found  in  paying 
quantities,  and  they  ceased  to  bore  further  wells,  even  though  a 
well  had  been  bored  upon  each  acre  of  the  land,  still  they  would 
forfeit  their  rights  under  the  lease,  even  though  every  well  was  H 
valuable  gas  well.  The  plaintiffs,  as  the  referee  has  found,  have 
already  expended  $3,000  in  boring  the  first  well.  It  is  quite  pos- 
sible that  this  sum  is  largely  in  excess  of  the  value  of  the  entire 
fifteen  acres,  for  farming  purposes.  It  is  quite  as  hard  and  uncon- 
scionable to  now  deprive  them  of  the  right  to  use  this  valuable  gas, 
found  by  them,  and  thus  lose  the  money  expended  in  the  operation, 
as -it  would  be  to  require  the  lessor  to  live  up  to  the  contract  made 
by  him. 

Again,  suppose  oil  had  been  discovered,  but  not  in  paying  quan- 
tities ?  Wells  that  would  produce  five  or  six  barrels  of  oil  per  day, 
but  not  in  sufficient  quantities  to  pay  the  expenses  of  putting  down 
the  wells  and  gathering  the  same,  could  it  be  held  that  the  plaintiffs 
forfeited  their  rights  under  the  lease,  because  it  was  not  found  in 
paying  quantities?  It  appears  to  us  that  the  contract  should  not  be 
bo  construed.  The  plaintiffs,  having  performed  the  covenants  on 
their  part,  would  have  the  right  to  retain  possession,  for  the  pur- 
pose of  gathering  the  oil  which  they  had  discovered,  to  reimburse 
themselves  as  far  as  possible. 
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The  respondents  contend  that  the  lease  has  expired  by  its  own 
terms  ;  that  the  provision  providing  that  "  the  lessees  to  have  and 
to  hold  the  same  for  the  term  of  twelve  years,  from  this  date,  or  as 
long  as  oil  is  found  in  paying  quantities,"  fixed  the  term  only  for 
that  period  during  which  oil  was  found  in  paying  quantities.  If 
so,  it  must  have  expired  before  the  plaintiffs  commenced  operations, 
for  no  oil  was  found  in  paying  quantities  after  the  date  of  the  lease 
and  before  the  well  was  bored.  Such  could  not  have  been  the 
meaning  or  intention  of  the  parties.  The  term  was  for  twelve 
years,  or  as  long  as  oil  is  found  in  paying  quantities,  meaning 
twelve  years  and  as  much  longer  as  oil  is  found  in  paying  quantities. 

The  judgment  should  be  reversed  and  a  new  trial  ordered  before 
another  referee,  with  costs  to  abide  the  event.  °    0i     f0rJ  l 

Smith,  P.  J.,  Baeker  and  Bradley,  JJ.,  concurred. 

Judgment  reversed,  and  a  new  trial  ordered  before  another 
referee,  costs  to  abide  event. 


GILBERT   M.  VANDEVOORT,   Plaintiff,  v.  MARY   D.  S. 
DEWEY,  Defendant. 

Evidence— parol  evidence  is  inadmissible  to  explain  a  patent  ambiguity  —  when  a 
condition  witt  be  held  invalid  for  uncertainty  because  of  unfilled  blanks  (herein. 

On  February  29,  1876,  Jedediah  Dewey  and  the  defendant  Mary,  his  wife,  con- 
veyed a  lot  owned  by  the  husband  to  their  son,  Albert,  who,  on  the  same  day, 
executed  a  lease,  which  was  duly  recorded  in  the  proper  county  clerk's  office,  by 
which,  in  consideration  of  the  said  conveyance,  he  demised  and  leased  to  the 
said  Jedediah  and  Mary,  "during  the  natural  lives  of  them,  and  the  survivors 
of  them,  the  house  and  garden  spot"  where  they  then  resided,  being  part  of 
the  premises  conveyed  to  the  son,  reserving  to  the  son  "  the  use  and  occupation 
of  the  south  cellar  under  said  house;  and  also  reserving  to  said  party  of  the 
first  part  the  right  to  terminate  this  lease  at  any  time  after  the  decease  of  said 
Jedediah  Dewey,  at  any  time  when  the  said  party  of  the  first  part  has  an 
opportunity  of  selling  the  premises,  of  which  said  house  and  lot  or  garden  spot 
are  a  part,  by  paying  to  said  Mary  D.  S.  Dewey  the  sum  of  dollars;  and 

also  reserving  to  Maria  E.  Dewey,  the  sister  of  said  party  of  the  first  part,  the 
full  and  free  right  and  privilege  of  a  home  in  said  house  in  as  full  and  perfect 
manner  as  she  now  enjoys  the  same  in  said  house  with  her  father,  the  said 
Jedediah  Dewey,  so  long  as  she  remains  unmarried." 
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The  plaintiff,  who  claimed  title  to  the  premises  under  the  foreclosure  of  a  mort- 
gage given  on  October  12,  1883,  by  the  son,  Albert,  brought  this  action  to 
recover  the  possession  of  the  house  and  lot  against  the  defendant,  who,  after 
the  death  of  her  husband,  continued,  and  still  continue*,  to  occupy  the 
premises. 

Upon  the  trial  the  plaintiff  offered  to  prove  that  at  the  time  the  lease  in  question 
was  executed  the  clause  therein  relating  to  the  payment  of  any  money  was 
inserted  by  the  draughtsman  without  the  knowledge  or  direction  of  either 
party  to  the  lease;  that  it  was  so  inserted  for  the  purpose  of  providing  for  a 
nominal  consideration  only;  that  at  the  time  of  its  execution  the  defendant 
expressly  disclaimed  any  right  under  that  provision  to  any  money  compensa- 
tion for  the  surrender  of  her  lease,  and  that  she  had,  at  divers  times  since, 
disclaimed  any  rights  under  that  provision  of  the  lease. 

Hdd,  that  the  evidence  was  properly  excluded. 

That  the  failure  to  insert  in  the  blank  the  amount  that  was  to  be  paid  to  the 
defendant  to  terminate  the  lease  was  a  patent  and  not  a  latent  ambiguity,  and 
could  not  be  corrected  by  parol  evidence. 

That  as  the  clause  pertaining  to  the  termination  of  the  lease  failed  to  express  the 
condition  upon  which  the  right  so  to  do  depended,  and  was  void  for  uncer- 
tainty, the  demise  to  the  defendant  contained  in  the  lease  stood  without  any 
condition  for  terminating  it  until  it  should  expire  by  her  death. 

Motion  by  the  plaintiff  for  a  new  trial  on  exceptions  ordered  at 
the  Ontario  Circuit,  to  be  heard  at  the  General  Term,  in  the  first 
instance* 

W.  H.  Adams,  for  the  plaintiff. 

Smith  ib  Hamlin,  for  the  defendant. 

Haight,  J. : 

This  action  was  ejectment  to  recover  the  possession  of  a  house 
and  lot.  On  the  29th  day  of  February,  1876,  one  Jedediah  Dewey, 
the  husband  of  the  defendant,  was  the  owner  of  the  lot  in  question, 
and  on  that  day  himself  and  wife  executed  and  delivered  to  their 
son,  Albert  L.  Dewey,  a  deed  thereof,  who,  on  the  same  day,  exe- 
cuted and  delivered  to  them  a  lease  of  which  the  following  is  a 
copy  so  far  as  is  material  to  be  here  considered :  "  A  lease  made 
and  entered  into  this  29th  day  of  February,  1876,  between  Albert 
Dewey,  of  the  town  of  Manchester,  in  the  county  of  Ontario 
and  State  of  New  York,  of  the  first  part,  and  Jedediah  Dewey 
and  Mary  D.  S.  Dewey,  of  the  same  place,  of  the  second  part. 
Witnesseth :  That  in  consideration  of  a  conveyance  of  real  estate 
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and  personal  property  this  day  made,  and  covenants  and  agreements 
herein  contained,  the  said  party  of  the  first  part  has  demised  and 
leased,  and  does  hereby  demise  and  lease,  to  the  said  party  of  the 
second  part  during  the  natural  lives  of  them,  and  the  survivors  of 
them,  the  following  described  premises,  to  wit:  The  house  and 
garden  spot  where  the  said  parties  now  reside,  consisting  of  about 
one- fourth  of  an  acre  of  land,  and  are  a  part  of  the  premises  this 
day  deeded  by  said  parties  of  the  second  part  to  said  party  of  the 
first  part,  reserving,  however,  to  the  said  party  of  the  first  part, 
the  use  and  occupation  of  the  south  cellar  under  said  house ;  and 
also  reserving  to  said  party  of  the  first  part  the  right  to  terminate 
this  lease  at  any  time  after  the  decease  of  said  Jedediah  Dewey,  at 
any  time  when  the  said  party  of  the  first  part  has  an  opportunity  of 
selling  the  premises,  of  which  said  house  and  lot  or  garden  spot  are  a 
part,  by  paying  to  said  Mary  D.  S.  Dewey  the  sum  of  dollars ; 

and  also  reserving  to  Maria  E.  Dewey,  the  sister  of  said  party  of 
the  first  part,  the  full  and  free  right  and  privilege  of  a  home  in  said 
house  in  as  full  and  perfect  manner  as  she  now  enjoys  the  same  in 
said  house  with  her  father,  the  said  Jedediah  Dewey,  so  long  as  she 
remains  unmarried." 

This  lease  was  duly  recorded  in  the  office  of  the  clerk  of  Ontario 
county  on  the  29th  day  of  March,  1876.  Subsequently  and  on  the 
12th  day  of  October,  1882,  Albert  L.Dewey  executed  and  delivered 
a  mortgage  upon  the  premises  to  one  J.  Addison  Howland.  The 
plaintiff  derived  title  through  a  foreclosure  of  this  mortgage. 
Jedediah  Dewey  is  now  deceased  and  his  widow,  the  defendant, 
still  continues  to  occupy  the  premises  in  question. 

Upon  the  trial  the  plaintiff  offered  to  prove  that  at  the  time  the 
lease  in  question  was  executed  the  clause  therein  relating  to  the  pay- 
ment of  any  mtaey  was  inserted  by  the  draughtsman  without  the 
knowledge  or  direction  of  either  party  to  the  lease ;  that  it  was  eo 
inserted  for  the  purpose  of  providing  for  a  nominal  consideration 
only ;  that  at  the  time  of  its  execution  the  defendant  expressly  dis- 
claimed any  right  under  that  provision  to  any  money  compensation 
for  the  surrender  of  the  lease,  and  that  6he  has,  at  divers  times  since, 
disclaimed  any  rights  under  that  provision  of  the  lease.  This  offer 
was  objected  to  by  the  defendant  and  denied  by  the  court,  the 
plaintiff  taking  an  exception. 
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The  defect  in  the  lease  is  in  the  omission  to  insert  in  the  blank 
the  amount  that  was  to  be  paid  to  the  defendant  to  terminate  the 
lease  at  the  decease  of  Jedediah  Dewey.  This  defect  is  a  patent 
and  not  a  latent  ambiguity,  and  consequently  cannot  be  corrected 
by  parol  evidence.  (2  Pars,  on  Cont,  557, 563 ;  The  Blossburg  and 
Corning  Railroad  Co.  v.  The  Tioga  Railroad  Co.,  1  Keyes, 
486.) 

If  the  question  was  one  of  construction,  as  to  the  meaning  of  the 
contract,  the  language  being  such  as  to  be  capable  of  two  or  more 
constructions,  parol  evidence  might  be  competent,  but  in  the  con- 
tract under  consideration  there  is  nothing  in  the  provisions  of  the 
contract  that  gjives  us  the  least  intimation  as  to  the  number  of  dol- 
lars that  it  was  intended  to  insert  in  the  contract,  and  it  is,  conse- 
quently, not  a  question  of  construction,  but  an  omission  which  can 
only  be  supplied  by  the  court  making  for  the  parties  a  contract 
which  the  parties  have  failed  to  make  for  themselves.  This  the 
courts  have  no  power  to  do.  It  consequently  follows  that  the  offer 
to  give  parol  evidence  by  the  plaintiffs  counsel  was  properly 
excluded  by  the  trial  court,  and  that  this  clause  of  the  lease  is  void 
for  uncertainty;  but  it  does  not  follow  that  the  entire  lease  is 
void.  The  demise  was  to  the  defendant  during  her  lifetime.  The 
consideration  was  the  deed  in  which  she  had  joined  with  her  hus- 
band to  her  son,  the  lessor.  This  part  of  the  lease  is  separate  and 
independent,  and  clearly  expresses  the  intention  of  the  parties. 
The  defective  clause  pertains  to  the  condition  upon  which  the  lease 
may  be  terminated  This  clause  fails  to  express  the  condition  and 
is  void  for  uncertainty.  The  lease,  therefore,  stands  without  any 
condition  terminating  it  until  it,  by  its  terras,  expires  from  the 
death  of  the  defendant. 

The  lease  was  to  Jedediah  Dewey  and  the  defendant.  It  was  to 
furnish  them  a  residence  during  life.  It  is  possible  that  they  had 
no  right  to  sub-let  to  others.  The  provision  in  the  lease,  giving  to 
Maria  E.  Dewey,  the  defendant's  daughter,  the  right  and  privilege 
of  a  home  in  the  house,  in  the  same  manner  as  she  enjoyed  it  with 
her  father  prior  to  the  making  of  the  lease,  was  possibly  inserted 
for  the  purpose  of  preventing  any  question  in  reference  to  the 
defendant's  right  to  permit  her  daughter  to  occupy  the  premises ; 
but  the  fact  that  the  daughter  has  now  ceased  to  live  with  her 
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mother  does  not  in  any  manner  curtail  or  limit  the  estate  of  the 
mother  in  the  premises. 

The  motion  for  new  trial  should,  therefore,  be  denied,  and  judg- 
ment ordered  for  the  derendant  upon  the  nonsuit. 

Barker  and  Bradley,  JJ.,  concurred. 

Motion  for  new  trial  denied,  and    judgment  ordered  for  the 
defendant  upon  the  nonsuit. 


BERNARD    ROTHSCHILD    and    Others,    Respondents,    v. 
JACOB  W.  MACE,  Assignee,  etc.,  Appellant. 

Setoff— when  allowed  in  equity  as  against  an  assignee,  where  the  debt  sought  to  be 
setoff  was  not  due  at  the  time  of  the  making  of  a  general  assignment  by  the  insolvent 
debtor. 

On  September  10,  1884,  the  plaintiffs  indorsed  and  discounted,  at  a  bank  in 
Rochester,  a  note  for  $5,000,  made  by  the  firm  of  Buchman  Brothers  &  Co., 
to  the  order  of,  and  indorsed  by,  the  firm  of  Rindskopf  Brothers  &  Co.,  of 
the  city  of  New  York,  and  remitted  the  proceeds  thereof  to  the  said  firm 
of  Rindskopf  Brothers,  being  induced  to  so  act  by  the  representation 
made  to  them  by  the  latter  firm  that  the  note  was  as  good  as  the  Bank  of 
England,  and  that  the  plaintiffs  would  run  no  risk  in  indorsing  it  Upon  the 
maturity  of  the  note,  on  December  22, 1884,  the  plaintiffs  were  compelled  to 
pay  the  note. 

At  the  time  the  note  was  given,  the  firm  of  Buchman  Brothers  &  Co.  was,  and 
ever  since  has  been,  insolvent,  and  on  September  20,  1884,  it  made  a  general 
assignment.  The  firm  of  Rindskopf  Brothers  &  Co.  was,  at  the  time  of  the 
delivery  of  the  note,  and  ever  since  has  been,  insolvent,  and  on  December  10, 
1884,  made  a  general  assignment  to  the  defendant 

In  this  action,  brought  by  the  plaintiffs  to  have  the  amount  so  paid  by  them 
set  off,  and  applied  in  extinguishment  of  an  indebtedness  of  the  plaintiffs 
to  the  firm  of  Rindskopf  Brothers  &  Co.,  which  became  due  and  payable 
about  January  1, 1885,  a  judgment  was  rendered  in  their  favor. 

Held,  that  it  should  be  affirmed. 

LMefield  ▼.  The  Albany  County  Bank  (97  N.  Y.,  581)  followed;  Martin  v. 
KunemuOcr  (87  id,  806)  and  Myers  v.  Davis  (22  id.,  489)  distinguished;  and 
Chance  v.  Isaaes  (5  Paige,  502-594)  doubted  and  not  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
a  decision  made  at  the  Monroe  Special  Term. 
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David  Hayes,  for  the  respondents. 

Stern  &  Myers,  for  the  appellant. 

Haioht,  J. : 

This  action  was  brought  to  have  a  demand  in  favor  of  the  plain- 
tiffs set-off  and  applied  in  extinguishment  of  a  claim  against  the 
plaintiffs  held  by  the  defendant. 

The  facts,  as  found  by  the  trial  court,  were  substantially  as  fol- 
lows :  The  plaintiffs  were  indebted  to  the  firm  of  Rindskopf 
Brothere  &  Co.,  of  the  city  of  New  York,  in  the  sum  of 
$2,796.77,  which  became  due  and  payable  about  January  1,  1885. 
On  or  about  the  6th  day  of  September,  1884,  the  firm  of  Rinkskopf 
Brothers  &  Co.  indorsed  and  delivered  to  the  plaintiffs  a  promis- 
sory note,  executed  by  Buchman  Brothers  &  Co.,  of  Cincinnati, 
Ohio,  for  the  sum  of  $5,000,  and  requested  the  plaintiffs  to 
raise  for  them,  at  the  Traders'  National  Bank  of  Rochester, 
the  amount  of  the  note  and  give  them  the  proceeds,  at  the 
same  time  representing  to  the  plaintiffs  that  the  note  "was  as 
good  as  the  Bank  of  England ;  that  the  plaintiffs  should  indorse  it, 
and  that  there  was  no  risk  in  their  doing  so."  That  the  plaintiffs 
thereupon,  and  on  the  10th  day  of  September,  1884,  indorsed  the 
note  and  delivered  the  same  to  the  Traders'  National  Bank  of 
Rochester,  and  obtained  the  amount  of  the  note,  less  the  usual 
discount,  and  thereupon  forwarded  the  proceeds  thereof  to  the 
firm  of  Rindskopf  Brothers  &  Co.,  who  received  and  used  the 
same;  that  the  note  became  due  on  the  22d  of  December,  1884, 
and  was,  on  that  day,  presented  for  payment  at  the  place  where  it 
was  made  payable,  and  payment  thereof  demanded,  which  was 
refused,  and  thereupon  the  same  was  duly  protested  and  notice  of 
non-payment  was  given  to  the  plaintiffs  and  to  Rindskopf  Brothers 
&  Co.  Thereupon  the  note  was  paid  by  the  plaintiffs,  and 
no  part  thereof  has  ever  been  repaid  to  them;  that  the  firm  of 
Buchman  Brothers  &  Co.  were,  at  the  time  of  making  the  note  and 
ever  since  has  been,  insolvent,  and,  on  the  20th  day  of  September, 
1884,  made  a  general  assignment;  that  the  firm  of  Rindskopf 
Brothers  &  Co.  were,  at  the  time  of  the  delivery  of  the  note 
to  the  plaintiffs,  and  ever  thereafter,  insolvent,  and,  on  the  19th 
day  of  December,  1884,  made  a  general  assignment  to  the  defeud- 
Hun— Vol.  XLII        10 
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ant  for  the  benefit  of  creditors;  that  the  plaintiffs  indorsed  the 
note  and  procured  and  delivered  to  Rindskopf  Brothers  &  Co. 
the  proceeds  of  the  discount,  relying  upon  the  statement  made 
to  them,  to  the  effect  that  "  the  note  was  as  good  as  the  Bank 
of  England,  and  that  there  was  no  risk  in  their  indorsing  it ; " 
and  also  on  their  liability  or  indebtedness  to  Rindskopf  Brothers  <& 
Co.  which  was  thereafter  to  mature  and  become  due  and  payable. 

It  is  contended,  on  the  part  of  the  appellant,  that  at  the  time  of 
the  assignment,  the  plaintiffs  had  no  present  claim  due  and  payable 
by  the  assignors,  and  that,  consequently,  they  had  no  right  u> 
set-off ;  that  a  court  of  equity  can  only  decree  a  set-off  in  the  case 
of  mutual  credits  due  at  the  time  of  making  the  assignment. 

The  fact  is  undisputed  that  at  the  time  of  the  making  of  the 
assignment  the  note  was  held  by  the  Traders'  National  Bank  of 
Rochester,  indorsed  by  the  plaintiffs. 

In  the  case  of  Martin  v.  Kummutter  (37  N.  T.,  396),  it  was 
held  that  an  allowance  to  a  party,  by  way  of  set-off,  is  always 
founded  on  existing  demands,  in  presenti,  and  not  on  one  that  may 
be  claimed  infuturo ;  that  in  an  action  by  an  assignee,  the  defend- 
ant cannot  offset  a  note  made  by  the  assignor  which  fell  due  after 
the  assignment  of  the  subject  of  action  was  made.  And  in  the  case 
of  Myers  v.  Davis  (22  N.  Y.,  489),  it  was  held  that  until  a  demand 
becomes  matured,  a  set-off  may  be  defeated  by  the  assignment  of 
the  claim,  although  the  assignor  be  insolvent.  But  these  cases 
were  actions  at  law,  and  the  set-off  was  attempted  under  the  statute. 
In  the  case  of  Chance  v.  Isaacs  (  5  Paige,  592-594),  it  was  held  that 
the  set-off  could  not  be  decreed,  for  the  reason  that  the  plaintiff 
was  not  the  owner  of  the  note  at  the  time  of  the  assignment, 
although  he  was  liable  upon  it  as  an  indorser.  The  chancellor,  ic 
delivering  the  opinion,  says :  "  It  is  now  well  settled  that  a  person 
who  receives  a  negotiable  promissory  note  from  the  payee,  out  of 
the  usual  course  of  busiuess,  or  in  security  for  an  antecedent  debt, 
and  not  for  a  present  consideration,  such  as  the  payment  of  money, 
the  delivery  of  goods,  or  the  relinquishment  of  an  existing  security, 
takes  it  subject  to  all  equities  which  exist  against  it  in  the  hands  of 
the  former  holder ;  and  this  principle  applies  with  peculiar  force 
to  the  voluntary  assignee  of  an  insolvent  debtor  who  receives 
negotiable  paper  from  the  assignor  under  a  general  assignment  for 
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the  benefit  of  creditors.  In  the  present  case,  therefore,  if  the  com- 
plainant had  been  the  holder  and  owner  of  the  note  of  Isaacs,  at  the 
time  this  assignment  was  made,  I  should  have  no  hesitation  in 
declaring  that  Smyth  took  the  assignment  of  the  complainant's  notes 
subject  to  the  equitable  right  of  the  latter  to  have  the  note  given 
to  himself  set  off  against  them,  although  this  note  was  tot  due  at 
the  time  of  the  assignment.  *  *  *  And  as  this  note  did  not 
belong  to  the  complainant  at  the  time  of  the  assignment,  although 
he  was  contingently  liable  for  the  payment  thereof,  I  am  satisfied 
the  vice-chancellor  was  right  in  supposing  that  no  equitable  right  of 
6et-off  then  existed  which  attached  to  the  complainant's  notes  in  the 
hands  of  the  assignee."  It  is  upon  this  case  that  the  appellant 
chiefly  relies,  and  if  it  is  to  be  followed  it  must  defeat  the  plaintiff's 
recovery.  But  we  are  inclined  to  doubt  the  soundness  of  the  rule 
as  applied  to  the  facts  of  the  case  under  consideration.  The  court,  as 
we  have  seen,  has  found  that  not  only  the  makers,  but  the  firm  of 
Rindskopf  Brothers  &  Co.,  were,  at  the  time  of  the  delivery  of  the 
note  to  the  plaintiffs,  and  ever  thereafter,  insolvent ;  that  the  plaintiffs 
borrowed  the  money  at  the  Traders'  National  Bank  upon  the  note 
eo  indorsed  by  them,  so  that  the  only  contingency  remaining  to 
make  their  liability  fixed  was  the  presenting  of  the  note  at  its 
maturity,  demanding  payment  and  the  serving  of  notice  of  non- 
payment. This  contingency  did  not  depend  upon  any  act  of  the 
makers,  the  defendants,  or  the  defendants'  assignors.  A  court  of 
equity  has  the  power  to  permit  an  equitable  set-off,  in  cases  i>ot 
within  the  statute,  if  from  the  nature  of  the  claim,  or  the  situation 
of  the  parties,  justice  cannot  be  obtained  by  a  cross  action,  and  that, 
even  though  the  debt  of  the  complainant  to  the  defendant  is  not 
due,  if  the  defendant  is  insolvent.  (Lindsay  v.  Jackson,  2  Paige, 
581 ;  Gay  v.  Gay,  10  id.,  369 ;  Smith  v.  Fox,  48  N.  Y.,  674 ;  Davidson 
7.  Alfaro,  80  id.,  660-662 ;  Shipman  v.  Lansing,  25  Hun,  290.) 

In  the  case  of  Smith  v.  Fdton  (43  N.  Y.,  419),  it  was  held  that 
the  amount  of  a  partnership  deposit  with  an  insolvent  banker  was  a 
proper  subject  of  set-off,  in  an  action  brought  by  the  assignee,  in 
trust  for  creditors  of  such  bank,  on  a  note  held  by  the  banker, 
made  by  one  of  the  partners  and  indorsed  by  the  other  for  partner- 
ship purposes,  although  such  note  was  not  due  at  the  time  of  the 
assignment. 
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In  the  case  of  LitUefidd  v.  The  Albany  County  Bank  (97  N.  Y., 
581),  the  action  was  for  a  set-off  in  equity.  The  plaintiff  and  defend- 
ant, Jagger,  were  partners  in  business,  as  manufacturers,  and  one 
Perry  prosecuted  them  for  infringing  letters-paten  and  obtained  a 
judgment  against  them  for  $50,000.  The  case  was  pending  on 
appeal  when  the  plaintiff  bought  of  Jagger  his  interest  in  the  firm, 
and  gave  promissory  notes  therefor.  It  was  agreed  that  the  pur- 
chase should  not  affect  Jagger's  liability  in  the  Perry  suit,  but  that 
the  plaintiff  should  attend  to  its  defense,  and  that  Jagger  would 
pay  one-half  of  the  expenses  and  of  the  recovery,  if  the  judgment 
was  sustained.  At  the  maturity  of  the  notes,  Jagger  sued  the 
plaintiff  on  the  notes,  and  while  the  action  was  pending  he  assigned 
to  the  Albany  County  Bank  all  moneys  which  he  might  recover 
thereon.  He  recovered  judgment,  and  subsequently  the  plaintiff 
settled  the  Perry  suit,  paying  the  sum  of  $50,000.  He  then 
brought  action  against  the  bank  and  Jagger,  to  have  the  amount  so 
paid  by  him  in  settlement  of  the  Perry  suit,  which  belonged  to 
Jagger  to  pay,  to  bo  offset  upon  the  judgment  which  had  been 
recovered  against  him  upon  the  notes.  It  was  held  that  he  was 
entitled  to  the  offset. 

It  appears  to  us  that  this  case  is  decisive  of  the  question  under 
consideration.  At  the  time  of  the  assignment  by  Jagger  to  the 
Albany  County  Bank  the  plaintiff  had  not  paid  the  Perry  judg- 
ment. The  case  was  still  pending  upon  appeal,  and  his  liability  to 
pay  depended  upon  the  affirmance  thereof.  He  was  not,  in  fact, 
liable  to  pay  Jagger's  portion  of  th8  judgment,  only  as  such  liabil- 
ity grew  out  of  the  fact  that  he  was  a  member  of  the  firm,  and 
could,  therefore,  be  compelled  to  pay  the  whole. 

No  other  question  is  presented  which  requires  discussion.  The 
judgment  should  be  affirmed,  with  costs. 

Smith,  P.  J.,  Barker  and  Bradley,  J  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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HENRY  WRIGHT,  Appellant,  v.  CHARLES  BOLLER  and 
NICHOLAS  C.  RECKTENWALT,  Respondents. 

42     TTl 

Eadtnee  of  a  custom,  at  to  the  manner  in  which  other  persons  conduct  their  business,       76  1841 
it  not  admissible  in  favor  of  a  defendant  sued  for  negligently  conducting  his 
butinest. 

In  February,  1884,  the  plaintiff,  who  was  walking  on  the  west  side  of  Louisiana 
street,  in  the  city  of  Buffalo,  turned,  when  opposite  to  the  north  side  of 
Mackinaw  street,  to  cross  to  the  other  side  of  Louisiana  street  When  he  had 
nearly  reached  the  curb-stone,  on  the  easterly  side  of  Louisiana  street,  he  was 
hit  by  a  board  which  had  been  blown  from  a  lumber  pile  which  was  owned  by 
the  defendants,  who  were  engaged  in  the  lumber  business,  their  yards  being  on 
the  west  side  of  Louisiana  street. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  for  the  personal  injuries 
sustained  by  the  plaintiff,  evidence  was  given  tending  to  show  that  the  lumber 
piles  in  the  defendants1  yard,  when  originally  completed,  were  bound  or  tied 
down  by  boards  crossing  the  top  and  hooked  by  means  of  clasps  lower  down 
upon  the  pile  so  that  the  boards  upon  the  top  of  the  pile  could  not  blow  away; 
that  'tins  pile  from  which  the  board  in  question  came,  had  some  days  before 
been  broken  into  and  a  portion  thereof  had  been  drawn  away,  and  that  the 
pQe  had  been  left  without  again  being  tied  or  fastened. 

The  defendants  called  a  number  of  lumbermen  doing  business  in  the  city  of 
Buffalo),  and  were  allowed,  against  the  objection  and  exception  of  the  plain- 
tiff, to  prove  by  them  that  it  was  the  common  custom,  in  lumber  yards  in 
that  city,  where  a  pile  was  once  opened  and  was  being  used,  not  to  again  fasten 
the  lumber  down.  The  court  charged  that  the  jury  had  the  right  tp  take  into 
consideration  the  evidence  given  by  these  witnesses,  to  help  them  to  satisfy 
their  minds  and  form  their  judgments  as  to  what  was,  in  that  business,  care  and 
prudence. 

Held,  that  the  court  erred  in  admitting  the  evidence  and  in  so  charging. 

That  the  question  of  negligence  was  one  for  the  jury,  under  the  circumstances  of 
the  case,  and  did  not  depend  upon  the  custom  of  persons  engaged  in  a  like 
business. 

A  rule  of  law  cannot  be  changed  by  any  local  custom. 

Appeal  from  a  judgment,  entered  upon  a  verdict  rendered  at  the 
Erie  Circuit  in  favor  of  the  defendants,  and  from  an  order  of  the 
Erie  Special  Term  denying  a  motion  for  new  trial  made  upon  a  case 
and  exceptions. 


Duclcwite  <6  Lwwlery  for  the  appellant. 
George  Wadtworth,  for  the  respondents. 
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Haight,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries. 
The  defendants  were  engaged  in  the  lumber  bnsiness,  having  a 
yard  on  the  north  side  of  the  Ohio  basin  and  on  the  west  side  of 
Lonisiana  street,  in  the  city  of  Bnffalo,  where  their  lumber  was 
piled  and  stored.  On  the  west  side  of  Louisiana  street,  and  within 
a  few  feet  of  the  street,  were  three  piles  of  lumber,  two  of  which 
belonged  to  the  defendants  and  the  other  to  one  Perry.  On 
the  2l8t  day  of  February,  1884,  the  plain  tiff,  in  company  with  one 
Baxter,  was  walking  on  the  west  side  of  Louisiana  street  towards 
Mackinaw  street ;  that  when  they  got  to  a  point  opposite  the  north 
side  of  Mackinaw  street  they  crossed  over  towards  the  other  side, 
and  when  the  plaintiff  nearly  reached  the  curb-stone,  on  the  easterly 
side  of  Louisiana  street,  he  was  hit  by  a  board  which  had  blown 
from  one  of  the  lumber  piles  and  received  the  injuries  for  which 
this  action  was  brought. 

There  was  evidence  tending  to  show  that  these  lumber  piles 
when  originally  completed,  were  bound  or  tied  down  by  boards 
crossing  the  top  and  hooked  by  means  of  clasps  lower  down  upon 
the  pile  so  that  the  boards  upon  the  top  of  the  pile  could  not  blow 
away ;  that  one  of  the  defendants'  piles  from  which  the  board  in 
question  came,  had  some  days  before,  been  broken  into  and  a  por- 
tion thereof  drawn  away,  and  that  the  pile  had  been  left  without 
again  being  retied  or  fastened.  The  leaving  of  the  pile  so  that  the 
boards  were  liable  to  be  blown  off  upon  travelers  upon  the  street,  is 
the  negligence  which  the  plaintiff  charges  against  the  defendants 
as  the  basis  of  his  right  to  recover. 

Upon  the  trial  the  defendants  called  a  number  of  lumbermen 
doing  business  in  the  city  of  Buffalo  and  proved  by  them  that  it 
was  the  common  custom,  in  lumber  yards  in  this  city,  where  a  pile 
is  once  opened  and  is  being  used,  not  to  again  fasten  the  lumber 
down.  This  evidence  was  taken  under  the  objection  and  exception 
of  the  plaintiff.  The  court,  in  its  charge  to  the  jury,  instructed 
it  that  the  defendants  were  required  to  do  their  business  in  the 
ordinary  way  in  which  men  of  common  prudence  conduct  their 
business,  and  that  the  defendants  had  called  a  number  of  lumber 
dealers  in  the  city  who  had  testified  that  the  way  in  which  business 
was  done  in  this  city  was  that  when  they  were  drawing  from  a  pile, 
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from  time  to  time, they  do  not  put  on  stays  to  protect  the  lumber; 
that  the  jury  had  the  right  to  take  into  consideration  the  evidence 
given  by  these  lumbermen,  sworn  to  as  to  custom,  to  help  them  to 
satisfy  their  minds  and  form  their  judgments  as  to  what  is,  in  the 
business,  care  and  prudence.  The  charge  of  the  court  in  this  par- 
ticular was  excepted  to  by  the  plaintiff.  The  question  is  thus 
presented  whether  the  defendants  can  excuse  their  negligence  by 
proving  a  custom. 

The  respondents  contend  that  the  case  of  Barnum  v.  The  Mer- 
chants' Fire  Insurance  Company  (97  K  Y.,  188)  is  an  authority 
sustaining  the  competency  of  the  evidence  and  the  correctness  of 
the  charge.  In  that  case  the  action  was  upon  an  insurance  policy 
upon  the  plaintiff's  stock  of  goods  described  in  the  policy  as  "  fancy 
goods  and  Yankee  notions."  Upon  the  trial  the  plaintiff  was 
allowed  to  prove  that  fireworks  constituted  an  ordinary,  usual  and 
recognized  portion  of  a  stock  of  fancy  goods  and  Yankee  notions 
in  stores,  and  upon  the  review  this  was  held  proper.  It  will  be 
observed  that  the  evidence  was  confined  to  what  was  embraced  in 
and  meant  by  a  stock  of  "  fancy  goods  and  Yaukee  notions,"  and 
went  no  further.  In  the  case  at  bar  the  question  is  not  what  was 
meant  by  the  term  negligence,  but  is  as  to  the  custom  of  lumber 
dealers  in  reference  to  fastening  the  boards  upon  the  top  of  their 
lumber  piles.  The  custom  may  or  may  not  be  a  proper  one. 
There  may  be  a  custom  to  fire  loaded  guns  and  pistols  on  Inde- 
pendence Day,  and  yet  an  individual  would  hardly  be  excused  from 
negligently  shooting  another  because  of  such  custom.  A  railroad 
company  may  cause. injury  to  others  by  running  its  trains  at  a  high 
rate  of  speed  through  a  crowded  city,  and  yet  it  would  hardly  be 
permitted  to  establish  its  right  to  do  so  by  showing  a  custom  on  the 
part  of  other  railroads  to  so  run  or  operate  their  trains.  The  lumber- 
men of  Buffalo  may  have  a  custom  not  to  bind  the  lumber  on  piles 
that  have  been  once  broken  into ;  their  lumber  yards  and  piles  may 
be  situated  remote  from  the  public  highway  where  no  danger  can 
result  from  any  neglect  to  so  bind  or  tie  the  lumber.  The  circum- 
stances under  which  their  custom  has  been  established  may  be  quite 
different  from  those  surrounding  the  defendants.  Their  piles  are 
located  by  the  side  of  the  public  way  frequented  with  travelers, 
and,  in  our  judgment,  the  question  of  negligence  was  one  for  the 
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jury  under  the  circumstances  of  the  case,  and  that  it  did  not  depend 
upon  the  custom  of  persons  engaged  in  a  like  business. 

The  right  of  the  plaintiff  to  recover  depends  upon  a  rule  of  law, 
that  is,  whether  the  defendants  were  guilty  of  negligence  that  con- 
tributed to  or  caused  the  injury  in  question,  and  whether  the  plaintiff 
was  free  from  negligence  contributing  thereto.  The  rule  is  that  a 
rule  of  law  cannot  be  changed  by  any  local  custom.  {The  Corn 
Exchange  Bank  v.  The  Nassau  Bank,  91  N.  Y.,  74 ;  Iliggins  v. 
Moore,  34  id.,  417;  Wheeler  v.  Nevobould,  16  id.,  392;  Case 
v.  Perezo,  34 Hun,  130 ;  West  v.  ITiersted,  15  W.  D.,  549 ;  BabcocJcv. 
N.  Y.  C.  and  H.  R.  R.  R.  Co.,  20  id.,  477 ;  Eastham  v.  RiedeU, 
125  Mass.,  585.) 

We  are  of  the  opinion  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Smith,  P.  J.,  Barker  and  Bradley,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
abide  event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  TOKK,  Kespond- 
ent,  v.  ALEXANDEK  DUMAR,  Appellant. 

Criminal  pleadings — what  must  be  alleged  in  an  indictment  in  order  to  justify  a 
conviction  of  grand  larceny,  for  obtaining  goods  under  false  pretenses,  under  section 
528  of  the  Penal  Code. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny  upon  an  indictment 
which  charged  that  the  defendant  on  February  8, 1885,  at  the  city  of  Rochester, 
in  the  county  of  Monroe,  a  quantity  of  carpets,  rugs  and  hassocks,  particu- 
larly describing  them,  of  the  value  of  $071,  of  the  goods,  chattels  and  personal 
property  of  Ilus  F.  Carter,  then  and  there  being  found,  unlawfully  and  felo- 
niously did  steal,  take  and  carry  away,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  the  People  of  the  State 
of  New  York  and  their  dignity. 

Upon  the  trial  the  district  attorney  was  allowed  to  introduce  evidence  tending  to 
show  that  the  defendant  purchased  the  goods  of  Carter,  giving  therefor  his 
promissory  notes  indorsed  by  one  Hensler,  Carter  being  induced  to  sell  the 
goods  by  an  affidavit  made  by  Hensler  showing  that  he  then  owned  two 
farms  worth  $5,000,  subject  to  a  mortgage  on  one  of  $900,  and  that  the  total 
of  his  otlier  liabilities    did  not   exceed   $65;  that  this  affidavit  was    false. 
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and  was  known  by  the  defendant  to  be  so  at  the  time  that  he  presented  the 
same  to  Garter  in  order  to  induce  him  to  sell  the  goods  upon  credit 

Held,  that  an  objection  made  by  the  defendant's  counsel,  to  the  admission  of  the 
evidence  tending  to  show  false  representations,  was  properly  overruled  by 
the  court,  and  that  a  motion  to  discharge  the  defendant  upon  the  ground  of 
variance  between  the  proof  and  the  indictment  was  properly  denied. 

That  the  charge  that  the  defendant,  the  said  goods,  "  unlawfully  and  feloniously 
did  steal,  take  and  carry  away  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,"  was  a  sufficient  description  of  the  act  to  satisfy  the  pro- 
vision of  section  528  of  the  Penal  Code,  which  requires,  to  constitute  the  crime 
of  larceny,  an  intent  to  deprive  or  defraud  the  true  owner  of  his  property,  or  of 
the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the  use  of  the  taker 
or  any  other  person. 

That  as  the  indictment  charged  that  the  defendant  did  "  steal/'  take  and  carry 
away  the  goods,  and  as  the  statute  (g  528)  defined  the  act  of  obtaining  goods 
by  false  pretenses  as  stealing  them,  the  indictment  was  sufficient  as  it  charged 
the  act  and  was  not  required  to  describe  the  means  by  which  the  act  was 
accomplished. 

Fhe  cases  on  this  subject,  collated  and  followed  by  Haiqitt,  J. 

Appeal  from  a  judgment  of  the  Court  of  Sessions  of  Monroe 
county,  convicting  the  defendant  of  the  crime  of  grand  larceny  in 
the  second  degree  and  adjudging  that  he  be  imprisoned  in  the  State 
prison  at  Auburn  for  the  term  of  three  years. 

P.  Chamberlain,  Jr.,  for  the  appellant. 

/.  W.  Tat/lor,  district  attorney,  for  the  respondent. 

Haight,  J. : 

The  indictment  charges  that  the  defendant,  on  the  third  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-five,  at  the  city  of  Eochester,  in  the  county  of  Monroe,  a 
quantity  of  carpets,  rugs  and  hassocks,  particularly  describing  them, 
of  the  value  of  $671,  of  the  goods,  chattels  and  personal  property 
of  Iliw  F.  Carter,  then  and  there  being  found,  unlawfully  and  felo- 
niouBly,  did  steal,  take  and  carry  away,  contrary  to  the  form  of  the 
statute  in  snch  case  made  and  provided,  and  against  the  peace  of 
the  People  of  the  State  of  New  York  and  their  dignity. 

Upon  the  trial  the  district  attorney  gave  evidence  tending  to 
show  that  the  defendant  purchased  of  Carter  the  goods  in  ques- 
tion, giving  therefor  his  promissory  notes,  indorsed  by  one  Louis 
Hensler;  that  to  induce  Carter  to  sell  him  the  goods  he  produced 
Hun— Voi.  XLII        11 
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an  affidavit  trom  llensler,  showing  that  he  was  the  owner  of  a  farm 
consisting  of  thirty-three  acres,  situated  in  the  town  of  Little  Valley, 
in  the  county  of  Cattaraugus,  free  and  clear  from  all  incumbrances 
and  liens,  of  the  value  of  $3,000,  and  of  another  farm  of  twenty- 
eight  acres,  situated  in  the  town  of  Barre,  Orleans  county,  of  the 
value  of  $2,500,  upon  which  there  was  a  jmrchase-money  mort- 
gage of  $1)00,  and  that  the  total  of  his  liabilities  did  not  exceed 
the  sum  of  $65  over  and  above  the  $900  mortgage;  that  this 
affidavit  was  false,  and  was  known  by  the  defendant  to  be  false  at 
the  time  that  he  presented  the  same  to  Carter  to  induce  him  to  sell 
the  goods  upon  credit.  The  defendant  objected  to  the  evidence 
tending  to  show  false  representations  as  to  Hensler's  responsibility, 
and  at  the  conclusion  of  the  people's  evidence  asked  to  have ,  the 
defendant  discharged  upon  the  ground  of  variance  between  the 
proof  and  the  indictment.  This  was  denied  and  exception  taken. 
The  question  thus  presented  is  not  free  from  difficulty.  The 
indictment,  as  we  have  seen,  is  in  the  form  approved  and  usually 
adopted  for  the  crime  of  larceny  under  the  Revised  Statutes. 

Under  the  Penal  Code  the  crime  of  larceny  has  been  enlarged  so 
as  to  embrace  the  crimes  formerly  known  as  false  pretense  and 
embezzlement,  and  is  defined  as  follows :  "  A  person  who,  with  the 
intent  to  deprive  or  defraud  the  true  owner  of  his  property,  or  of 
the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the  use 
of  the  taker  or  of  any  other  person,  either,  I.  Takes  from  the  posses- 
sion of  the  true  owner  or  of  any  other  person ;  or  obtains  from  such 
possession  by  color  or  aid  of  fraudulent  or  false  representation  or 
pretense,  or  of  any  false  token  or  writing;  or  secretes,  withholds  o» 
appropriates  to  his  own  use,  or  that  of  any  person  other  than  the 
true  owner,  any  money,  personal  property,  thing  in  action,  evidence 
of  debt  or  contract,  or  article  of  value  of  any  kind;  or,  II 
Having  in  his  possession,  custody  or  control,  as  a  bailee, .  servant, 
attorney,  agent,  clerk,  trustee  or  officer  of  any  person,  association 
or  corporation,  or  as  a  public  officer,  or  as  a  person  authorized  by 
agreement  or  by  competent  authority,  to  hold  or  take  such  posses- 
sion, custody  or  control,  any  money,  property,  evidence  of  debt  or 
contract,  or  article  of  value  of  any  nature,  or  thing  in  action  or 
possession,  appropriates  the  same  to  his  own  use,  or  that  of  any 
other  person  other  than  the  true  owner  or  person  entitled  to  the 
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benefit  thereof;  steals  such  property,  and  is  guilty  of  larceny." 
(Penal  Code,  §  528.) 

Section  275  of  the  Code  of  Criminal  Procedure  provides  that  the 
indictment  must  contain  a  plain  and  concise  statement  of  the  act 
constituting  the  crime,  without  unnecessary  repetition. 

It  will  be  observed  that  under  section  528  of  the  Penal  Code 
there  must  be  an  intent  to  deprive  or  defraud  the  true  owner  of 
his  property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate 
the  same  to  the  use  of  the  taker  or  any  other  person.  The  indict- 
ment charges  the  taking  to  be  unlawfully  and  feloniously,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  etc. 
The  word  "feloniously"  means  criminal  intent,  which,  used  in 
connection  with  the  words  "  unlawfully,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,"  is  a  sufficient  descrip- 
tion of  the  act  to  satisfy  this  provision  of  the  section.  Subdivision  1 
of  the  section  embraces  the  taking  of  money,  personal  property, 
etc.,  from  the  possession  of  the  true  owner,  or  of  any  other  person, 
or  obtaining  from  such  possession  by  color  or  aid  of  fraudulent  or  false 
representations  or  pretense ;  in  other  words,  it  covers  larceny  under 
the  Revised  Statutes,  and  the  obtaining  of  money  or  property  by 
false  pretense.  Where  it  is  by  fraudulent  or  false  representations 
or  pretense,  the  person  charged  must  take  or  obtain  the  money, 
personal  property,  eta,  from  the  possession  of  the  true  owner,  or 
of  any  other  person,  by  color  or  aid  of  fraudulent  or  false  repre- 
sentations or  pretense.  He  must  either  take  or  obtain  the  posses- 
sion, and  whero  it  is  so  taken  or  obtained  it  is  defined  by  the 
statute  to  be  stealing.  Whilst  the  indictment  does  not  charge  the 
fraudulent  or  false  representations,  it  does  charge  that  the  defend- 
ant did  steal,  take  and  carry  away,  etc.  In  other  words,  it  charges 
the  act,  but  does  not  describe  the  means  by  which  the  act  was 
accomplished. 

A  similar  question  has  been  considered  by  the  courts  in  reference 
to  indictments  charging  the  crime  of  murder.  Under  the  statute 
murder  may  be  committed  in  three  ways :  First,  by  a  deliberate 
or  premeditated  design  to  effect  the  death  of  the  person  killed ;  or, 
second,  by  an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  withont  a  pre- 
meditated design  to  effect  the  death  of  any  individual  ;  or,  third, 
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when  perpetrated  by  a  person  engaged  in  the  commission  of  a 
felony. 

In  the  case  of  Fitzgerald  v.  The  People  (37  N.  Y.,  413-426), 
Woodruff,  J.,  after  referring  to  the  cases,  says :  "  The  result  of 
these  cases  most  clearly  is,  that  the  crime  of  murder  is  sufficiently 
charged  when  alleged,  as  in  the  present  indictment,  '  with  malice 
aforethought.'  But  in  order  to  prove  the  crime,  the  proofs  must 
establish  a  case  within  the  requirement  of  the  statute  in  one  of  its 
three  subdivisions.  And  the  party  indicted  is  entitled  to  proper 
instructions  to  the  jury  as  to  what  facts  must  be  found  to  sustain 
the  indictment." 

In  the  case  of  Cox  v.  The  People  (80  N.  T.,  500),  the  indictment 
contained  the  common-law  count,  charging  a  felonious  killing,  with 
malice  aforethought,  with  other  averments  necessary  in  a  common- 
law  indictment  for  murder.  It  was  claimed  that  there  could  be  no 
conviction  of  murder  in  the  first  degree  under  the  act  making  a 
killing  murder,  when  perpetrated  by  a  person  engaged  in  the  corti- 
mission  of  a  felony.  Andrews,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "It  has  been  settled  by  a  series  of  adjudications,  com- 
mencing with  the  case  of  People  v.  Enoch  (13  Wend.,  159), 
that  a  specification  in  the  statute  of  the  cases  which  shall  be 
deemed  murder  in  the  first  degree,  and  the  introduction  of  new 
definitions  or  divisions  does  not  necessarily  require  a  change  in  the 
form  of  indictment,  and  that  a  conviction  under  a  common-law 
indictment  of  murder  in  the  first  degree  may  be  had  in  any  case 
where  the  offense  proved  is  brought  within  either  of  the  statutory 
definitions." 

In  the  case  of  The  People,  etc.,  v.  Convoy  (97  N.  Y.,  62),  the 
second  count  of  the  indictment  was  in  the  common-law  form,  charg- 
ing that  the  defendant  committed  the  crime  feloniously,  willfully 
and  with  malice  aforethought.  Rugkr,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  says :  "  This  count  seems  to  contain  all  of  the 
allegations  necessary  to  describe  the  crime  of  murder  in  the  first 
degree  as  defined  in  the  Penal  Code.  *  *  *  It  has  never  been 
required,  under  the  strictest  and  most  technical  rules  of  pleading, 
that  the  particular  intent  with  which  a  homicide  was  committed 
should  be  set  forth  in  the  indictment ;  but  it  has  been  uniformly 
deemed  sufficient  to  allege  it  to  have  been  done  feloniously,  with 
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malice  aforethought,  contrary  to  the  form  of  the  statute.  The 
question  as  to  whether  the  crime  was  committed,  under  such  circum- 
stances with  reference  to  intent,  as  makes  it  murder  in  the  first 
degree  within  the  statutory  definition,  has  been  held,  under  several 
changes  of  the  statute  defining  that  crime,  to  be  one  of  evidence 
determinable  by  the  jury  under  the  instructions  of  the  court." 
(Citiug,  with  approval,  the  remarks  of  Woodeuff,  J.,  in  the  case  of 
Fitzgerald  v.  The  People,  supra.) 

In  the  case  of  the  People  v.  Phelps  (72  N.  Y.,  350)  it  was  held 
a  sufficient  averment  of  the  crime  of  larceny  in  the  precise  words  of 
the  statute. 

In  the  case  of  the  People  v.  WiUett  (4  Eastern  R,  897 ;  102 
K.  Y.,  253),  the  Court  of  Appeals  held  that  the  ordinary  common- 
law  count  in  an  indictment  for  murder  is,  notwithstanding  the 
numerous  statutory  enactments,  sufficient  to  sustain  a  conviction 
where  the  murder  was  perpetrated  while  the  prisoner  was . 
engaged  in  the  commission  of  a  felony.  Finch,  J.,  in  deliver- 
ing the  opinion  of  the  court,  in  speaking  upon  the  subject  of  an 
indictment  for  larceny,  says :  "  That  section  (528  of  the  Penal  Code) 
defines,  with  considerable  detail,  what  acts  shall  constitute  larceny 
and  what  intent  shall  characterize  the  crime,  and  in  the  end  provides 
that  he  who  with  such  intent  does  any  of  such  acts,  steals  such  prop- 
erty, and  is  guilty  of  larceny.  The  word  u  steal "  is  thus  defined  by 
the  statute  itself  as  covering  all  the  prescribed  details,  and  its  use 
in  the  indictment  which  charges  the  taking  to  have  been  felonious 
or  with  a  criminal  intent,  sufficiently  includes  the  particular  intent 
needed  to  constitute  a  larceny." 

In  Virginia  the  statute  makes  the  obtaining  of  money  or  other 
property,  by  any  false  pretense,  larceny.  In  that  State  the  courts 
nold  that  an  indictment  for  the  offense  may  be  either  in  the  form  of 
indictment  for  larceny  at  common  law  or  by  charging  the  specific 
facts  which  the  act  declares  shall  be  deemed  larceny.  (Leftwich  v. 
The  Commonwealth,  20  Gratt.,  716  ;  Dowdy  v.  The  Commonwealth, 
9  id.,  727-734.)  These  authorities  appear  to  sustain  the  respond- 
ents' position,  and  incline  us  to  hold  that  the  indictment  is  sufficient, 
and  that  there  was  no  variance  between  the  proof  and  the  charge. 

The  case  of  The  People  v.  Moore  (37  Hun,  84),  has  no  applica- 
tion, for  no  such  question  was  involved  in  the  appeal  or  considered 
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by  the  conrt.  We  are  aware  that  in  California  a  different  rale  has 
been  established.  {The  People  v.  Jersey*  18  Cal,  337 ;  The  People 
v.  Poggi,  19  id.,  600;  The  People  v.  Miller,  12  id.,  291.)  Eut 
under  the  authorities  of  our  own  State  we  think  these  cases  cannot 
be  followed. 

Again,  it  is  contended  by  the  appellant  that  there  was  no  written 
representations  made  as  to  the  ability  of  the  defendant  Damar  to 
pay  for  the  goods  purchased  by  him,  as  required  by  section  544  of 
the  Penal  Code.  The  false  representations  and  pretense  com- 
plained of  did  not  relate  to  Dumar's  ability  to  pay,  but  did  relate 
to  Hensler's  ability  to  pay.  His  representations  were  in  writing, 
and  in  the  form  of  an  affidavit,  subscribed  by  himself.  The  false 
representations  and  pretense  of  the  defendant  Dumar  consisted  in 
the  presenting  of  this  affidavit  to  Carter,  knowing  it  to  be  false, 
and  in  statements  made  to  Carter  in  reference  to  Hensler's  ability 
to  pay.  His  false  representations  did  not  relate  to  the  ability  of 
himself  to  pay,  and  consequently  was  not  within  the  provisions  of 
section  544  of  the  Code.  Numerous  exceptions  were  taken  upon 
the  trial  to  the  admission  and  rejection  of  evidence,  to  the  charge 
and  the  refusal  to  charge,  but  none  which  we  consider  it  necessary 
to  here  discuss. 

The  judgment  and  conviction  should  be  affirmed. 

Smith,  P.  J.,  Barker  and  Bradley,  JJ.,  concurred. 

Judgment  and  conviction  affirmed,  and  proceedings  remitted  to 
the  Court  of  Sessions  of  Monroe  county  to  proceed  thereon. 


WILLIAM    T.    SLATTERY    and    JOHN    E.    OLMSTEAD, 
Respondents,  v.  SAMUEL  E.  HASKIN,  Appellant. 

Practice  —  motion  to  dismiss  an  appeal  to  the  County  Court  because  of  a  failure  of  the 
sureties  upon  an  undertaking  to  justify  —  the  right  to  so  move  is  not  lost  by  the 
service  of  a  notice  of  retainer  or  of  trial —  Code  of  Civil  Procedure,  sec.  3069. 

On  July  23.  1885,  a  notice  of  appeal  from  a  Judgment  recovered  by  the  plaintiff 
in  a  Justice's  Court  was  duly  served  and  the  undertaking,  required  by  sec- 
tion 3009  of  the  Code  of  Civil  Procedure,  was  executed  and  filed  with  the 
justice,  but  no  copy  of  the  undertaking  was  served  upon  the  respondents,  nor 


Digitized  by 


Google 


SLATTERY  v.  HASKIN.  87 

Pnrra  Department,  October  Term,  18S6. 

was  any  notice  of  the  filing  thereof.  On  August  eighteenth  the  attorneys  for 
the  respondents  served  a  notice  of  retainer,  and  August  thirty-first  a  notice 
excepting  to  the  sureties  upon  the  undertaking.  On  the  twentieth  of  Novem- 
ber they  served  a  notice  of  trial,  and  on  the  twenty-fifth  of  November  a  notice 
of  a  motion  to  dismiss  the  appeal  upon  the  ground  that  the  appellant's  sureties 
had  failed  to  Justify  and  that  no  new  undertaking  had  been  executed  and  filed. 

Held,  that  a  claim  that  the  motion  should  be  denied  upon  the  ground  that  the 
respondents  did  not  except  to  the  sureties  within  the  ten  days  provided  by 
the  Code,  was  properly  overruled,  as  no  copy  of  the  undertaking,  or  notice 
of  the  filing  thereof,  was  served  upon  the  respondents,  and  they  first  learned 
that  the  undertaking  had  been  filed  on  August  24,  1885. 

That  neither  the  service  of  the  notice  of  retainer  nor  of  the  notice  of  trial  operated 
as  a  waiver  of  the  right  of  the  respondents  to  move  to  dismiss  the  appeal. 

Appeal  from  an  order  of  the  Steuben  County  Court,  permitting 
the  defendant  to  perfect  his  appeal  by  procuring  the  proper  justifi- 
cation and  allowance  of  the  sureties  named  in  the  undertaking 
within  twenty  days,  or,  in  default,  that  his  appeal  be  dismissed. 

H.  litmus,  for  the  appellant 

0.  E.  Searly  for  the  respondents. 

Haight,  J. : 

This  action  was  originally  brought*  in  Justice's  Court  and  resulted 
in  a  judgment  in  favor  of  the  plaintiffs  for  $174.63.  On^  the  23d 
day  of  July,  1885,  a  notice  of  appeal  was  duly  served,  and  the 
undertaking,  with  sureties,  executed  and  filed  with  the  justice,  but 
no  notice  of  the  filing  of  the  undertaking,  or  a  copy  thereof,  was 
served  upon  the  plaintiffs.  Thereafter,  and  on  the  18th  day  of 
August,  1885,  Messrs.  Searl  &  Larkin  served  upon  the  appellant's 
attorney  a  notice  of  retainer  for  the  respondents,  and  on  the  thirty- 
first  day  of  August  a  notice,  excepting  to  the  sureties  upon  the 
undertaking.  On  the  20th  day  of  November,  1885,  they  served 
upon  the  appellant's  attorney  a  notice  of  trial,  and  thereafter,  and 
on  the  25th  day  of  November,  1885,  a  notice  of  motion  to  dismiss 
the  appeal,  upon  the  ground  that  the  appellant's  sureties  had  failed 
to  justify,  and  that  no  new  undertaking  had  been  executed  and  filed. 

The  defendant,  in  his  notice  of  appeal  to  the  County  Court, 
demanded  a  new  trial  in  that  court,  and  under  section  3069  of  the 
Code,  in  order  to  render  such  an  appeal  effectual,  the  appellant 
must,  at  the  time  of  the  service  of  the  notice  of  appeal  upon  the 
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justice,  give  the  undertakiag  required  by  the  Code  to  stay  the 
execution  of  the  judgment.  Such  undertaking  must  be  in  writing, 
executed  by  one  or  more  sureties,  approved  by  the  justice  who  ren- 
dered the  judgment,  or  by  a  judge  of  the  appellate  court,  and  a  copy 
of  the  undertaking,  with  a  notice  of  the  delivery  thereof  to  the  justice, 
must  be  served  with  the  notice  of  appeal.  (Code,  §  3050.)  The 
attorney  for  the  respondent  may,  within  ten  days  after  the  service  of 
a  copy  of  the  undertaking,  with  notice  of  the  filing  thereof,  serve 
npon  the  attorney  for  the  appellant  a  written  notice  that  he  excepts 
to  the  sufficiency  of  the  sureties.  Within  ten  days  thereafter  the 
sureties,  or  other  sureties  in  a  new  undertaking  to  the  same  effect, 
must  justify  before  a  judge  of  the  court  below  or  a  county  judge. 
If  the  judge  finds  the  sureties  sufficient  he  must  indorse  his  allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof,  and  the 
notice  of  the  allowance  must  be  served  upon  the  attorney  for 
the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
the  allowance  is  the  same  as  if  the  undertaking  had  not  been  given. 
(Code,  §  1335.) 

It  is  now  contended  that  the  respondents  did  not  except  to  the 
sureties  upon  the  undertaking  within  the  ten  days  provided  by 
the  Code.  But,  as  we  have  seen,  no  copy  of  the  undertaking,  or 
notice  of  the  filing  thereof,  was  served  upon  the  respondents 
or  their  attorneys,  and  they  are  given  ten  days  after  such  service  to 
except  to  the  sureties.  It  appears  from  the  moving  papers  that 
they  first  learned  that  the  undertaking  had  been  filed  with  the 
justice  on  the  24th  day  of  August,  1885,  and  on  the  31st  of 
August  thereafter  they  served  their  notice  excepting  to  the 
sureties.  It  would  consequently  appear  that  the  notice  was  in 
time,  and  that  it  thereby  became  the  duty  of  the  appellant  to  have 
his  sureties  justify  and  his  undertaking  allowed. 

Again,  it  is  contended  that  the  respondents,  by  serving  a  notice 
of  retainer  and  of  trial,  waived  the  justification  of  the  sureties.  It 
is  well  settled  that  parties,  by  appearing  generally,  waive  irregulari- 
ties theretofore  existing,  and  may  confer  jurisdiction  upon  the 
court,  even  though  the  court,  without  such  appearance,  would  not 
have  had  jurisdiction.  (Bissell  v.  The  If.  Y.  C.  and  27.  R.  R.  R. 
Co.,  67  Barb.,  385 ;  The  Ogdensburg  and  Lake  Ghamplain  R.  Co.  v. 
The  Vermont  and  Canada  R.  Co.,  63  N.  Y.,  176 ;  IliU  v.  Burke, 
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62  id.,  Ill ;  The  People  ex  rel.  Jenny  %  v.  Brennany  6  T.  &  0., 
120-126.) 

But  in  this  case  the  appeal  was  regularly  served,  and  the  under- 
taking was  filed  with  the  magistrate.  The  most  that  the  respond- 
ents could  have  waived  by  their  appearance  was  the  service  upon 
them  of  the  copy  of  the  undertaking,  with  the  notice  of  its  filing. 
This  did  not  admit  the  sufficiency  of  the  sureties,  or  deprive  them 
of  the  right  to  except  thereto.  By  appearing,  they  could  not 
assume  that  the  sureties  would  fail  to  justify,  or  that  the  appellant 
would  fail  to  furnish  a  new  undertaking  if  required.  The  right  to 
dismiss  the  appeal  grows  out  of  that  which  transpired  subsequent 
to  the  notice  of  retainer,  and  consequently  was  not  waived  by  the 
service  of  such  notice.  The  waiver,  if  any,  must,  therefore,  have 
been  in  the  service  of  the  notice  of  trial.  But  the  appellant  has 
failed  to  call  our  attention  to  a  single  case  holding  that  the  service 
of  a  notice  of  trial  or  argument  is  a  waiver  of  the  right  to  move  to 
dismiss  an  appeal,  and  we  are  inclined  to  doubt  the  propriety  of  so 
holding. 

In  the  case  of  Beebe  v.  Marvin  (17  Abb.,  19±-196),  it" was  held 
by  the  General  Term  of  the  Superior  Oourt  that  the  plaintiff  was 
not  barred  from  making  a  motion  for  judgment  upon  a  sham 
answer,  after  having  noticed  the  case  for  trial ;  that  he  was  entitled 
to  the  earliest  disposition  of  the  case  that  he  could  get.  In  the  case 
of  Arnoux  v.  Romans  (32  Bow.,  382),  it  was  hold  that  the  service  of 
a  notice  of  argument  of  an  appeal  did  not  preclude  the  enforcing  pay- 
ment of  the  judgment  where  no  stay  of  proceedings  had  been  granted. 

It  is  true  that  the  appellant  was  in  default  in  not  procuring  the 
allowance  of  his  undertaking  at  the  time  the  notice  of  trial  was 
served,  but  he  still  had  the  right  to  move  the  court  for  relief  in  this 
regard,  and  the  respondents,  not  wishing  the  case  to  go  over  another 
term  of  the  court,  may  have  noticed  it  for  trial  without  intending 
or  desiring  to  waive  their  right  to  also  move  to  dismiss  the  appeal. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements.  And  the  appellant  may  have  twenty  days 
iu  which  to  perfect  his  undertaking  under  the  order  appealed  from. 

Barker  and  Bradley,  J  J.,  concurred. 

So  ordered. 

Hun— Vou  XLII        12 
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FIRST  NATIONAL  BANK  OF  UNION  MILLS,  Rrspondrnt, 
v.  JUDSON  H.  CLARK,  Appkllaot. 

Practice— a  motion  for  a  new  trial  on  ths  minutes  of  the  justice  can  only  be  made 
when  a  verdict  has  been  rendered  — Oode  of  OivU  Procedure,  sec.  999  —power  of  at 
Special  Term  to  entertain  a  motion  to  vacate  an  order  erroneously  granted. 

37  Mis*™  Upon  the  trial  of  this  action,  brought  to  recover  moneys  alleged  to  have  been 
deposited  bj  the  plaintiffs  assignor  with  the  defendant,  a  private  banker,  the 
plaintiff  was  nonsuited  by  the  court,  upon  the  ground  that  it  had  failed  to  show 
a  title  to  the  moneys  deposited;  a  motion  was  thereupon  made  by  the  plaintiff 
for  a  new  trial  upon  the  minutes  of  the  Justice  trying  the  case,  which  was 
entertained  and  denied.  From  this  ordea  an  appeal  was  taken  by  the  plaintiff, 
which  is  still  pending.  Subsequently  the  plaintiff  moved,  at  a  Special  Term 
held  by  the  trial  judge,  for  an  order  vacating  the  previous  orders  of  the  court 
entertaining  and  denying  the  motion  for  a  new  trial  From  an  order  granting 
this  motion  the  defendant  appealed. 

Held,  that  the  trial  Judge  had  no  authority  to  entertain  the  motion  for  a  new  trial 
made  upon  his  minutes,  as  such  a  motion  can  only  be  made  in  those  cases  in 
*  hich  a  verdict  has  been  rendered. 

That  as  the  "order  denying  the  motion  for  the  new  trial  was  erroneous  and  invalid, 
it  was  proper  for  the  Special  Term  to  hear  and  grant  the  motion  made  by  the 
plaintiff  to  have  the  said  order  vacated. 

That  the  plaintiff  was  not  barred  from  making  the  motion,  because  it  had  taken 
an  appeal  from  the  order  denying  a  new  trial. 

No  opinion  was  expressed  by  the  court  upon  the  question  as  to  whether  the 
plaintiff  could  move  upon  the  case  as  settled  for  a  new  trial  without  first  form- 
ally discontinuing  his  appeal,  nor  as  to  whether  the  defendant  should  be 
allowed  any  cost  on  such  appeal. 

Appeal  from  an  order  made  at  the  Erie  Special  Term  and  entered 
in  Allegany  county. 

The  action,  which  was  tried  at  the  Allegany  Circuit,  where  the 
plaintiff  was  nonsuited  by  the  court,  was  brought  to  recover 
moneys  alleged  to  have  been  deposited  by  Sliney  and  Whelan 
with  the  defendant,  a  private  banker,  the  claim  for  which 
had  been  by  them  assigned  to  the  plaintiff.  When  the  plaintiff 
rested  the  defendant  moved  for  a  nonsuitt  which  was  granted, 
on  the  ground,  as  the  case  states,  that  the  plaintiff  failed  to 
show  a  title  to  the  moneys  deposited.  Thereupon  the  plaintiff, 
moved  for  a  new  trial  upon  the  minutes,  which  was  entertained  by 
the  trial  judge  and  denied.     From  that  order  the  plaintiff  appealed 
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to  the  General  Term,  where  it  is  still  pending.  Subsequently  the 
plaintiff  moved,  at  a  Special  Term  held  by  the  trial  judge,  for  an 
jrder  vacating  the  previous  order  of  the  court  entertaining  the 
plaintiff's  motion  for  a  new  trial,  and  also  the  order  denying  the 
same.  The  Special  Term  made  an  order  vacating  and  setting  aside 
both  of  the  said  orders,  from  wliich  the  defendant  appealed. 

Eufus  Scott,  for  the  appellant. 

Aindie  cfe  Davie,  for  the  respondent. 

Barker,  J. : 

The  practice  adopted  at  the  circuit  is  without  precedent,  and 
was  wholly  unauthorized.  By  section  999  of  the  Code  of  Civil 
Procedure,  the  trial  judge  may,  in  his  discretion,  entertain  a 
motion  upon  his  minutes,  at  the  same  terra  at  which  the  trial  was 
had,  to  set  aside  the  verdict  and  grant  a  now  trial  upon  exceptions  ; 
or  because  the  verdict  is  for  excessive  or  insufficient  damages ;  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law.  Here  there 
was  a  trial,  but  no  verdict ;  and  the  trial  judge  at  the  cirduit  had  no 
jurisdiction,  and  the  order  denying  a  new  trial  was  erroneous  and 
invalid.  {Emmerich  v.  Hefferan,  33  Hun,  54 ;  HiU  v.  Hotchkin,  23 
id.,  414.) 

The  only  question  now  presented  for  our  consideration  is  whether 
the  Special  Term  had  jurisdiction  to  vacate  the  order  made  at  the 
circuit,  denying  the  plaintiff's  application  for  a  new  trial.  Upon 
this  question  we  entertain  no  doubt.  The  practice  at  the  circuit 
was  adopted  through  the  inadvertence  and  mistake  of  the  trial 
judge.  By  a  proper  motion,,  with  notice  to  the  adverse  party,  the 
court  possesses  the  power,  as  it  was  its  duty,  to  correct  the  mistake 
resulting  from  a  misapprehension  as  to  the  correct  practice  in 
moving  for  a  new  trial  upon  an  exception  taken  to  the  ruling  at 
the  circuit  granting  a  nonsuit. 

The  court  may,  in  any  stage  of  the  action,  before  or  after  judg- 
ment, in  furtherance  of  justice,  and  on  such  terms  as  it  deems  just, 
correct  any  mistake  occurring  in  the  mode  of  procedure.  (Sec.  723 
of  the  Code  of  Civil  Pro )  The  plaintiff,  in  procuring  the  order 
appealed  from,  sought  to  correct  its  own  mistake,  and  if  relief  had 
not  been  granted,  by  vacating  the  previous  orders,  it  might  have 
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been  greatly  embarrassed  in  procuring  a  hearing  upon  its  exceptions 
taken  to  the  order  granting  a  nonsuit.  Upon  the  appeal  taken 
from  the  order  denying  a  new  trial,  no  hearing  upon  the  merits 
could  have  been  had  in  this  court,  for  the  reason  that  the  order 
appealed  from  was  invalid,  and  the  judge  making  the  same  had  no 
power  at  the  circuit  to  corfect  the  error  in  granting  a  nonsuit  it 
one  was  made.  The  defendant  has  not  been  prejudiced  by  the 
order  from  which  he  appeals,  for  the  reason  that  a  motion  for  a 
nonsuit  yet  stands  unreversed.  The  plaintiff  was  not  barred  from 
making  the  motion  because  it  had  taken  an  appeal  from  the  order 
denying  a  new  trial.  Parties  may  bo  relieved  from  their  own 
errors  and  mistakes  if  injustice  would  be  done  by  refusing  relief. 
The  fact  that  an  appeal  was  pending  is  not,  a  bar  to  an  application 
to  renew  a  motion.  (Belmont  v.  The  Erie  Railway  Co.,  52  Barb., 
637 ;  see  note  88  to  standing  rule  No.  37.) 

The  decision  of  a  motion  is  not  regarded,  in  the  light  of  res 
adjudicata,  with  the  same  strictness  as  in  judgments,  and  therefore  an 
interlocutory  order  may  be  vacated  and  set  aside  upon  the  motion 
of  an  aggrieved  party,  if  made  in  pursuance  of  the  rules  and  practice 
of  the  court.  {Smith  v.  Spalding,  3  Rob.,  615  ;  White  v.  Munroe, 
33  Barb.,  654 ;  Belmont  v.  Erie  Railway  Co.,  52  id.,  637 ;  Simeon 
v.  Bart,  14  Johns.,  63.) 

A  motion  at  the  circuit  for  a  new  trial,  when  it  may  be  enter- 
tained after  a  verdict  rendered,  is  summary  in  its  character,  and 
the  decision  of  the  court  thereon  is  not  to  be  regarded  with  the 
same  consideration  as  a  decision  made  upon  a  formal  motion  and 
after  a  deliberate  argument.  The  order  of  the  Special  Term,  cor- 
recting the  errors  in  practice  adopted  at  the  circuit,  was  wisely 
granted,  and  the  order  should  be  affirmed.  The  question  presented 
is  unlike  those  which  are  often  presented  and  considered  where 
a  defeated  party  seeks  to  renew  a  motion  upon  the  same  or  a 
new  state  of  facts,  in  which  cases  the  court,  to  prevent  vexatious 
and  repeated  applications  on  the  same  point,  have  adopted  rules  of 
procedure  which  are  intended  to  preclude  the  discussion  of  the 
same  question,  on  the  same  state  of  facts,  without  tirst  procuring 
the  permission  of  the  court  to  reargue  the  motion.  The  rules  of 
practice  in  that  class  of  cases  are  stated  iu  the  following  cases, 
which  are  cited   without  comment:   Belmont  v.  Erie  Railway 
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Company  (52  Barb.,  637) ;  White  v.  Munroe  (33  id.,  654)  ;  Smith 
\.  Spalding  (3  Rob.,  115);  Snyder  v.  White  (6  How.  Pr.,  321); 
Erie  Railway  Company  v.  Raai*ey  (57  Barb.,  449). 

The  order  appealed  from  was  granted,  without  costs  to  either 
party,  and  no  disposition  was  made  of  the'appeal  taken  by  the 
plaintiff  from  the  order  made  at  the  circuit,  denying  a  new  triaL 
The  only  ground  of  complaint  which  the  defendant  can  make  is, 
that  the  appeal  is  not  disposed  of  on  vacating  the  order,  and  on 
such  terms  as  to  costs  as  would  be  just  and  fair  to  him.  If  he 
desired  that  the  appeal  should  have  been  disposed  of  at  that  time  he 
should  have  brought  the  question  before  the  court  for  its  decision. 

We  express  no  opinion  upon  the  question  whether  the  plaintiff 
can  move  upon  the  case  as  settled  for  a  new  trial  without  first  for- 
mally discontinuing  his  appeal,  nor  whether  the  defendant  should 
be  allowed  any  costs  on  such  appeal. 

In  view  of  the  somewhat  peculiar  features  of  the  case,  as  pre- 
sented on  this  appeal,  we  affirm  the  order,  without  costs  to  either  party. 

Haioht  and  Bradley,.  J  J.,  concurred;  Smith,  P.  J.,  not  sitting. 

Order  affirmed,  without  costs. 


YETTE  THALHEIMER,  Appellant,  v.  FERDINAND  HAYS 
and  JACOB  THALHEIMER,  Defendants. 

SUSELIA  HAYS,  Judgment  Creditor,  Respondent. 

SALIE  FRANKEL,  Appellant,  v.  THE  SAME. 

SUSELIA  HAYS,  Judgment  Creditor,  Respondent. 

Practice  —  motion  to  vacate  an  attachment  —  when  it  may  be  made  after  the  denial  of 

a  previous  motion  therefor  —  Code  of  Civil  Procedure,  tec.  C83.  43 


Coder  the  provisions  of  section  683  of  the  Code  of  Civil  Procedure  an  interested 
party  may,  as  a  matter  of  right,  move  to  dismiss  an  attachment  granted  upon 
the  ground  that  the  defendants  had  disposed  of  their  property  with  an  intent 
to  defraud  their  creditors,  upon  affidavits  disproving  or  explaining  the  case 
made  by  the  plaintiffs,  although  a  motion  to  vacate  the  attachment,  founded 
upon  the  papers  used  by  the  plaintiff  in  procuring  it,  has  already  been  made 
and  denied. 
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Appkal8  from  orders  made  at  the  Monroe  Special  Term  vacating, 
upon  the  merits,  the  warrants  of  attachment  granted  in  the  above- 
entitled  actions. 

In  each  of  these  actions  the  plaintiffs,  on  the  7th  day  of  July, 
1884,  procured  an  attachment  against  the  property  of  the  defendants, 
on  the  ground  that  they  had  disposed  of  and  secreted,  and  were  about 
to  dispose  of  and  secrete  their  property,  with  an  intent  to  defraud 
their  creditors.  On  the  8th  of  July,  1884,  Suselia  Hays,  wife  of 
the  defendant  Hays,  procured  and  docketed  a  judgment  against  the 
defendants  for  the  sum  of  $13,000,  and  issued  execution  thereon 
and  placed  the  same  in  the  hands  of  the  sheriff.  On  the  day  fol- 
lowing she  procured  an  order  requiring  each  of  the  plaintiffs  to 
6how  cause,  at  a  Special  Term,  on  the  eleventh  of  July,  why  the 
said  attachments  should  not  be  vacated,  for  the  reason  that  the 
affidavits  upon  which  the  attachments  were  granted  were  insufficient. 
The  motions  were  finally  heard  in  December,  and  in  January,  1885, 
and  were  denied,  with  costs. 

On  the  11  th  day  of  December,  1884,  Suselia  Hays  made  another 
motion  in  each  case,  to  set  aside  and  vacate  the  said  attachments 
based  upon  affidavits  disproving  the  facts  upon  which  the  granting 
of  the  attachments  were  based,  which  motions  came  on  to  be  heard 
on  the  19th  of  December,  1884,  at  the  Special  Term.  The  hearing  of 
these  motions  was  postponed,  from  time  to  time,  and  they  were  finally 
heard  and  disposed  of  on  the  26th  of  February,  1886,  orders  being 
then  made  vacating  both  of  said  attachments.  From  the  last  named 
orders  the  plaintiffs  have  appealed. 

J.  <&  Q.  Van  Voorhis,  for  the  plaintiffs,  appellants. 

J.  B.  Perkins,  for  Suselia  Hays,  judgment  creditor,  respondent. 

Barker,  J. : 

The  appellants  contend  that  by  making  the  first  motion,  and  the 
final  determination  thereof  after  the  making  of  the  second  motion, 
superseded  the  motion  last  made  and  was,  in  effect,  a  rehearing  of 
the  same  question,  and  for  those  reasons  was  irregular  and  erroneous, 
and  should  have  been  denied  upon  that  ground.  The  intervening 
creditor,  Suselia  Hays,  contends  that  each  motion  was  made  upon 
separate  and  distinct  grounds,  and  could  be  separately  made  and 
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prosecuted  at  the  same  time,  with  strict  regularity.  Her  position 
is,  that  the  first  motion  was  founded  upon  the  affidavits  upon 
which  the  attachments  were  granted,  and  she  sought  to  vacate  the 
same  for  the  reason  that  the  affidavits  were  insufficient  in  matter 
of  substance  and  the  officer  acquired  no  jurisdiction  over  the  Bubject- 
matter ;  that  the  second  motion  was  based  upon  affidavits  disproving 
the  ground  upon  which  the  attachment  was  issued,  and  that  the 
same  were  properly  vacated  upon  the  proofs  refuting  the  case 
made  by  the  plaintiffs. 

If  these  positions  are  supported  by  the  history  of  the  case,  as  the 
same  appears  in  the  record,  then  the  denial  of  the  first  motion  did 
not  supersede  the  second  motion  and  the  same  remained  in  court  to 
be  disposed  of  upon  the  merits.  The  lien  of  the  intervening 
creditor  attached  to  the  property  after  the  attachments  were  issued, 
and  upon  sufficient  grounds  she  could  apply  to  vacate  the  attach- 
ments.   (Code  Civil  Pro.,  §  682  ) 

Under  section  683  the  motiou  to  vacate  may  be  founded  upon 
the  application  and  proofs  upon  which  the  warrant  was  granted, 
and  can  be  made  to  the  court  or  to  the  judge  who  granted  the  same, 
without  notice ;  or  the  motion  can  be  made  upon  the  proof  by  affi- 
davit on  the  part  of  the  lienor,  in  which  case  it  must  be  upon 
notice,  and  could  have  been  made  to  the  court  or  to  the  judge  who 
granted  the  warrant,  and,  in  that  case,  the  motion  may  be  opposed 
byuew  proof  by  affidavit  on  the  part  of  the  plaintiff,  tending  to 
sustain  any  of  the  grounds  upon  which  the  attachment  was  granted, 
as  recited  in  the  warrant.  One  motion  is  summary  in  its  character 
and  is  based  upon  the  insufficiency  of  proofs,  and  no  notice  is 
required  to  be  given  of  the  application  on  the  supposition  that  the 
same  was  granted  improvidently  by  the  officer.  The  other  is  in 
the  nature  of  a  trial,  where  the  parlies  produce  proofs  on  each  side 
of  the  question  in  dispute,  and  the  opposing  party  is  entitled  to  be 
heard  upon  notice,  and  the  questions  involved  may  be  entirely  distinct 
from  those  which  can  be  investigated  in  the  ex  parte  application. 

We  are  of  the  opinion  that,  under  the  provisions  of  section  633, 
an  interested  party  may,  as  a  matter  of  right,  move  to  dismiss  the 
attachment  upon  the  merits,  founded  upon  affidavits  disproving 
or  explaining  the  case,  made  by  the  plaintiffs,  although  a  motion 
to  vacate  has  been  denied,  founded  upon  the  plaintiffs'  affidavits 


Digitized  by 


Google 


96  THALHEIMER  v.  HAYS. 

Fifth  Department,  October  Term,  1886. 

used  in  procuring  the  attachment ;  they  are  essentially  different 
proceedings.  To  give  the  section  a  contrary  construction  would 
greatly  embarrass  defendants  and  lienors  in  attachment  proceedings, 
for  they  might  hesitate  to  make  a  summary  application  unless  the 
plaintiff's  case  was  defective  beyond  tall  doubt,  as  they  would,  if 
defeated,  bar  themselves  of  all  right  to  proceed  upon  their  own 
proofs  and  in  a  more  deliberate  manner.  These  views  are  sup- 
ported by  the  suggestions  made  in  Stevben  County  Bank  v.  Alherger 
(75  N.  Y.,  179,  and,  also,  83  N.  Y.,  274),  in  a  case  between  the  same 
parties.  The  doctrine  of  res  adjudicata  does  not  apply  with  the 
same  strictness  to  decisions  in  interlocutory  motions  as  it  does  to 
judgments.  Courts,  to  prevent  vexatious  and  repeated  applications 
on  the  same  point,  have  rules  which  preclude  the  agitation  of  the 
same  qnestion  on  the  same  state  of  facts.  (Bdmont  v.  T/ie  Erie 
Railway  Co.,  52  Barb.,  637;  Ramsey  v.  The  Erie  Railway  Co., 
57  id.,  450  ;  Smith  v.  Spalding,  3  Rob.,  615.)    - 

From  the  papers  contained  in  the  appeal-book  we  are  unable  to 
say  that  the  first  motion  made  was  founded  upon  proofs  made  by 
the  moving  party,  and  there  are  some  reasons  for  holding  that  it 
was  based  only,  so  far  as  the  facts  are  concerned,  upon  the  plaintiffs'  • 
affidavits.  The  order  appealed  from  does  not  recite  that  the  point 
was  made  on  the  final  hearing  that  the  previous  motion  had  been 
denied,  although  it  does  state  some  other  objections  were  made  by 
the  appellants,  which  were  overruled.  Upon  the  final  hearing  the 
appellant  also  presented  many  objections,  in  writing,  to  the  granting 
of  the  motion,  but  the  one  we  are  now  considering  was  not  made, 
although  the  fact  that  the  former  motion  had  been  denied  by 
another  Special  Term  was  brought  to  the  attention  of  the  court 
The  question  is,  after  all,  nothing  more  than  one  of  irregularity  in 
procedure,  and  the  court  is  governed  entirely  by  its  own  rule6 
whether  the  same  matter  shall  be  reheard  or  not. 

Upon  the  merits,  we  concur  with  the  Special  Term  in  setting 
aside  the  attachments,  as  the  proofs  upon  the  question  of  the  fraud 
of  the  defendants,  in  disposing  of  their  property,  is  substantially  the 
same  as  they  were  in  the  case  of  Ignatz  Thalheimer  against  these 
defendants,  where  we  sustained  an  order  of  the  Special  Term, 
made  by  the  same  learned  judge  who  granted  the  orders  now  before 
us,  setting  aside  an  attachment  granted  in  that  action. 
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On  the  hearing  of  this  appeal  the  original  record  was  handed  up 
with  the  printed  papers,  and  by  it  it  appears  that  the  point  is  not 
well  made,  that  the  motion  was  not  founded  upon  original  papers, 
except  as  to  the  objection  to  the  affidavit  of  Abe  Strauss,  which  the 
respondent  admits  is  only  a  copy  of  an  original  affidavit  which  had 
been  previously  used  on  a  similar  motion  in  a  case  where  the  said 
Ignatz  Thalheimer  was  the  plaintiff.  This  affidavit  was  incompe- 
tent, and  should  have  been  excluded  on  the  plaintiff's  objection. 
Bat  it  appears,  upon  reading  the  other  affidavits,  that  the  facts 
stated  in  this  paper  were  substantially  stated  by  the  other  witnesses, 
and  we  are  of  the  opinion  that  the  moving  party  fairly  made  out  a 
case  for  vacating  the  attachments,  independently  of  Strauss's  affi- 
davit, and  that  the  order  should  not  be  reversed  for  the  error  in 
permitting  the  copied  affidavit  to  be  read. 

Several  affidavits,  taken  in  the  State  of  Indiana,  were  read  by  the 
moving  parties,  over  the  appellant's  objection  that  they  were  not 
properly  certified  as  required  by  section  844  of  the  Code.  To  the 
original  papers  there  is  attached  a  certificate  by  the  proper  officer, 
in  full  compliance  with  section  844.  The  same  purports  to  be 
made  upon  the  27th  day  of  February,  1886,  one  day  after  the 
orders  were  entered  granting  the  motion.  The  original  certificates 
were  taken  from  the  files,  and  on  the  argument  of  this  appeal  were 
exhibited  to  the  court  for  its  inspection,  for  the  purpose  of  meeting 
the  objection,  and  at  that  time  the  appellant  made  no  claim  that 
the  certificates  had  been  improperly  made  part  of  the  record.  We 
may,  therefore,  properly  assume  that  they  were  so  attached  with 
the  consent  of  the  parties,  or  by  an  order  of  the  court.  We  have 
examined  each  of  the  other  points  made  upon  the  argument,  or  as 
found  in  the  appellant's  printed  brief,  and  we  fail  to  discover  any 
such  error  or  irregularity  as  should  lead  to  the  reversal  of  th^ 
judgments. 

The  orders  appealed  from  are  affirmed,  with  costs  and  disburse- 
ments in  one  of  the  cases. 

Haight  and  Bbadlet,  JJ.,  concurred ;  Smith,  P.  J.,  not  sitting. 

Order  in  each  case  affirmed,  with  ten  dollars  costs  and  disburse-' 
ments  in  one  case. 
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__      THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel. 

rjLM  JAMES  B.  PECK,  Respondent,  v.  FRANCIS  M.  CONLEY 
and  Others,  Trustees  of  the  First  Society  of  the  Methodist 
Episcopal  Church  of  the  Town  of  Cohocton,  Appellants. 

Jurisdiction  of  the  court  to  restrain  the  trustees  of  a  religion*  corporation  from  dizert- 
ing  its  property  from  the  church  or  denomination  to  which  the  corporation  is 
attached  —  1 875,  chap.  79,  and  1876,  chap.  176  —  when  the  trustees  wiU  be  compelled 
by  a  mandamus  to  open  the  meeting-house  to  a  minister  regularly  appointed  to  thai 
place. 

The  appellants  are  tho  trustees  of  the  First  Society  of  the  Methodist  Episcopal 
Church  of  the  town  of  Cohocton,  organized  in  1829  under  the  general  law 
of  1818,  In  the  year  1831  the  local  society  received  a  conveyance  of  a  parcel  of 
land,  upon  which  a  meeting-house  has  since  been  erected,  in  which  the  grantees 
were  mentioned  and  described  as  "  Paul  C.  Cook  (and  four  others),  trustees  of 
the  First  Methodist  Episcopal  Society  of  the  town  of  Cohocton,  and  their  suc- 
cessors in  office/'  but  which  contained  no  conditions  or  other  reference  to  any 
religious  organization.  By  the  custom,  regulations  and  discipline  of  the  Metho- 
dist Episcopal  Church,  the  bishop  presiding  at  an  annual  conference  possesses 
full  authority,  and  is  charged  with  the  duty,  to  make  the  appointment  of 
preachers  for  the  several  local  districts  within  his  conference. 

The  relator,  a  minister  of  the  gospel  in  good  standing  in  the  Methodist  Episcopal 
Church,  having  been  appointed  by  the  bishop  presiding  at  the  annual  confer- 
ence held  for  the  year  1885,  as  the  preacher  to  be  located  in  the  Cohocton 
district,  and  to  occupy  for  religious  purposes  the  meeting-house  owned  by  the 
corporation  of  which  the  appellants  are  the  trustees,  applied  to  them  to  be 
received  as  the  minister  of  the  society  and  to  be  allowed  to  open  and  use  the 
meeting-house  for  the  purpose  of  conducting  religious  exercises.  The  trustees 
having  refused  to  receive  the  relator  or  to  open  the  meeting-house,  he  applied 
for  and  obtained  a  mandamus  compelling  them  so  to  do. 

Held,  that  since  the  passage  of  chapter  79  of  1875,  and  chapter  176  of  1876,  the 
courts  have,  by  force  of  the  provisions  contained  in  the  said  acts,  jurisdiction 
to  supervise  the  action  of  the  trustees  of  religious  corporations  and  to  require 
them  to  use  and  manage  the  property  of  the  corporation  according  to  the  rules 
and  usages  of  the  church  or  denomination  to  which  the  corporation  belongs, 
and  to  restrain  them  by  appropriate  orders  and  decrees  in  actions  or  proceedings 
properly  instituted  for  that  purpose  by  interested  parties  from  diverting  the 
property  held  by  them  as  trustees,  or  from  using  the  revenues  which  come  into 
their  hands  except  for  the  support  and  maintenance  of  the  church  or  denom- 
ination to  which  they  are  attached. 

Isham  v.  FuUager  (14  Abb.  N.  C,  888);  First  Reformed  Presbyterian  Church  t. 
Botoden  (Id.,  856);  leham  v.  The  Trustees  of  the  First  Presbyterian  Church 
of  Dunkirk  (63  How.,  495),  followed. 


Digitized  by 


Google 


PEOPLE  bz  bbu  PECK  v.  CONLEY.  99 

Fifth  Departhent,  Octobjsb  Term,  1886. 

That  it  was  the  duty  of  the  trustees  to  receive  the  relator  as  minister,  and  to  open 
the  meeting-house  to  him  for  the  purpose  of  conducting  divine  worship  therein, 
in  conformity  to  the  tenets  and  discipline  of  the  religious  denomination  to 
which  he  and  the  corporation  was  attached. 

Tliat  in  refusing  to  open  the  meeting-house  the  trustees  violated  a  plain  duty,  and 
that  the  writ  of  mandamus  was  a  proper  remedy  to  put  the  relator  in  posses- 
sion of  the  pulpit  to  which  he  was  entitled. 

Appeal  from  an  order  of  the  Monroe  Special  Term,  granting 
a  peremptory  writ  of  mcmdamus  requiring  the  appellants  to  receive 
she  relator  as  the  minister  of  the  society  of  which  they  are  the 
trustees,  and  to  open  the  meeting-house,  of  which  they  have  charge, 
to  the  said  relator,  for  the  purposes  of  conducting  religious  exer- 
cises therein,  in  conformity  to  the  faith,  tenets  and  discipline  of 
the  Methodist  Episcopal  Church,  and  to  do  certain  other  things, 
specifically  mentioned,  of  less  importance,  and  referred  to  in  the 
opinion. 

T.  M.  Connelly,  for  the  appellants. 

Mc Master  <£  Parkhurst*  for  the  respondent. 

Barker,  J.: 

The  relator  is  a  minister  of  the  gospel,  in  good  standing,  of  the 
religious  denomination  and  organization  known  as  the  Methodist 
Episcopal  Church.  The  appellants  are  the  trustees  of  the  First  Society 
of  the  Methodist  Episcopal  Church  of  the  town  of  Cohocton,  organized 
in  the  year  1829,  under  the  general  law  of  1813  (chap.  60),  permitting 
the  creation  of  religious  corporations.  This  corporation  is  located 
within  the  territorial  limits  of  the  Genesee  Conference  of  the  said 
denomination,  over  which  Bishop  Hurst  presided  at  the  annual  confer- 
ence held  in  the  year  1885.  In  the  year  1831  the  local  society  received 
a  conveyance  of  a  parcel  of  land,  upon  which  a  meeting-house  has 
#  since  heen  erected,  and  the  grantees  therein  are  mentioned  and 
described  as  "  Paul  C.  Cook  and  four  others,  trustees  of  the  First 
Methodist  Episcopal  Society  of  the  town  of  Cohoclon,  and  their  suc- 
cessors in  office,-  of  the  second  part."  No  conditions  are  inserted  in 
this  conveyance  upon  which  the  title  vested  in  the  trustees  is  made 
to  depend ;  nor  is  any  reference  made  therein  as  to  the  religious 
organization  to  which  the  said  corporation  belongs,  other  than  is 
found  in  the  clause  describing  the  official  character  of  the  trustees. 
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By  the  custom,  regulations  and  discipline  of  the  Methodist  Episco- 
pal Church,  the  bishop  presiding  at  an  annual  conference  possesses 
full  authority,  and  is  charged  with  the  duty  to  make  the  appoint- 
ments of  preachers  for  the  several  local  districts  within  his  con- 
ference. At  the  conference  held  iu  1885,  Bishop  Hurst,  in  due 
form,  appointed  the  relator  as  the  preacher  to  be  located  in  the 
Cohocton  district,  and  to  occupy  for  religious  purposes  the  meet- 
ing-house owned  by  the  corporation  of  which  the  appellants  are  the 
trustees.  They  refuse  to  receive  the  relator  in  his  capacity  as 
preacher,  and  refuse  to  open  the  meeting-house,  that  he  may  con- 
duct religious  services  therein,  in  accordance  with  the  rights, 
ceremonies  and  discipline  of  the  Methodist  Episcopal  Church,  to 
which  the  local  society  and  corporators  were  attached.  The  trus- 
tees were  supported  in  their  action  in  this  respect  by  a  majority  of 
the  congregation  and  communicants  belonging  to  the  local  society. 
The  trustees  justify  their  action,  morally  and  as  members  of  the 
religious  society,  upon  the  ground  that  they  were  dissatisfied,  as  a 
body,  with  the  action  of  .the  conference  and  the  bishop  in  appointing 
the  relator  as  the  preacher  of  their  society,  and  specify  as  the  chief 
reason  of  their  opposition  that  the  relator  is  entirely  incompetent  to 
perform  the  duties  of  pastor,  and  without  talent  to  edify  or  instruct 
the  people. 

As  a  legal  justification,  and  for  the  purpose  of  defeating  the 
relator's  application,  they  claim  that  the  corporation  of  which  they 
are  the  trustees  is  a  civil  one,  independent  of  all  ecclesiastical  judi- 
catories, and  that  the  civil  courts  are  without  jurisdiction  to  guide 
or  control  their  action  in  the  management  of  the  temporalities  of 
the  church,  over  which  they  have  the  same  control  that  the  trus- 
tees or  directors  of  business  corporations  have  and  possess,  by  tlio 
general  laws  of  the  State.  In  this  contention  they  would  have  been 
supported  by  the  construction  which  the  courts  have  placed  upon 
the  general  act  of  1813,  prior  to  its  amendment  by  chapter  79  <.f 
the -Laws  of  1875  and  chapter  176  of  the  Laws  of  1876. 
(Robertson  v.  Bullion*,  11  N.  Y.,  243;  Petty  v.  Tooker,  21  id., 
267.) 

In  those  cases  it  was  held  that  the  members  of  tho  society  or 
corporation  form  the  corporate  body,  such  members  being  the  cor- 
poration, Hiid  the  trustee*  the  mere  officers  of  the  corporation ;  that 
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the  body  or  entity  thus  brought  into  existence  is  a  civil  corporation, 
with  such  functions  and  powers  as  the  statute  confers  upon  it  and 
its  officers,  and  that  in  no  sense  was  it  an  ecclesiastical  corporation ; 
that  it  was  wholly  independent,  in  its  existence  and  in  the  control 
and  management  of  its  affairs,  of  all  religious  judicatories ;  that  it 
is  a  creature  of  the  State,  and  subject  to  such  control  as  its  own 
laws  may  impose;  that  none  of  the  provisions  of  the  act  of  1813 
were  intended  to  disturb,  interfere  with  or  regulate  the  actions  and 
powers  of  the  numerous  voluntary  religious  organizations  existing 
in  this  State,  and  that  such  bodies  were  recognized  and  considered 
as  entirely  spiritual  associations,  distinct  and  separate  from  the 
body  politic. 

Since  those  decisions  were  made,  giving  a  construction  to  the 
original  act,  supplemental  provisions  have  been  enacted  which  pro- 
vide that  the  rectors,  wardens  and  vestrymen,  or  the  trustees, 
consistory  or  sessions  of  any  church,  congregation  or  religious 
society,  incorporated  under  any  of  the  laws  of  this  State,  shall 
administer  the  temporalities  thereof,  and  hold  and  apply  the  estate 
and  property  belonging  thereto,  and  the  revenues  of  the  same,  for 
the  benefit  of  such  corporation,  according  to  the  rules  and  usages 
of  the  church  or  denomination  to  which  said  corporation  shall 
belong;  and  it  shall  not  be  lawful  to  divert  the  estate,  property  or 
revenue  to  any  purpose  except  the  support  and  maintenance  of  any 
church  or  religious  or  benevolent  institution  or  object  connected 
with  the  church  or  denomination  to  which  such  corporation  shall 
belong.    (Laws  of  1876,  chap.  176,  §  1.) 

The  legislature  had  previously  enacted  (Laws  of  1875,  chap.  79) 
that  the  jurisdiction  of  courts  of  equity  was  extended  over  religious 
corporations,  so  far  as  it  may  be  necessary  to  enforce  the  provisions 
of  that  act,  which  provided  that  the  trustees  of  any  church,  congre- 
gation or  religious  society,  incorporated  under  section  3  of  the  act  of 
1813,  shall  administer  the  temporalities  thereof,  and  hold  and  apply 
the  estate  and  property  belonging  thereto,  and  the  revenues  of  the 
same,  for  the  benefit  of  such  corporation,  according  to  the  disci- 
pline, rules  and  usages  of  the  denomination  to  which  the  church 
members  of  the  corporation  belong;  nor  shall  it  be  lawful  for 
the  trustees  to  divert  such  estate,  property  or  revenues  to  any 
other  purpose,  except  towards  the  support  and  maintenance  of  any 
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religious,  benevolent  or  other  institution  connected  with  such 
church,  congregation  or  religions  society. 

This  court  has,  by  its  previous  decisions,  placed  a  construction 
upon  these  amendments  or  supplementary  provisions  to  the  original 
act,  and  held  that  the  courts,  by  force  of  their  provisions,  have 
jurisdiction  to  supervise  the  action  of  the  trustees  of  religious  cor- 
porations and  to  require  them  to  use  and  manage  the  property  of  the 
corporation  according  to  the  rules  and  usages  of  the  church  or 
denomination  to  which  the  corporation  belonged ;  and  when  they 
attempt  to  divert  the  property,  of  which  they  have  the  title  as 
trustees,  or  to  use  the  revenues  which  may  come  to  their  hands, 
except  for  the  support  and  maintenance  of  the  church  or  denomi- 
nation to  which  it  is  attached,  to  restrain  their  action  by  appropriate 
orders  and  decrees  in  actions  or  proceedings  properly  instituted  for 
that  purpose  by  interested  parties. 

In  Ishum  v.  Fullager  (14  Abb.  N.  C,  363),  it  was  held  at  Special 
Term  that  the  trustees  could  be  properly  restrained,  under  the 
amendatory  clauses,  from  opening  the  church  building  to  the  min- 
istration of  a  minister  who  had  been  deposed  from  his  office  by  the 
action  of  an  ecclesiastical  judicatory  to  which  he  and  the  society 
belonged.  This  case  was  affirmed  at  General  Term,  on  the  opinion 
of  the  justice  who  presided  at  the  Special  Term.  The  same  views 
were  again  expressed  by  this  court  in  the  case  of  The  First 
Reformed  Presbyterian  Church  v.  Bowden  (14  Abb.  N.  C,  356). 
The  same  questions  were  up  for  consideration  and  the  same  con- 
clusions reached  in  Ishamv.Ths  Trustees  of 'the  First  Presbyterian 
Church  of  Dunkirk  (63  How.,  495). 

In  the  examination  of  the  case  at  bar  we  have  re-examined  the 
questions  involved  in  the  discussion  and  are  confirmed  in  our 
views  as  previously  expressed,  and,  upon  the  authority  of  the  cases 
cited,  we  hold  that  it  was  the  duty  of  the  trustees  to  receive  the 
relator  as  the  minister  assigned  to  the  district  of  the  First  Methodist 
Episcopal  Church  of  Cohocton,  and  to  open  the  meeting-house  to 
him  for  the  purpose  of  conducting  divine  worship  therein  in  con- 
formity to  the  tenets  and  discipline  of  the  religious  denomination 
to  which  he  belongs  and  to  which  the  corporation  is  attached.  In 
refusing  to  open  the  meeting-house  the  trustees  violated  a  plain 
duty,  and  the  writ  of  mandamus  is  a  proper  remedy  to  put  the 
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relator  in  possession  of  the  pulpit  to  which  he  is  entitled.  (People 
v.  Stede,  2  Barb.,  397.) 

As  to  the  personal  property  described  in  the  writ,  the  trustees 
deny,  that  the  corporation  has  title  to  the  same,  and  state,  in  their 
affidavits,'  that  they  have  no  control  over  the  same,  naming  the 
persons  in  whose  possession  the  same  is.  The  relator  failed  to 
establish,  in  the  face  of  these  denials,  that  the  trustees  held  the 
property  for  the  use  of  the  resident  minister  and,  so  far  as  they 
are  required  to  deliver  the  same  to  the  custody  of  the  relator,  and 
for  his  use,  the  writ  should  be  amended  by  striking  out  that 
requirement. 

As  no  point  was  made  by  the  appellants  that  the  record  book 
mentioned  in  the  writ  was  not  intended  to  be  used  by  the  minister, 
for  the  purpose  of  keeping  the  records  of  the  church,  we  allow  the 
writ  to  stand  in  that  particular,  although  we  find  no  canon,  in  the 
book  of  discipline  handed  up  to  us,  giving  him  charge  of  the  records 
of  the  society  or  corporation. 

The  order  and  the  writ,  as  amended,  are  affirmed,  without  costs 
of  this  appeal  to  either  party. 

Smith,  P.  J.,  and  Bradley,  J.,  concurred ;  Haight,  J.,  not  sitting. 

Order  and  writ  modified  as  indicated  in  the  opinion,  and  as 
modified  affirmed,  without  costs  of  this  appeal  to  either  party. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond*  el£fNY,™j* 
ents,  v.  HENRY  PENHOLLOW,  Appellant.  ei72  NY«149 


Amendment  to  the  United  States  Constitution  requiring  the  accused  to  be  confronted 
with  the  witnesses  against  him  —  not  applicable  to  trials  in  State  courts  for  State 
offenses — construction  of  this  provision  in  the  bill  of  rights  of  the  State  of  New 
York — right  of  the  accused  to  testify  as  to  a  conversation  witfi  a  witness  who  has 
testified  as  to  a  confession  made  by  him  —  right  of  the  accused  to  cross-examine  a 
witness  in  order  to  show  bias  against  him. 

Upon  the  second  trial  of  the  def endaut  for  the  crime  of  extortion  the  people  were 
allowed,  against  the  defendant's  objection  and  exception,  to  read  in  evidence 
the  testimony  of  a  witness  who  had  been  produced  and  examined  on  the  former 
trial,  but  who  was  dead  at  the  time  of  the  second  trial. 
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Held,  that  an  objection  to  the  admission  of  the  evidence,  as  being  a  violation  of 
the  sixth  article  of  the  amendment  of  the  Constitution  of  the  United  States,, 
providing  that  in  all  criminal  prosecutions  the  accused  should  be  confronted 
with  the  witnesses  against  him,  was  not  well  taken,  as  the  right  secured  by  this 
clause  of  the  Constitution  is  limited  in  its  application  to  citizens  of  the  United 
States  on  trial  in  the  Federal  courts  charged  with  a  violation  of  the  Constitu- 
tion of  the  United  States  or  the  laws  of  congress. 

That  the  similar  provision  contained  in  the  bill  of  rights  of  the  State  of  New  York 
did  not  require  that  the  accused  should  in  all  cases  be  confronted  with  the  wit- 
nesses against  him  upon  a  pending  trial  of  the  indictment,  but  is  satisfied,  in  cases 
of  necessity,  if  the  accused  has  been  once  confronted  by  the  witness  against 
him,  in  any  stage  of  the  proceedings  upon  the  same  accusation,  and  has  had 
an  opportunity  of  a  cross-examination  by  himself  or  by  counsel  in  his  behalf. 

The  offense  consisted  in  extorting  from  one  Keubly  the  sum  of  five  dollars  to 
prevent  his  arrest  for  stealing  one  dollar  from  one  Sliker.  The  people  called 
as  a  witness  one  Kapple,  who  testified  to  the  confessions  of  the  prisoner  made 
to  him  at  a  time  and  place  mentioned  by  the  witness.  He  testified,  in  sub- 
stance, that  the  prisoner  admitted  to  him  some  of  the  facts  and  circumstances 
upon  which  the  people  relied  to  secure  a  conviction;  and  he  further  stated  that 
the  prisoner  said  that  his  purpose  in  exacting  the  five  dollars  from  the  prose- 
cutor was  to  secure  revenge,  and  as  the  opportunity  occurred  he  took  advantage 
of  it  and  redressed  a  wrong  which  the  prosecutor  had  done  him  on  a  former 
occasion.  The  prisoner,  having  been  called  as  a  witness  in  his  own  behalf,  was 
asked  by  his  counsel  to  state  the  conversation  whieh  he  had  with  Kapple.  An 
objection  by  the  people's  counsel,  interposed  without  any  reason  being  stated 
therefor,  was  sustained  by  the  court,  which  stated  to  the  prisoner  that  any 
conversation  which  he  had  with  Kapple  in  reference  to  the  payment  of  the 
money,  or  in  regard  to  the  motive  in  going  to  the  house  of  the  prosecutor,  was 
proper,  but  anything  further  was  not. 

Held,  that  the  limitation  thus  placed  on  the  right  of  the  prisoner  to  state  as  a 
witness  all  the  conversation  which  he  had  with  the  witness  Kapple  was  erro- 
neous, as  he  had  a  right  to  give  his  version  of  the  interview  and  all  the 
conversation  which  passed  between  the  parties  as  he  claimed  it  to  be. 

On  the  cross-examination  of  Kapple  he  stated  that  he  was  not  fond  of  the  defend- 
ant, and  that  he  did  not  speak  kindly  to  him.  He  was  asked:  "  Did  you  tell 
Penhollow  last  week  that  he  was  guilty  and  you  knew  it  ?  "  Upon  a  general 
objection  interposed  by  the  district  attorney  the  court  refused  to  allow  the 
witness  to  answer. 

Held,  error;  that  the  defendant  had  the  right  to  put  the  question  as  bearing  upon 
the  question  as  to  whether  the  witness  had  any  bias,  prejudice  or  hostility 
against  him. 

That  his  right  so  to  do  was  not  affected  by  the  fact  that  the  witness  had  already 
admitted  that  he  did  not  feel  kindly  to  the  defendant,  as  the  latter  had  the  right 
to  show  when,  where  and  the  peculiar  circumstances  under  which  the  wit- 
ness had  displayed  his  prejudice  and  bias,  so  that  the  jury  might  the  better 
determine  in  what  degree,  if  any,  the  witness'  credibility  had  been  impeached. 
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Appeal  from  a  judgment  of  the  Court  of  Sessions  of  Chautau- 
qua county,  entered  upon  a  verdict  convicting  the  appellant  of  the 
crime  of  extortion,  and  sentencing  him  to  the  Auburn  State  prison 
for  the  period  of  one  year  at  hard  labor. 

The  offense  consisted  in  extorting  from  one  .Reubly  the  sum  of 
five  dollars,  to  prevent  his  arrest  for  stealing  one  dollar  from  one 
Sliker. 

Record  &  Hooker,  for  the  appellant. 

-4.  B.  Ottoway,  district  attorney,  for  the  People. 

Barker,  J. : 

The  evidence  upon  which  the  appellant's  conviction  stands  is 
conflicting,  but  it  fairly  tends  to  establish  his  guilt.  As  the  judg- 
ment should  be  reversed  and  a  new  trial  granted  for  error  of  law 
appearing  in  the  record,  we  have  not  examined  the  evidence  with 
the  6ame  attention  we  would  have  done  if  the  question  of  the 
insufficiency  of  the  proof  to  establish  the  offense  charged  was  the 
only  question  presented  for  our  consideration.  A  previous  trial 
had  taken  place  on  this  indictment,  in  the  same  court,  which 
resnlted  in  a  disagreement  of  the  jury.  On  that  trial  the  People 
produced  and  examined  as  a  witness  Chloe  Reubly,  who  gave 
material  evidence  tending  to  prove  the  guilt  of  the  accused.  At 
the  time  of  this  trial  the  witness  was  dead,  and  the  People  offered 
to  read  in  evidence  her  testimony,  as  given  on  the  former  trial.  To 
the  reception  of  this  proof  the  defendant  objected,  on  the  ground 
that  it  was  incompetent  and  unconstitutional,  being  in  violation  of 
tlm  sixth  article  of  the  amendments  to  the  Constitution  of  the 
United  States,  which  provides  that  in  all  criminal  prosecutions  the 
accused  shall  be  confronted  with  the  witnesses  against  him.  This 
provision  has  no  application  to  criminal  trials  in  the  State  courts 
for  a  violation  of  State  laws.  This  right,  secured  to  the  accused,  is 
limited  in  its  application  to  citizens  of  the  United  States  on  trial  in 
the  Federal  courts,  charged  with  a  violation  of  the  Constitution  of 
the  United  States  or  of  the  laws  of  Congress.  This  clause  of  the 
Constitution,  relied  upon  by  the  accused  as  a  ground  of  his  objec- 
tion, has  been  frequently  and  deliberately  interpreted  by  the 
Federal  courts,  and  the  decisions  are  so  full,  emphatic  and  conclu- 
Hitn— Vol.  XLII  14 
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give  that  it  is  only  necessary  to  cite  the  cases  where  the  rule  as 
stated  may  be  found.  {Barron  v.  Mayor,  etc.,  of  the  City  of  Balti- 
more, 7  Peters,  247 ;  Withers  v.  Buckley,  20  How.  [TJ.  S.],  84 ; 
U.  S.  v.  Oruifahonk,  92  TJ.  S.,  542 ;  Walther  v.  Sauvvnet,  92  id., 
90 ;  People  v.  Williams,  35  Hnn,  516.) 

Our  own  State  Constitution  does  not  contain  any  provision 
securing  to  the  accused  the  right  and  privilege  of  being  confronted 
by  the  witnesses  against  him.  In  the  bill  of  rights  adopted  by 
the  legislature  there  is  a  provision  similar  to  the  one  embraced  in 
the  Constitution  of  the  United  States,  and  expressed  in  the  identical 
words,  to  wit :  "  In  all  criminal  prosecutions  the  accused  *  *  * 
has  a  right  to  be  confronted  by  the  witnesses  against  him."  The 
accused  was  confronted  by  the  witness  on  the  former  trial  and 
he  had  an  opportunity  of  making  a  cross-examination,  and  that 
satisfies  the  requirements  of  the  statutes.  The  rights  secured  to 
the  accused,  it  is  to  be  observed,  is  "  to  bo  confronted  with  the  wit- 
nesses against  him."  This  language  does  not  require  that  the 
accused  shall,  in  all  cases,  be  confronted  with  the  witnesses  against 
him  upon  a  pending  trial  of  the  indictment  The  courts  have 
held  that  the  statute  is  satisfied,  in  cases  of  necessity,  if  the  accused 
has  been  once  confronted  by  the  witness  against  him  in  any  stage 
of  the  proceedings  upon  the  same  accusation  and  has  had  an  oppor- 
tunity of  a  cross-examination,  by  himself  or  by  counsel,  in  his 
behalf.  (People  v.  Newman,  5  Hill,  295;  Crary  v.  Sprague,  12 
Wend.,  41;  People  v.  Williams,  35  Hun,  516;  Brown  v.  The 
Commonwealth,  73  Pa.,  321.) 

Mr.  Colby,  in  his  work  on  Constitutional  Limitations  ( [3d  ed.,] 
318),  in  commenting  on  constitutional  provisions  of  this  character, 
remarks :  "  If  the  witness  was  sworn  before  the  examining  magis- 
trate, or  before  a  coroner,  and  the  accused  had  an  opportunity  then 
to  cross-examine  him,  or  if  there  were  a  former  trial  on  which  he 
was  sworn,  it  seems  allowable  to  make  use  of  his  deposition,  or  of 
the  minutes  of  his  examination,  if  the  witness  has  since  deceased, 
or  is  insane  or  sick  and  unable  to  testify."  By  the  rule  thus  well 
established  it  was  clearly  competent  to  read  the  evidence  of  the 
deceased  witness,  as  given  on  the  former  trial,  notwithstanding 
the  protest  of  the  prisoner. 

The  people  called  as  a  witness  one  Kapple,  who  testified  as  to 
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the  confessions  of  the  prisoner  made  to  him  at  a  time  and  place 
mentioned  by  the  witness.  He  testified,  in  substance,  that  the 
prisoner  admitted  to  him  some  of  the  facts  and  circumstances 
upon  which  the  people  relied  to  secure  a  conviction,  and  he  further 
stated  that  the  prisoner  said  that  his  purpose  in  exacting  the  five 
dollars  from  the  prosecutor  was  to  secure  revenge,  and  as  the 
opportunity  occurred  he  took  advantage  of  it  and  redressed  a  wrong 
which  the  prosecutor  had  done  him  on  a  former  occasion.  The 
prisoner  was  called  as  a  witness  in  his  own  behalf,  and  gave  a 
detailed  statement  of  the  facts  and  circumstances  connected  with 
the  accusation  as  charged  in  the  indictment.  He  admitted  that  he 
had  met  Kapple  and  had  a  conversation  with  him  at  the  time  and 
place  mentioned  by  that  witness.  The  counsel  for  the  prisoner 
then  requested  him  to  state  the  conversation  he  had  with  Kapple. 
The  people's  counsel  interposed  an  objection,  without  stating  the 
reason  upon  which  it  was  made,  and  the  same  was  sustained  by 
the  court  and  the  defendant  took  an  exception.  It  may  be  under- 
stood from  the  case  that  the  court,  at  the  time  of  making  this 
ruling,  stated  to  the  prisoner  that  any  conversation  which  he  had 
with  Kapple  in  reference  to  the  payment  of  the  money  or  in  regard 
to  the  motive  in  going  to  the  house  of  the  prosecutor  was  proper, 
but  anything  further  was  not.  It  does  not  appear  from  the  record 
that  the  prisoner  related  any  part  of  the  conversation  he  had  with 
the  witness  Kapple.  We  think  it  very  clear  that  the  limitations 
thus  placed  on  the  right  of  the  prisoner  to  state,  as  a  witness,  all  the 
conversation  which  he  had  with  the  witness  Kapple  was  erroneous, 
as  he  had  a  right  to  give  his  version  of  the  interview  and  all  the 
conversation  which  passed  between  the  parties  as  he  claimed  it 
to  be. 

Kapple  testified  that  the  prisoner  stated  that  "  Mr.  Reubly  had 
swindled  him  on  some  oats  some  time,  and  he  declared  that  if  he  ever 
had  the  opportunity  he  would  have  revenge,  and  this  opportunity 
came  up  and  he  took  advantage  of  it  after  hearing  Mrs.  Edwards  state 
that  he  picked  up  a  dollar.  That  is  the  substance  of  the  con  versation." 
Under  the  ruling  of  the  court  the  prisoner  was  deprived  of  giving 
the  language  used  at  the  interview,  as  he  claimed  it  to  be,  and  from 
denying  that  he  had  declared  that  he  would  have  revenge  against 
the  prosecutor.    The  people,  by  Kapple's    evidence,   sought    to 
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prove  that  the  prisoner  had  the  motive  of  revenge  in  extorting 
from  the  prosecutor  the  sum  of  five  dollars. 

The  same  witness,  on  his  cross-examination,  was  interrogated  as 
to  the  state  of  his  feelings  against  the  prisoner,  and  he  stated  that 
he  was  not  "  fond"  of  the  defendant ;  that  he  "  did  not  speak  kindly 
to  him."  He  was  then  asked  this  question :  "  Did  you  tell  Pen- 
hollow  last  week  that  he  was  guilty,  and  you  knew  it?"  The 
district-attorney  interposed  a  general  objection  to  the  inquiry,  and 
it  was  sustained  by  the  court. 

We  think  the  exclusion  of  the  inquiry  was  error.  It  is  always 
a  material  question  on  the  trial  of  causes,  either  civil  or  criminal, 
to  ascertain  the  state  of  feeling  on  the  part  of  the  witness  toward 
one  or  both  of  the  parties,  and,  upon  cross-examination,  to  inquire 
whether  the  witness  has  any  bias,  prejudice  or  hostility  toward  the 
party  against  whom  he  is  called  to  testify,  as  bearing  on  his  credi- 
bility, 60  the  witness  may  be  asked  as  to  anything  that  may  in  the 
least  affect  his  credit.  If  the  matter  rejected  would  tend  to  depre- 
ciate the  credibility  of  the  witness,  it  is  the  right  of  the  party 
against  whom  he  is  called  to  produce  it,  and  does  not  rest  in  the 
discretion  of  the  court  whether  to  receive  or  exclude  it.  This 
proposition  is  elementary,  and  is  so  stated  by  text  writers,  and  the 
authorities  are  all  one  way  upon  the  subject.  (I  Greenl.,  §  450; 
People  v.  Cunningham,  1  Denio,  536;  Starfo  v.  The  People, 
5  id.,  108  ;  Breen  v.  The  People.  4  Park.  Cr.,  380 ;  Martin  v.  Fan* 
ham,  5  Foster  [25  N.  H-],  199 ;  Atwood  v.  Weltony  7  Conn.,  71 ; 
Pierce  v.  Gibson,  9  Vt.,  222.) 

There  is  no  rule  of  evidence  about  which  there  can  be  less  doubt. 
There  is  sometimes  a  difficulty  in  determining  whether  the  fact 
sought  to  be  proved  is  of  such  a  nature  and  character  that  the  jury 
might  act  upon  it  in  discrediting  the  witness.  But  whenever  it  has 
that  tendency,  though  in  the  least  degree,  its  reception  cannot  be 
rejected  without  error.  We  must  assume  that  the  witness,  if  he 
had  been  permitted  to  answer  the  question,  would  have  answered  it 
in  the  affirmative.  If  the  remark,  which  the  question  implies  the 
witness  made,  had  been  addressed  to  a  third  person,  a  friend  or 
neighbor  of  the  defendant,  no  one  would  doubt,  I  think,  but  that 
the  making  of  the  statement  would  indicate  a  bias  or  prejudice  on 
the  part  of  the  witness  toward  the  accused.    It  would  be  indicative 
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of  an  unfriendly  as  well  as  of  an  unkind  spirit.  It  is  insulting  in 
its  character,  and  if  friendship  before  existed,  such  a  statement 
well  might  and  would,  naturally,  terminate  friendly  feelings.  To 
say  of  an  accused  person,  who  asserts  his  innocence  before  trial, 
that  he  is  guilty  of  the  accusation  charged  upon  him,  if  followed 
up  by  a  remark  on  the  part  of  the  speaker  that  ho  knows  it  to 
be  true,  has  the  natural  tendency  to  injure  the  accused  and  to 
prejudice  his  case  in  the  minds  of  his  friends  and  neighbors  and 
with  the  public  generally,  and  to  deprive  him  of  such  proper 
assistance  and  sympathy  as  most  accused  persons  may  expect  from 
friends  and  acquaintances. 

In  support  of  the  ruling  the  learned  district  attorney  makes  the 
point  that,  as  the  witness  had  already  admitted  that  his  feelings 
toward  the  defendant  were  not  kind,  it  was  not  for  that  reason 
error  to  exclude  the  evidence  which  was  only  showing  how  such 
unkind  feelings  had  been  manifested.  The  defendant  had  the  right 
to  show  when,  where  and  the  peculiar  circumstances  under  which 
the  witness  had  displayed  his  prejudice  and  bias,  that  the  jury 
could  the  better  determine  in  what  degree,  if  any,  the  witness' 
credibility  had  been  impeached.  As  the  witness  gave  evidence  as 
to  the  defendant's  confessions,  a  class  of  evidence  always  received 
with  distrust,  and  in  this  case  capable  of  contradiction  only  by  the 
defendant  himself,  we  think  that  he  may  have  been  injured  by 
excluding  the  evidence. 

The  defendant  took  other  exceptions  during  the  trial  which 
would  require  a  close  examination,  except  for  the  fact  that  a  new 
trial  must  be  granted  for  the  reasons  stated. 

Judgment  reversed,  new  trial  granted,  and  the  proceedings 
remitted  to  the  Chautauqua  County  Court  of  Sessions,  with  direc- 
tions to  proceed. 

Smith,  P.  J.,  Haight  and  Bradley,  J  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  and  for  that 
purpose  the  proceedings  are  remitted  to  the  Court  of  Sessions  of 
Chautauqua  county. 
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i"  «»  EMILY  J.  SMITH,  Respondent,  v.  JEREMIAH  B.  ROGERS, 

48    110  A 

i5aP58l  Appellant. 

Eaoecutory  contract  for  the  tale  of  land — when  it  it  terminated  by  a  conveyance  of  the 
fee  of  the  land,  to  a  stranger,  by  the  vendor. 

This  action  was  brought  by  the  plaintiff  to  recover  money  paid  by  her  to  the 
defendant  under  an  executory  contract  for  the  purchase  of  land  owned  by  him> 
upon  the  ground  that  after  she  had  made  several  payments,  and  at  a  time  when 
she  was  not  in  default,  the  defendant  had  sold  and  conveyed  the  premises  to 
one  Hill,  who  had  knowledge  of  the  existence  of  the  contract  of  sale. 

Held,  that  the  defendant  by  conveying  the  fee  of  the  land  to  Hill  terminated  the 
contract,  and  that  as  the  plaintiff  had  up  to  that  time,  in  all  respects,  per* 
formed  the  agreement  on  her  part,  she  was  at  liberty  to  bring  this  action  to 
recover  the  money  so  paid. 

That  it  was  not  necessary  that  she  should  offer  to  pay  the  balance  of  the  purchase- 
money  and  demand  a  deed  of  the  premises,  as  the  defendant  had  put  it  out  of 
his  power  to  perform  the  contract  on  his  part. 

That  she  was  not  prevented  from  bringing  this  action  by  the  fact  that  Hill  knew 
of  the  contract  at  the  time  he  took  the  deed,  and  that  the  plaintiff  might  have 
enforced  a  specific  performance  of  the  contract  against  him. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  in 
Cayuga  county  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  the  purchaae-money  paid  by  the 
plaintiff  as  vendee  to  the  defendant  as  vendor,  on  an  executory  contract 
for  the  sale  of  real  estate.  The  vendor  was  the  owner  in  fee  of  the 
premises  at  the  time  the  contract  of  sale  was  executed  and  delivered. 

The  vendee  paid  part  of  the  purchase-price,  as  stipulated  in  the 
agreement,  and  after  making  several  payments  and  not  being  in 
default  on  her  part,  the  vendor  sold  and  deeded  the  premises  to  one 
Hill,  who  was  advised  of  the  existence  of  the  contract  of  sale. 
The  plaintiff  recovered  on  the  trial  before  a  referee  the  amount  of 
the  moneys  she  had  paid  to  the  vendor,  up  to  the  time  the  latter 
deeded  the  premises  to  Hill. 

Cheater  db  Elliott,  for  the  appellant. 

A.  L.  Johnson,  for  the  respondent. 

Barker,  J. : 

I  am  of  the  opinion  that  the  judgment  entered  upon  the  report 
of  the  learned  referee  should  be  affirmed,  upon  the  ground  that  the 
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defendant  repudiated  the  agreement  on  his  part  by  selling  and  con- 
veying the  premises  to  Hill  on  the  29th  day  of  December,  1884. 
At  that  time  the  plaintiff  was  not  in  default.  The  contract  con- 
tained a  provision  expressed  in  these  words :  "  And  in  case  default 
is  made,  as  aforesaid,  then,  and  in  that  case,  the  vendee  releases  and 
discharges  the  vendor  from  all  liability  by  reason  of  any  pay- 
ment made  prior  to  such  default." 

The  first  qnestion  presented  is,  whether  the  vendor  had  been 
released  from  his  covenant  at  the  time  he  conveyed  the  premises  to 
Hill,  by  reason  of  any  default  on  the  part  of  the  vendee  to  make 
the  payments  of  principal  and  interest  in  the  sums  and  at  the  times 
stipulated  in  the  agreement.  By  the  terms  of  the  contract,  interest 
upon  the  unpaid  principal  was 'to  be  paid  semi-annually,  on  the 
thirteenth  of  March  and  the  thirteenth  of  September,  and  of  the 
principal  sum  ten  dollars  was  to  be  paid  each  month  from  and 
after  the  3d  of  July,  1883.  The  contract  also  contains  the  further 
provision,  that  unless  all  payments  are  made  at  the  time  of  making 
the  semi-annual  indorsement,  as  provided  for  in  the  contract,  then 
the  vendee  agreed  to  surrender  up  all  claims  and  possession  of  said 
premises,  and  waives  all  notice  to  quit  the  same,  and  agreed  to 
quietly  and  peaceably  remove  therefrom,  on  verbal  notice  so  to  do, 
and  the  contract  should  then  become  null  and  void. 

The  referee  found  that  the  vendee  paid  the  interest  due  on  the 
principal  sum  up  to  and  including  the  13th  day  of  March,  1884. 
And  he  also  finds  that  she  paid  other  sums  of  money,  giving  the 
dates  and  amounts,  which  were  received  by  the  defendant  upon 
the  contract.  He  has  not  found,  specifically,  that  the  vendee  had, 
up  to  the  time  of  making  the  conveyance  to  Hill,  made  all  the  pay- 
ments which  had  fallen  due  prior  to  that,  but  the  evidence  would 
fairly  justify  a  finding  that  she  had  done  so.  If  all  the  payments 
of  money  that  were  in  fact  made  by  the  vendee  to  the  vendor, 
were  applied  upon  the  contract,  then  she  was  ahead  in  her  payments 
at  that  time. 

For  the  purpose  of  sustaining  the  judgment  we  are  to  assume 
that  the  referee  did  find  that  all  these  payments  were  made  upon 
the  contract ;  and  that  no  part  of  the  same  were  left  unapplied  so 
that  the  vendor  was  at  liberty  to  apply  the  same  upon  the  items 
which  he  claimed  were  extra  work  and  constituted  an  independent 
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item  of  indebtedness.  As  I  figured  the  amount  due  on  the  29th 
day  of  December,  1884,  the  principal  and  interest  could  not  exceed 
$293.  There  were  seventeen  monthly  installments  due  up  to  that 
time,  and  in  all  amounting  to  $170.  Call  the  interest  $123,  which 
was  something  above  the  amount  due  on  an  accurate  computation, 
the  gross  sum  paid  by  the  vendee  up  to  that  time  was  $388. 

As  the  plaintiff  was  not  in  default  at  the  time  the  vendor 
conveyed  the  premises  to  Hill,  we  are  now  to  inquire  whether,  upon 
the  other  facts  appearing  in  the  case,  she  was  entitled  to  recover 
the  money  \jhich  she  had  advanced  upon  the  contract.  The  vendee's 
position  is  this :  That  the  act  of  the  defendant,  in  conveying  the 
premises  to  Hill  when  she  was  not  in  default,  amounted  to  a  rescission 
of  the  contract  on  his  part,  and  that  she  had  a  right  of  action  for 
the  purpose  of  recovering  back  the  purchase-money  which  she  had 
paid  in  upon  the  agreement,  and  that,  under  the  circumstances  pre- 
sented by  the  case,  it  was  not  necessary  for  her  to  offer  to  perform 
the  contract  on  her  part,  or  to  require  performance  by  the  vendor, 
bnt  that  she  could,  immediately  upon  the  execution  and  delivery  of 
the  deed,  treat  the  coutract  as  at  an  end. 

The  principal  covenant  on  the  part  of  the  vendor  was  to  sell 
and  convey  to  the  vendee,  by  a  good  and  sufficient  deed  of  convey- 
ance, free  and  clear  from  all  incumbrance,  the  premises  mentioned, 
for  the  sum  of  $±00,  the  deed  to  be  delivered  to  the  vendee  when 
she  had  paid  one-half  of  the  purchase-money  and  concurrently 
therewith.  The  latter  agreed  to  give  her  bond  for  the  payment  of 
the  balance  of  the  purchase-money,  secured  by  a  mortgage  on  the 
premises  conditioned  to  pay  such  balance  in  annnal  payments  of 
$100,  together  with  interest.  There  was  an  agreement  on  the 
part  of  the  vendor  to  erect  upon  the  lot  a  house,  at  a  cost  not 
exceeding  $800,  which  was  to  be  regarded  as  a  part  of  the  purchase- 
money,  thus  increasing  the  consideration  money  to  the  sum  of  $1,200. 

In  every  executory  contract  for  the  sale  of  lands  there  is  an 
implied  warranty  on  the  part  of  the  vendor  that  he  has  a  good 
title  to  the  premises  which  he  assumes  to  sell,  unless  such  warranty 
is  expressly  excluded  by  the  terms  of  the  contract,  and  such  implied 
warranty  exists  so  long  as  the  contract  remains  unexecuted. 
(Burwdl  v.  Jackson,  5  Seld.,  535.)  In  that  case  the  court,  in  its 
opinion,  remarked :  "  In  respect  to  such  agreements,  the  principles 
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upon  which  the  doctrine  of  implied  warranty  rests,  are  still  applied 
as  well  in  England  as  in  this  country,  with  all  their  force.  It 
has  been  repeatedly  held  in  England  that  a  purchaser  is  never 
bound  to  accept  a  defective  title,  unless  he  expressly  stipulates  to 
take  such  title  knowing  its  defects ;  and  these  decisions  have  been 
made  without  any  regard  to  the  particular  language  of  the  agreement 
to  purchase.  They  rest  upon  the  principle  of  implied  warranty  of 
title,  and  can  have  no  other  basis."  (Citing  Purvis  v.  Rayer, 
9  Price,  488 ;  Souter  v.  Drake*  5  Barn.  <fc  Adol.,  992.)  In  the 
latter  case  Chief  Justice  Den  man  said :  "  For  the  reason  above 
given,  we  come  to  the  conclusion  that,  unless  there  be  a  stipulation  to 
the  contrary,  there  is,  in  every  contract  for  the  sale  of  a  lease,  an 
implied  undertaking  to  make  out  the  lessor's  title  to  demise,  as  well 
as  that  of  the  vendor  to  the  lease  itself,  which  implied  undertaking 
is  available  at  law  as  well  as  in  equity." 

In  this  case  the  vendor's  covenant  was  affirmative  and  positive,  and 
in  terms  agreed  to  sell  and  convey  the  premises  by  a  good  and 
sufficient  deed  of  conveyance,  free  and  clear  from  all  incumbrances. 
Under  this  covenant  there  can  be  no  doubt  but  what  the  law 
implies  a  warranty  on  the  part  of  the  vendor  that  he  possessed,  at 
the  time  of  making  the  same,  a  good  and  perfect  title,  and  that  he 
would  convey  the  same  to  the  vendee,  upon  the  observance  by  her 
of  the  covenant  on  her  part. 

The  legal  proposition  laid  down  in  Burwell  v.  Jackson  (aupra\ 
arose  upon  this  state  of  facts :  The  vendors  agreed  to  execute,  or 
caused  to  be  made  and  executed,  to  the  vendee,  on  a  day  named,  by 
a  good  and  sufficient  deed  of  conveyance,  the  lands  mentioned  in 
the  agreement.  The  vendee  was  to  pay  a  part  of  the  purchase- 
money  upon  a  particular  day,  when  the  deed  was  to  be  delivered. 
Prior  to  that  time  he  had  given  his  note  to  the  vendors  for  a  part 
of  the  purchase-money.  At  the  time  that  the  contract  of  sale  was 
made,  the  premises  were  incumbered  by  a  mortgage,  which  was 
afterwards  foreclosed,  and  the  title  became  vested  in  a  stranger.  In 
an  action  upon  the  note  it  was  held  that  the  sale  and  conveyance  in 
the  foreclosure  proceedings  put  it  out  of  the  power  of  the  vendors 
to  convey  any  title  to  the  purchaser,  and  authorized  the  vendee  to 
treat  the  contract  as  rescinded ;  that  as  the  title  of  the  vendor  was 
lost  to  him,  the  vendee  was  not  bound  to  offer  to  perform  on  his 
Hux— Vojl  XLII        15 
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part,  or  to  require  a  performance  from  his  vendor,  but  might  at 
once  treat  the  contract  as  at  an  end ;  and  the  court  further  said 
that  the  vendee  had  an  immediate  cause  as  against  the  vendors  to 
recover  back  the  money  paid. 

Laos/ence  v.  Taylor  (5  Hill,  107)  is  also  in  point,  which  was  an 
action  by  the  vendee  to  recover  back  the  purchase-money  paid  upon 
an  executory  contract  for  the  sale  of  lands,  wherein  the  vendor 
agreed  to  convey  the  premises  by  a  deed  containing  a  covenant  of 
warranty.  The  vendee  was  allowed  to  recover  the  moneys  paid  in 
on  the  contract,  on  proving  that  the  vendor  had  no  title  to  a  part 
of  the  lands,  the  court  holding  that  it  was  sufficient  to  prove  that 
there  was  no  title  or  a  defective  one  in  the  seller.  The  recent  case  of 
James  v.  Burchell  (82  N.  Y.,  108)  affirms  the  general  proposi- 
tions of  law  which  have  been  stated.  In  that  case  the  vendor 
agreed  to  sell  and  convey,  or  caused  to  be  conveyed,  the  premises 
described  in  the  executory  agreement,  and  for  the  sum  of  $44,000, 
and  on  the  performance  by  the  vendee  of  covenants  on  his  part  to 
deliver  a  deed  containing  a  covenant  of  warranty  and  that  the 
premises  were  free  and  clear  from  all  incumbrances.  At  the  time 
the  contract  was  entered  into  the  vendor  was  the  owner  of  the 
premises  in  fee,  and  on  the  same  day  he  conveyed  tLe  land  to  a 
third  party.  The  vendee  failed  to  perform  any  part  of  his  agree- 
ment, and  the  action  was  brought  against  him  upon  the  contract  to 
recover  damages  for  its  non-performance,  and  it  was  held  that  the 
vendor,  by  such  conveyance,  violated  the  contract,  and  the  defend- 
ant was  thereby  released  from  any  liability  under  it  (See,  also, 
Judaon  v.  Wass,  11  Johns.,  525;  Biggins  v.  The  D.  Z.  andW.  R. 
Co.,  60  K  Y.,  553 ;  Eddy  v.  Davis,  23  Week.  Digest,  468 ;  BvMrich 
v.  Holden,  8  Oush.,  233.) 

There  is  a  class  of  cases  which  hold  that  where  the  vendee  is  in 
default,  and  has  failed  to  perform  the  contract  according  to  its 
terms,  the  vendor  may  sell  the  premises  and  the  vendee  cannot 
recover  back  the  purchase-money,  but  they  have  no  application  to 
the  case  in  hand,  for  the  reason  that  the  plaintiff  was  not  in  default 
at  the  time  the  defendant  conveyed  the  premises  to  Hill.  {Battle  v. 
The  Rochester  City  Bank,  5  Barb.,  414;  Retchum  v.  Everston, 
13  Johns.,  359 ;  Green  v.  Green,  9  Cow.,  46.)] 

These  cases  are  placed  upon  the  ground  that  the  vendee  had 
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refused  to  proceed  to  the  ultimate  conclusion  of  his  agreement,  and 
the  vendor  being  ready  and  willing  to  perform  and  fulfill  all  his 
stipulations  according  to  the  contract,  the  latter  was  under  no  obli- 
gations, legal  or  equitable,  to  return  the  money  which  he  had  received 
under  the  contract  of  sale. 

It  was  not  necessary  for  the  plaintiff  to  offer  to  pay  the  balance 
of  the  purchase-money  and  to  demand  a  deed  of  the  premises,  for 
the  reason  that  the  latter,  by  conveying  the  premises  to  another, 
had  put  it  out  of  his  power  to  perform  the  agreement  on  his  part. 
{BuUrick  v.  Holden,  8  Gushing,  233 ;  Newoomb  v.  Brackett,  16 
Mass.,  161.)  Nor  does  the  fact  that  Hill  knew  of  the  contract 
between  these  parties,  at  the  time  he  took  a  deed,  change  the  rule, 
although  the  plaintiff  might  have  enforced  a  specific  performance 
of  the  contract  against  him  and  compelled  a  conveyance.  {James 
T.BuroheU,  82  N.  Y.,  113.) 

The  position  of  the  defendant  that  the  plaintiff  cannot  recover  in 
this  action  for  the  reason  that  she  remains  in  possession  of  the 
premises,  does  not  seem  to  be  well  taken  upon  the  evidence  and 
facts  and  circumstances  of  the  case.  At  the  time  of  the  conveyances 
to  Hill  the  plaintiff  was  in  possession  of  the  premises  through  and 
by  her  tenant,  but  the  evidence  tends  to  show,  and  would  justify  a 
conclusion,  that  the  tenant  had  attorned  to  Hill ;  when  this  action  was 
commenced,  he  claiming  the  right  to  receive,  and  did  receive,  the 
rents  which  fell  due  after  he  received  the  deed.  Hill  testified,  and 
the  defendant  did  not  seek  to  contradict  his  testimony,  that  he  had 
received  the  rents  from  the  tenant,  and  that  he  had  possession  of 
the  property  since  the  date  of  his  deed.  In  support  of  the  judg- 
ment we  are  to  assume  that  the  referee  found  that  the  plaintiff  had 
ceased  to  have  any  control  over  the  premises,  and  that  the  tenant 
had  attorned  to  Hill  who  had  acquired  possession  of  the  property. 

It  is  unnecessary  to  refer  to  a  class  of  cases  where  the  vendor,  by 
the  terms  of  his  agreement,  agreed  to  acquire  in  the  future  the  title 
to  lands  and  to  convey  them  on  a  particular  day  to  the  vendee,  as  the 
principle  involved  in  such  cases  is  not  applicable  to  the  question 
involved  in  this  controversy.  Under  such  an  agreement  the  vendeo 
necessarily  relies  upon  the  personal  covenants  of  the  vendor,  and 
the  nature  of  the  agreement  excludes  the  idea  that  the  vendor  had 
a  present  title  to  the  property  which  is  made  the  subject  of  the  sale. 
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I  think  the  judgment  should  be  affirmed  upon  the  ground  that  the 
defendant,  by  conveying  the  fee  of  the  land  to  Hill,  terminated 
the  agreement,  and  as  the  plaintiff  had  up  to  that  time  in  all  respects 
performed  the  agreement  on  her  part  she  was  at  liberty  to  regard 
the  contract  as  at  an  end,  and  in  law  and  equity  she  was  entitled  to 
repayment  of  the  moneys  which  she  had  advanced  on  the  agreement. 

Judgment  should  be  affirmed,  with  costs. 

Haight,  J.,  concurred ;  Smith,  P.  J.,  and  Bradley,  J.,  not  sitting. 
Judgment  affirmed. 


JAMES   SILVEY,   Platntiff,  v.  WILLIAM   W.   LINDSAY 
and  Others,  Defendants. 

Residence  —  when  acquired  by  an  inmate  of  the  Soldiers  and  Sailors*  Home  at  Bath, 

In  1880  the  plaintiff,  a  discharged  soldier,  who  was  then  a  resident  of  the  city 
of  New  York,  was  admitted  as  an  inmate  into  the  institution  known  as  the 
"  New  York  State  Soldiers  and  Sailors'  Home,"  located  in  the  town  of  Bath. 
He  was  not  a  pensioner  under  the  laws  of  the  United  States,  and  was  supported 
at  the  home  wholly  at  public  expense.  In  becoming  an  inmate  of  the  institu- 
tion he  intended  to  change  his  residence  from  the  city  of  New  York  to  the  town 
of  Bath,  and  to  make  his  residence  in  said  institution  so  long  as  he  should  be 
permitted  to  remain  there  as  an  inmate. 

Held,  that  he  acquired  a  residence  in  the  town  of  Bath  which  authorized  him  to 
vote  at  an  annual  town  meeting  held  in  that  town. 

Quare,  as  to  whether  the  Soldiers  and  Sailors'  Home  was  an  "asylum"  within 
the  meaning  of  that  term,  as  used  in  section  8  of  article  2  of  the  Constitution, 
which  declares  that  "  for  the  purpose  of  voting  no  person  shall  be  deemed  to 
have  gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence  *  *  * 
while  a  student  of  any  seminary  of  learning,  nor  while  kept  at  any  alms-house 
or  other  asylum  at  public  expense." 

Case  submitted  under  an  agreed  state  of  facts,  under  section 
1279  of  the  Code. 

In  1886,  the  plaintiff  was  an  inmate  of  the  "New  York  State 
Soldiers  and  Sailors'  Home,"  located  in  the  town  of  Bath,  in  the 
county  of  Steuben,  organized  and  maintained  under  the  provisions 
of  chapter  48  of  the  Laws  of  1878.  The  defendants  were  justices 
of  the  peace  of  said  town  and  presided  at  the  annual  town  meeting 
held  for  that  year.     The  plaintiff,  claiming  to  be  a  resident  of  the 
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town,  offered  his  vote  to  the  town  officers,  which  was  rejected  by 
the  defendants,  upon  the  sole  ground  that  lie  was  not  a  resident 
of  the  town.  The  case  states  that  the  defendants  willfully  and 
maliciously  refused  to  receive  the  plaintiff's  vote,  witli  full  knowl- 
edge of  all  the  facts  set  forth  in  the  case  bearing  upon  the  plaintiff's 
right  to  vote.  It  was  stipulated  that  if  it  should  be  held  by  the 
court  that  the  plaintiff  was  a  qualified  voter  at  that  election  then 
the  plaintiff's  damages  were  fifty  dollars,  for  which  sum  he  was 
entitled  to  judgment. 

Miller  &  Nichols,  for  the  plaintiff. 
/.  F.  Parkhurst,  for  the  defendants. 

Barker,  J. : 

The  legal  question  submitted  for  our  determination  is  stated  in 
the  case  as  follows :  Did  James  Silvey  gain  a  residence  in  the  town 
of  Bath,  so  as  to  entitle  him  to  vote  at  a  town  meeting,  by  reason 
of  his  presence  as  an  inmate  of  said  institution  i 

The  admitted  facts  upon  which  the  plaintiff  based  his  right  to 
vote  as  a  qualified  elector  of  the  town  of  Bath,  are  that  he  was  a 
soldier  in  the  service  of  the  United  States  during  the  late  rebellion 
and  was  entitled  to  admission  as  an  inmate  into  the  institution 
known  as  the  "New  York  State  Soldiers  and  Sailors'  Home," 
located  in  the  town  of  Bath,  as  provided  in  chapter  48  of  the  Laws 
of  1878,  and  the  rules  and  regulations  adopted  by  the  board  of 
trustees  having  the  control  of  the  said  institution.  At  the  time  he 
became  an  inmate  of  the  home,  in  the  year  1S80,  he  was  a  resident 
of  the  city  of  New  York,  where  he  was  a  qualified  elector.  Since 
he  became  an  inmate  of  the  asylum  he  has  resided  therein  con- 
tinuously, and  during  all  that  time  voted  at  every  State  election  and 
town  meeting  held  in  the  town  of  Bath  up  to  the  time  his  vote  was 
rejected  by  the  defendants.  It  does  not  appear  from  the  case  that 
the  plaintiff  was  ever  married,  or  that  he  was  at  any  time  a  house- 
holder, or  engaged  or  interested  in  any  business.  He  was  not  a 
pensioner  under  the  laws  of  the  United  States,  and  was  supported 
at  the  home  wholly  at  public  expense.  As  to  his  intention  to 
change  his  place  of  residence  from  the  city  of  New  York  to  the 
town  of  Bath,  the  fact  is  stated  in  the  case  in  these  words :  "  In 
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becoming  an  inmate  of  said  institution,  said  Silvey  intended  to 
change  his  residence  from  the  city  of  New  York  to  the  fifth  election 
district  of  the  town  of  Bath,  and  to  make  his  residence  in  said 
institution  so  long  as  he  should  be  permitted  to  remain  there  as 
such  inmate."  At  the  polls,  and  upon  oath,  he  stated  to  the  defend- 
ants, as  follows :  a  I  reside  in  the  town  of  Bath,  for  the  reason  that 
I  was  admitted  an  inmate  of  the  New  York  Soldiers  and  Sailors' 
Home,  in  this  town,  by  the  authorities  thereof,  in  the  year  1830, 
and  liave  remained  such  inmate  from  that  time  to  the  present, 
with  the  intention,  at  all  times,  of  making  my  residence  in  said 
institution,  so  long  as  I  shall  be  permitted  to  remain  such  inmate. 
At  the  time  of  my  admission  to  said  institution  I  was  an  honorably 
discharged  soldier  of  the  United  States,  and  a  resident  and  voter  of 
the  city  of  New  York.  I  therefore  answer  that  I  am  a  resident 
of  the  town  of  Bath.  Inbecoming  an  inmate  of  said  institution,  I 
intended  to  change  my  residence  from  the  city  of  New  York  to  the 
fifth  election  district  of  the  town  of  Bath."  It  was  stipulated  that 
every  statement  of  fact  made  by  the  plaintiff,  as  contained  in  his 
evidence,  was  true. 

It  thus  appears  that  the  plaintiff,  on  entering  the  institution, 
Abandoned  his  residence  in  the  city  of  New  York,  and  intended  to 
make  the  town  of  Bath  his  future  residence,  permanently  or  for  an 
indefinite  period  of  time.  He  thus  became  a  resident  of  the  latter 
place,  and  a  qualified  elector  therein,  unless  by  reason  of  some 
positive  law,  constitutional  or  statutory,  he  was  disqualified  from 
becoming  a  resident  of  that  town,  by  reason  of  being  an  inmate  in 
that  institution,  maintained  at  public  expense.  He  voluntarily,  for 
the  purpose  of  securing  to  himself  more  of  the  comforts  of  life, 
accepted  the  benefactions  gratuitously  offered  by  the  State  to  dis- 
charged soldiers  in  need  of  a  home,  in  consequence  of  physical 
disability  or  other  cause.  Thereafter  that  institution  was  his  house, 
his  home,  his  fireside,  his  bed,  his  board.  He  had  no  family  with 
which  to  reside  or  support,  and  had  no  business  relations  elsewhere. 
Nothing  remained  with  which  he  was  connected  in  the  least  degree 
in  the  city  of  New  York  indicating  that  he  remained  a  resident 
there. 

The  qualification  of  voters  at  all  general  elections  held  in  the 
State  are  defined  by  the  Constitution,  as  followB :   "  Every  male 
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citizen  of  the  age  of  twenty-one  years,  who  shall  have  been  a  citizen 
for  ten  days  and  an  inhabitant  of  this  State  one  year  next  preceding 
an  election,  and  for  the  last  four  months  a  resident  of  the  county, 
and  for  the  last  thirty  days  a  resident  of  the  election  district  in 
which  he  may  offer  his  vote,  shall  be  entitled  to  vote  at  such  elec- 
tion in  the  election  district  of  which  he  shall  at  the  time  be  a 
resident,  and  not  elsewhere."  (Article  2,  §  1.)  To  become  a  legal 
voter  at  the  town  meeting,  the  same  qualifications  are  required,  and 
none  other.     (R.  S.  [7th  ed.],  808,  §  1.) 

The  only  restraint  or  regulation  placed  upon  a  citizen  in  changing 
his  place  of  residence -from  one  place  to  another,  within  the  State, 
is  contained  in  article  2,  section  3  of  the  Constitution,  which  declares : 
"  For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States ;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas ;  nor  while  a  student  of  any 
seminary  of  learning ;  nor  while  kept  at  any  alms-house,  or  other 
asylum,  at  public  expense;  nor  while  confined  in  any  public 
prison." 

The  defendants  contend  that  while  the  plaintiff  was  an  inmate  of 
the  Soldiers  and  Sailors'  Home,  and  supported  at  public  expense,  he 
was  prohibited  from  acquiring  and  could  not  gain  a  residence  in  the 
town  of  Bath.  It  may  be  concjded,  in  disposing  of  this  case,  that 
this  institution  is  an  asylum  of  the  class  and  character  of  those 
referred  to  in  this  paragraph  of  the  Constitution.  But  we  do  not 
hold  that  it  is,  and  many  reasons  maybe  given  why  it  should  not  be 
so  considered. 

A  student  in  college,  a  soldier  in  the  United  States  service  and  a 
voluntary  inmate  of  a  charitable  institution,  the  recipient  of  a 
public  gratuity,  may  change  his  place  of  residence  like  any  other 
citizen,  by  doing  those  things  which  the  laws  requires  of  all  persons 
who  intend  to  change  their  residence  from  one  place  to  another 
within  the  State.  The  clause  of  the  Constitution  quoted  contains  no 
prohibitory  provisions. 

It  simply  declares  that  for  the  purpose  of  voting  no  person  shall 
be  deemed  to  have  gained  a  residence  by  reason  of  his  presence  in 
a  particular  place,  while  a  student  of  any  seminary  of  learning  or  in 
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the  other  cases  mentioned  therein.  But  a  person  who  is  a  student 
in  a  college  may  change  his  residence  from  place  to  place  while  in 
attendance  upon  the  college  just  the  same  as  any  other  citizen. 
These  views  have  been  maintained  and  expressed  by  the  law  depart- 
ment of  the  State  relative  to  the  status  of  the  inmates  of  this 
institution  and  their  qualifications  as  voters  in  the  town  of  Bath. 

The  defendants  also  contend  that  as  the  plaintiff  only  intended  to 
reside  in  the  town  of  Bath  so  long  as  he  should  remain  an  inmate 
in  the  soldier's  home,  he  could  not  gain  a  residence  by  the  rules  of 
the  common  law.  As  he  intended  to  abandon  his  former  place  of 
residence  he  could  acquire  one  in  the  town  of  Bath  if  his  purpose 
was  to  remain  there  for  a  period  of  time,  although  indefinite  as  to  its 
duration.  He  was  a  citizen  of  the  State,  under  no  disqualifications 
prohibiting  him  from  becoming  a  resident  of  any  place  which  he 
might  determine  upon.  It  was  not  necessary  that  he  should  have 
had  the  fixed  purpose  of  residing  permanently  in  the  town  of  Bath. 
A  citizen  of  the  State  must,  of  necessity,  have  at  all  times  a  place 
of  residence  therein.  It  may  be  for  a  long  or  short  period  of  time 
in  any  particular  place.  For  the  purpose  of  securing  the  right  to 
vote  in  any  particular  town  his  residence  therein  must  be  for  the 
length  of  time  required  by  the  election  law.  But  he  becomes  a 
resident  of  the  place  the  instant  he  arrives  within  the  limits  of  a 
town  with  the  intention  of  making  it  his  future  home  and  residence 
permanently  or  for  an  indefinite  length  of  time.  A  place  of 
residence  in  the  common  law  acceptation  of  the  term  means  a  fixed 
and  permanent  abode  and  dwelling  place  for  the  time  being  as 
contradistinguished  from  mere  temporal  local  residence.  The  fact 
is.  admitted  that  the  plaintiff  had  determined  to  remain  in  the  town 
of  Bath  for  an  indefinite  time.  By  the  American  authorities  a  resi- 
dence may  be  acquired  in  a  particular  place  where  it  is  the  intention 
of  the  person  to  remain  therein  for  an  indefinite  period  of  time. 
It  is  not  necessary  that  he  should  have  the  purpose  to  remain  there 
permanently,  that  is  to  say,  never  to  remove  therefrom.  There 
must  be  both  the  fact  of  the  abode  and  the  intention  of  remaining 
indefinitely  to  canstitutc  a  domicile  or  a  residence.  (Hegeman  v. 
Fox,  31  Barb.,  475 ;  In  the  Matter  of  Wrigley,  8  Wend.,  141 ; 
Chains  v.  Wilson,  1  Bos.,  673 ;  Dupuy  v.   Wurtz,  53  K  Y.,  556.) 

In  Massachusetts  the  courts  have  repeatedly  held  that  where  there 
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is  au  intention  on  the  part  of  a  citizen  of  that  State  to  abandon  liia 
then  present  place  of  residence,  and  then  remove  to  another  town 
with  an  intention  to  remain  there  for  an  indefinite  length  of  time, 
lie  becomes  a  resident  of  the  latter  place.  (Commonwealth  v. 
Cushing,  99  Mass.,  592;  Whitney  v.  Sherlorn,  12  Allen,  111; 
Mtad  v.  Roxborough.  11  Cnsh.,  362 ;  Canwe  v.  Freetoion,  9  Gray, 
357 ;  Harvard  College  v.  Gore,  5  Pick.,  379.)  Webster  defines  a 
resident  to  be  one  who  resides  or  dwells  in  a  place  for  some  time,  and 
z.  residence  as  being  the  place  wiiere  one  resides;  an  abode;  a 
dwelling ;  a  habitation. 

It  is  clear  to  my  mind  that  the  plaintiff  was,  within  the  sense  and 
meaning  of  the  election  laws,  a  resident  of  the  town  of  Bath.  He 
had  no  residence  elsewhere.  It  is  not  to  be  supposed  that  the  legis- 
lature intended  to  deprive  the  inmates  of  that  institution  of  any  of 
the  privileges  of  citizenship.  A  person  may  be  an  inmate  of  that 
institution  and  maintain  his  residence  elsewhere,  and  I  suppose  there 
are  many  such  instances.  A  person  may  become  an  inmate  of  this 
institution  with  an  expectation  on  his  part  to  remain,  as  long  as 
his  wants  and  means  require,  and  have  a  family  and  a  residence 
elsewhere. 

The  plaintiff  is  entitled  to  a  judgment  for  fifty  dollars  damages, 
with  costs,  as  agreed  upon  in  the  case  submitted. 

Smith,  P.  J.,  Haight  and  Bbadley,  JJ.,  concurred. 

Judgment  ordered  for  tl)9  plaintiff  for  fifty  dollars  damages,  with 
costs. 


THE  THIRD   NATIONAL  BANK  OF   BUFFALO,  Plain-      -        — , 

|42n        1Z1I 
82  AD8  50, 

County,  Defendant. 

Levy  upon  property  under  an  attachment  —  right  of  the  sheriff  to  deny  the  defendant* 
title  to  the  property  in  an  action  for  a  fake  return  brought  by  the  plaintiff  in  the  attach- 
ment nut — when  a  sale  of  the  property  of  an  insolvent  company  wiU,  be  held  void. 

Id  an  action,  brought  against  the  Gibbs  &  Sterritt  Manufacturing  Company, 
an  attachment  was  issued  and  delivered  to  a  deputy  sheriff,  who,  at  the 
request  of  the  plaintiff's  attorney,  seized  and  levied  upon  certain  property 
Hun— Vol.  XLII        16 
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which  had,  prior  to  that  time,  been  levied  upon  by  the  sheriff  under  attach- 
ments issued  in  other  actions  brought  against  the  firm  of  Humphrey  & 
Aspinwal.  The  deputy  thereafter  made  the  customary  inventory  and  filed  a 
return  in  the  clerk's  office.    Thereafter,  under  executions  issued  upon  judg- 

•  ments  recovered  in  the  aforesaid  actions  brought  against  the  firm  of  Humphrey 
&  Aspinwal,  and  an  execution  issued  upon  a  judgment  subsequently  recovered 
by  the  plaintiff  in  his  action  against  the  Gibbs  &  Sterritt  Manufacturing  Com- 
pany, the  sheriff  sold  the  property  attached,  as  directed  in  the  executions,  and 
applied  the  proceeds  upon  the  Judgments  recovered  against  the  firm  of  Hum- 
phrey &  Aspinwal,  returning  the  plaintiff's  execution  nulla  bona. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  recover  the  moneys  which 
he  alleged  the  defendant,  as  sheriff,  had  collected  on  its  execution,  it  appeared 
that  the  property  was,  prior  to  November  14,  1883,  owned  by  the  saidjmaniifac- 
turing  company,  and  in  the  possession  of  the  said  firm,  as  its  agents  for  selling 
its  goods,  each  of  the  partners  being  a  trustee  of  the  company;  that  on  that 
day  the  property  was  sold  to  the  said  firm,  and  remained  thereafter  in  its  pos- 
session until  levied  upon  by  the  sheriff. 

Hdd,  that  the  fact  that  the  deputy  sheriff  had  seized  certain  items  of  property,  as 
property  owned  by  the  defendant  in  the  attachment  suit,  and  had  made  and 
filed  a  return,  did  not  estop  the  sheriff  from  showing,  when  sued  for  making  a 
false  return,  that  the  property  attached  belonged  to  a  third  person;  that  it 
did,  however,  cost  upon  him  the  burden  of  proving  that  the  property  did  not 
belong  to  the  defendant 

That  in  this  case  the  sheriff  had  failed  to  establish  the  fact  that  the  property  did 
not  belong  to  the  Gibbs  &  Sterritt  Manufacturing  Company;  that  the  court 
properly  held  the  sale  of  November  14,  1883,  to  be  void  as  a  matter  of  law,  as 
it  was  shown  that  the  sale  was  made  at  a  time  when  the  company  was  insolvent, 
by  the  members  of  its  executive  committee  to  two  of  its  own  trustees,  who 
had  knowledge  of  the  insolvency  of  the  company,  and  received  the  property  iu 
payment  of  a  debt  much  less  in  amount  than  the  value  of  the  property. 

Motion  by  the  defendant  for  a  new  trial,  founded  upon  a  case 
containing  exceptions,  ordered  at  the  Allegany  Circuit  to  be  heard 
at  the  General  Term  in  the  first  instance. 

The  action  was  brought  to  recover  moneys  which  the  plaintiff  in  its 
complaint  alleges  that  the  defendant,  as  sheriff,  collected  on  an  execu- 
tion in  its  favor  aajainst  the  Gibbs  &  Sterritt  Manufacturing  Company. 
The  execution  was  returned  nulla  bona  by  the  sheriff  and  filed  in 
the  proper  clerk's  office.  Several  attachments  against  the  property 
of  Humphrey  &  Aspinwal  were  delivered  to  the  defendant,  as 
sheriff,  and  he  seized  thereon  certain  items  of  personal  property, 
taking  an  inventory  of  the  same  and  making  and  filing  the  custom- 
ary return.  Thereafter  the  plaintiff  procured  an  attachment  against 
the  property  of  the  Gibbs  &  Sterritt  Manufacturing  Company  and 
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delivered  it  to  one  of  the  defendant's  deputies,  who,  at  the  request  of 
its  attorney,  did  seize  and  levy  upon  a  portion  of  its  property  which 
the  sheriff  had  theretofore  levied  upon,  as  the  property  of  Humph- 
rey <fe  Aspinwal,  and  the  deputy  made  the  customary  inventory  and 
filed  a  return  to  the  attachment  in  the  proper  clerk's  office.  In  the 
actions  against  Humphrey  &  Aspinwal  judgments  were  entered  and 
executions  were  issued  thereon,  and  on  one  of  them,  in  favor  of  the 
Bank  of  Randolph,  as  early  as  the  7th  day  of  May,  1883,  for  the  sum 
of  $10,680.49,  and  other  executions,  in  amount  greater  than  the  value 
of  the  property  attached,  were  delivered  to  the  sheriff  before  the 
25th  day  of  June,  1883.  On  the  23d  June,  1883,  this  plaintiff  recov- 
ered a  judgment  in  its  suit  against  the  Sterritt  &  Gibbs  Manufac- 
turing Company  for  the  sum  of  $7,933.60,  and  on  the  25th  day  of 
Jane,  1883,  issued  an  execution  thereon  and  delivered  it  to  this  defend- 
ant, as  sheriff,  with  the  customary  directions,  to  satisfy  the  same 
out  of  the  property  attached,  by  virtue  of  the  warrant  attached. 
'*  On  the  5th  day  of  July  following  the  sheriff  sold  all  the  prop- 
erty attached,  on  the  executions  issued  upon  the  judgments  against 
Humphrey  &  Aspinwal,  and  the  sum  realized  was  less  than  the 
aggregate  amount  of  such  judgments,  and  thereupon  returned  the 
execution  on  the  plaintiff's  judgment  against  the  manufacturing 
company  nulla  bona.  The  items  of  property  levied  upon,  by  virtue 
of  the  attachments  in  the  plaintiff's  favor,  sold  for  the  sum  of 
$3,159.69,  for  which  amount,  with  $235.35  interest,  the  court 
directed  a  verdict  in  the  plaintiff's  favor.  The  property,  prior  to 
the.  14th  day  of  November,  1882,  was  owned  by  the  said  manufac- 
turing company,  on  which  day,  by  an  assignment  in  writing  in  due 
form,  it  sold  all  its  interest  in  the  same  to  Humphrey  &  Aspinwal, 
in  whose  possession  the  same  was  at  the  time  of  the  sale,  and  it 
remained  in  their  possession  up  to  the  time  that  the  same  was  seized 
bj  the  sheriff  on  attachments  issued  against  them.  At  the  close  of  all 
the  evidence  the  defendant  requested  to  go  to  the  jury,  upon  all  the 
facts  of  the  case,  claiming  that  the  title  to  the  property  was  in 
Humphrey  &  Aspinwal,  and  that  the  avails  of  the  sale  were 
properly  applied  upon  the  execution  against  those  parties.  This 
request  was  denied,  and  the  defendant  excepted.  The  court  there- 
upon directed  a  verdict  in  the  plaintiff's  favor,  to  which  the 
defendant  also  excepted. 
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Lewis  &  Moot,  for  the  plaintiff. 

Henderson  cfe  Wentvoorth,  for  the  defendant. 

Barker,  J. : 

The  sheriff  Bought  on  the  trial  to  prove  the  truth  of  his  return 
nulla  hona^  to  the  execution  issued  on  the  judgment  in  the  plaintiffs 
favor,  by  attempting  to  prove  that  the  property  levied  upou  under 
the  attachment  in  the  plaintiff's  favor,  against  the  Gibbs  &  Sterritt 
Manufacturing  Company,  was  not  the  property  of  that  company 
liable  to  be  seized  upon  attachment  or  execution  against  it,  but  that 
it  was,  in  fact,  the  property  of  Humphrey  &  Aspinwal,  the  defend- 
ants named  in  the  several  attachments  and  executions  which  he  had 
received  prior,  in  point  of  time,  to  the  attachment  which  he  received 
from  the  plaintiff  against  the  said  manufacturing  company.  The 
execution  issued  upon  the  plaintiff's  judgment  is  in  strict  compli- 
ance with  the  provisions  of  section  703,  Code  of  Civil  Pro- 
cedure, and  properly  contains  a  specific  direction  requiring  the 
sheriff  to  satisfy  the  judgment  out  of  the  personal  property 
of  the  judgment-debtor,  which  he  had  theretofore  attached  by 
virtue  of  a  warrant  of  attachment  issued  in  such  action.  The 
sheriff  was  not  authorized,  by  virtue  of  this  process,  to  levy 
upou  and  sell  any  other  property  claimed  to  be  owned  by  the 
judgment-debtor.  If  the  property  attached  under  the  attach- 
ment issued  in  the  plaintiff's  action  was  not  the  property  of  the 
defendant  therein,  then  the  plaintiff  has  not  suffered  any  damage 
by  reason  of  the  failure  of  the  sheriff  to  sell  and  convert  such 
property  into  money,  to  be  applied  upon  the  plaintiff's  judgment, 
and  the  sheriff's  return  nulla  bona  was  not  false,  but  true,  and  con- 
stituted a  perfect  defense.  The  plaintiffs  position  is  not  a  tenable 
one.  His  contention  is  this,  that  as  the  sheriff  seized  certain  items 
of  property  as  property  owned  by  the  defendant  in  the  attachment 
suit,  and  had  made  and  filed  a  return  in  due  form  of  law,  stating 
therein  that  he  had  attached  the  property,  and  an  inventory  had 
been  taken  thereof  as  the  property  of  the  defendant,  the  return  is, 
in  this  action,  conclusive  evidence  against  the  sheriff,  and  he  is 
estopped  from  setting  up  title  to  the  property  in  a  third  person^ 
In  support  of  his  argument,  the  learned  counsel  for  the  plaintiff 
cites  the  familiar  rule  that  as  against  the  sheriff,  and  those  claiming 
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in  privity  with  him,  his  return  is  conclusive  as  to  his  own  acts, 
6tated  therein,  and  the  same  is  conclusive  evidence  in  favor  of 
parties  who  claim  an  interest  or  right  under  the  return,  and  that 
the  sheriff  and  his  deputies  are  precluded  from  contradicting  it. 
(Sheldon  v.  Payne,  7  N.  Y.,  453 ;  Armstrong  v.  Oarrow,  6  Cow., 
465.)  This  rule  of  evidence  is  not  as  broad  in  its  application  as 
claimed  by  the  counsel  for  the  plaintiff. 

It  has  its  limitations,  and  applies  only  to  the  acts  of  the  officer, 
which  he,  in  his  return,  states  he  has  done  and  performed  in  his 
official  capacity.  So  far  as  the  return  before  us  states  that  the 
sheriff  had  levied  on  certain  articles  of  personal  property,  under 
and  in  pursuance  of  the  process  in  his  hands  and  upon  which  the 
return  was  indorsed,  the  same  is  conclusive,  as  evidence  in  this 
action,  and  he  is  estopped  from  deuying  that  he  did  those  things. 
His  own  acts,  to  which  he  refers  and  makes  a  statement  are  con- 
fined to  the  seizure  of  the  property  mentioned,  and  that  the  same 
was  done  in  pursuance  of  the  process.  But,  upon  the  question 
now  litigated,  as  to  who  is  the  owner  of  the  property  seized,  the 
return  was  not  conclusive  evidence  in  the  plaintiff's  favor  that 
the  defendant  in  the  attachment  suit  was  the  owner.  When  an 
officer  makes  return  to  a  process  placed  in  his  hands  and  files  the 
same  in  the  proper  clerk's  office,  it  becomes  a  record  of  the  mode 
and  manner  in  which  such  process  was  executed  by  the  officer,  and 
so  long  as  it  remains  of  record  it  is  conclusive  upon  the  officer  as 
to  his  own  acts  under  and  by  virtue  of  the  process.  The  sheriff 
can  always  defend  his  return  nulla  bona  to  an  execution  placed  in  his 
hands,  by  proving  the  tact  that  the  defendant,  in  the  execution,  has  no 
property  out  of  which  the  same  could  be  made.  If  he  levies  on 
property,  as  the  property  of  the  defendant,  and  then  makes  a 
return  of  no  goods  found,  then,  in  an  action  by  the  plaintiff  for 
making  a  false  return  the  burden  of  proof  is  cast  upon  him,  and  he 
ninst  establish,  as  a  matter  of  fact,  that  the  property  levied  upon 
was  not  the  property  of  the  defendant,  thus  maintaining  the  truth  of 
hid  return.  If  the  defendant  in  the  execution  is  not  the  owner  of  the 
property  seized,  and  such  property  has  been  levied  upon  by  mistake 
oa  the  part  of  the  sheriff,  he  becomes  liable  to  the  true  owner  for  all 
damages  he.has  sustained,  and  it  Tould  be  a  harsh  aud  unjust  law 
which  would  hold  the  sheriff  liable  to  the  plaintiff  for  the  value  of 
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the  property  levied  upon  in  addition  to  hid  liability  to  the  true 
owner.  In  this  case  the  sheriff  having,  by  his  deputy,  seized  prop- 
erty as  belonging  to  the  defendant,  by  virtue  of  the  attachment, 
the  burden  of  proof  was  cast  upon  him  to  establish  that  such  prop- 
erty  did  not    belong    to    the   defendant.      (Magne  v.   Seymour, 

5  Wend.,  309.)  He  may  justify  a  return  nulla  bona  to  an  execution 
issued  upon  a  judgment  after  he  has  levied  on  the  property  under 
the  preliminary  process  of  attachment,  issued  in  the  action  before 
judgment.  This  precise  question  was  up  and  directly  paesed  upon 
in  Lummis  v.  Kaneon  (43  Barb.,  373),  where  all  the  essential  facts  of 
the  case  are  parallel  to  those  in  this  case.  The  question  received  a 
most  careful  consideration  by  Mr.  Justice  Smith,  whose  opinion 
was  concurred  in  by  both  of  his  learned  associates  and  has  been 
followed  in  subsequent  cases.  (Dolson  v.  Sa&t&n,  1 1  Hun,  565 ; 
Cromwell  v.  Gallup,  17  id.,  61.) 

In  Paige  v.  Willet  (38  N.  Y.,  28),  it  is  held  that  after  levy 
under  an  execution  the  sheriff  may  prove,  as  a  defense  in  an  action 
for  making  a  false  return,  that  the  goods  levied  upon  were  exempt 
from  levy  and  sale  under  the  statute.  (See,  also,  Wehle  v.  Connor, 
69  N.  T.,  546.)  Therefore,  if  the  evidence  tended  to  prove  that 
the  property,  at  the  time  it  was  attached,  was  owned  by  Humphrey 

6  Aspinwal,  the  order  of  the  trial  judge,  directing  a  verdict  in  the 
plaintiff's  favor,  cannot  be  upheld. 

As  has  been  already  said,  the  plaintiff  made  out  a  prima  facie 
case,  and  the  sheriff,  to  defeat  a  recovery,  attempted  to  prove  that 
the  title  to  the  property  was  in  Humphrey  &  Aspinwal.  If,  upon 
the  undisputed  facts,  their  title  to  the  property  fails,  then  the 
defense  must  fail.  The  sheriff  has  allied  himself  with  their  title 
and  sets  it  up  as  a  justification!  of  his  return  of  nulla  bona.  As 
the  legal  questions  involved  are  the  same  as  if  the  plaintiff's  attach- 
ment had  been  delivered  to  the  sheriff  before  he  had  made  a  levy 
upon  the  property  by  virtue  of  the  attachments  then  in  his  hands,  it 
is  like  a  case  where  the  sheriff  has  in  his  hands  several  attachments 
against  different  parties,  and  the  plaintiff  in  one  of  the  attachments 
points  out  to  the  sheriff  property  and  requires  him  to  seize  it  as  the 
property  of  the  defendant  in  his  attachment,  and  the  plaintiff  in  the 
other  attachment  directs  him  to  seize  it  as  the  property  of  the  defend- 
ant in  his  action.     The  sheriff,  in  such  a  case,  must  act  at  his  peril. 
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The  Gibbs  &  Sterritt  Manufacturing  Company  was  a  Pennsylvania 
corporation.  The  powers  conferred  upon  it  by  the  laws  of  that  State 
and  the  mode  and  manner  in  which  they  should  be  exercised  were 
not  disclosed  upon  the  trial.  It  was  doing  an  extensive  business  in 
the  manufacture  of  goods  and  machinery  and  by  one  of  its  by-laws, 
the  president,  vice  president,  secretary  and  treasurer  constituted  the 
executive  committee,  and  they,  cfr  a  majority  of  them,  were  author- 
ized to  conduct  the  current  business  of  the  company.  Humphrey  & 
Aspinwal,  were  merchants  doing  business  in  the  county  of  Allegany, 
in  this  State,  and  were  the  duly  appointed  agents  of  the  company 
for  the  sale  of  their  goods  in  that  locality.  Both  of  them  were 
tnistees  of  the  corporation.  In  November,  1882,  they  had  in  their 
possession,  as  such  agents  and  for  sale,  the  goods  mentioned  and 
other  property  of  the  same  character  of  the  then  estimated  value  of 
about  $40,000.  They  were  to  receive  a  commission  on  sales  made 
and  it  was  the  course  of  business  adopted  for  them  to  remit  to  the 
company  the  cash  proceeds  of  sales  made,  and  to  forward  all  notes 
and  other  paper  received  in  lieu  of  cash,  keeping  an  account  on 
their  own  books  of  all  business  transactions.  At  this  time,  Humphrey 
&  Aspinwal  claimed  that  they  had  made  certain  advances  to  the 
company  in  a  sum  not  definitely  ascertained,  but  there  was 
no  claim  made  that  it  would  exceed  the  sum  of  $900.  Their 
commissions  were  not  fully  ascertained  at  that  time,  but  it  was 
admitted  that  they  had  in  their  hands,  belonging  to  their  principal, 
moneys  equal  to,  if  not  in  excess  of  all,  unpaid  commissions.  At 
the  time  of  the  sale  and  transfer  of  the  property  by  the  company 
to  Humphrey  &  Aspinwal,  the  former  was  in  a  condition  of  great 
financial  embarrassment,  a  fact  well  known  to  the  executive  officers 
of  the  company  and  also  to  Humphrey  &  Aspinwal.  On  the  day 
the  hill  of  sale  was  made  out  there  was  a  meeting  of  the  board  of 
trustees  which  was  attended  by  Humphrey  &  Aspinwal,  and  all  the 
members  of  the  executive  committee.  At  that  meeting  a  motion 
was  made  by  Mr.  Aspinwal,  that  the  executive  committee  notify  the 
creditors  of  the  company  to  meet  them,  on  the  thirtieth  of  that  month, 
for  the  purpose  of  considering  the  financial  condition  of  the  company 
and  the  same  was  carried.  Early  in  December  proceedings  were 
instituted  in  the  courts  of  the  State  of  Pennsylvania  for  the  purpose 
of  having  the  company  declared  insolvent  and  to  wind  up  its  affairs. 
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After  considering  all  the  evidence  with  attention,  we  are  of  the 
opinion  that,  at  the  time  of  the  sale  to  Humphrey  &  Aspinwal, 
the  company  was  insolvent,  and  that  the  fact  was  well  known  to 
them.  Mr.  Aspinwal  was  called  as  a  witness  by  the  defendant  and 
seems  to  admit,  without  hesitation,  that  he  knew  of  the  financial 
condition  of  the  company,  and  that  his  firm  paid  nothing  to  the 
company  at  the  time  of  the  sale  and  transfer  of  the  property  to 
them.  It  was  conceded  on  the  trial  that  the  value  of  the  property 
was  at  least  $15,000.  The  bill  of  sale  was  executed  by  the  president 
and  treasurer,  to  which  was  attached  the  corporate  seal  of  the  corn- 
pan)  and  was  witnessed  by  its  secretary,  and  that  instrument  recites 
that  the  consideration  upon  which  the  transfer  was  made  was  "  the 
partial  payment  of  company's  indebtedness,  and  the  sum  of  one 
dollar  to  it  in  hand  paid  at  and  before  the  delivery  of  the  contract." 
The  instrument  contained  a  covenant  in  these  words :  "  And  the 
Gibbs  &  Stenitt  Manufacturing  Company  do  hereby  covenant  to, 
and  with  the  parties  of  the  second  part,  that  it  is  the  owner  and  has 
the  right  to  sell  and  transfer  the  said  property,  and  that  the  same  is 
free  and  clear  of  all  incumbrances  and  liens,  and  it  hereby  covenants 
to  forever  warrant  and  defend  the  sale  hereby  made.'* 

Nothing  was  proved  upon  the  trial  tending  to  show,  nor  was  it 
claimed  by  the  defendants,  that  this  instrument  was  intended  as  a 
mere  security  for  any  indebtedness  which  the  company  might  owe 
the  purchasers,  or  that,  as  between  the  parties,  it  was  not  intended 
to  pass  an  absolute  and  indefeasible  title  to  the  property.  In  the 
face  of  the  fact  that  the  company  was  insolvent,  and  that  the  sale 
was  made  by  the  executive  committee  to  two  of  the  trustees  of  the 
company,  we  think  that  the  transaction  was  correctly  held  to  be 
void,  as  a  matter  of  law,  as  against  the  creditors  of  the  corporation. 
Conceding  that  it  was  intended  to  discharge  a  bona  fide  indebted- 
ness of  $900,  owing  by  the  purchasers  to  the  company,  it  was, 
nevertheless,  enormously  below  its  actual  value.  The  law  pro- 
nounces the  action  of  the  executive  committee  as  fraudulent  and 
void,  and  no  question  was  made  for  the  consideration  of  the  jury. 
While  the  corporation  remained  solvent  and  able  to  go  on  with  its 
business  in  the  usual  and  customary  way,  the  trustees  held  the  prop- 
erty in  trust  for  the  benefit  of  the  shareholders.  The  instant  the 
company  became  insolvent  and  unable  to  pay  its  debts  the  trustees 
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then  held  the  property  in  trust  primarily  for  its  creditors,  and  they 
were  without  power  to  deal  with  the  property  between  themselves 
for  the  purpose  of  paying  off  their  own  indebtedness  against  the 
company  in  preference  to  and  in  exclusion  of  other  creditors.  As 
trustees,  holding  the  property  in  trust,  they  could  not  sell  the  prop- 
erty to  themselves  or  any  one  of  their  number.  The  fact  that  the 
trustees  were  dealing  with  themselves  concerning  trust  property, 
made  the  transaction  fraudulent  in  law  and  void  as  against  the 
creditors  of  the  company.  It  would  be  in  vain  for  Humphrey  & 
Aspinwal,  on  the  evidence,  to  attempt  to  sustain  the  transaction  in 
a  court  of  justice.  The  defendant  is  not  in  a  situation,  in  this  liti- 
gation with  the  plaintiff,  to  make  any  better  title  than  they  could. 
{Koehler  v.  Iron  Company,  2  Black,  715 ;  Drury  v.  Cross,  7  Wall., 
299;  Hoyle  v.  Railroad  Company \  54  N.  T.,  314;  Cumberland 
Coal  Co.  v.  Sherman,  30  Barb.,  553;  Cook  v.  Berlin  Woolen 
Mills,  43  Wis.,  433 ;  Corbett  v.  Woodward,  5  Saw.  C.  C.  Eep.,  403 ; 
32  Central  Law  Jour.,  199 ;  Bennett  v.  Austin,  81  N.  T.,  308.) 

The  right  of  the  plaintiff  to  a  verdict  in  this  case  depended  upon 
the  fact  alleged  by  the  plaintiff,  that  the  return  to  the  execution  was 
false.  The  form  of  the  action  as  set  forth  in  the  comphint  was 
for  not  paying  over  certain  moneys  alleged  to  have  been  collected 
by  the  sheriff  upon  the  execution.  But  we  think  there  was  not  such 
a  variance  between  the  proofs  and  the  pleadings  as  to  require  this 
court  to  set  aside  the  verdict,  as  the  question  of  fact  litigated  was 
the  one  upon  which  the  ultimate  rights  of  the  parties  must  depend. 

The  defendant  took  several  exceptions  to  the  reception  of  evidence 
given  on  the  trial  by  the  plaintiff.  Such  evidence  was  not  necessary 
for  the  purpose  of  making  out  a  prima  facie  case  against  the 
defendant,  nor  was  it  received  until  after  the  defendant  had  rested. 
k&  the  defendant's  proof  failed  to  make  out  a  case  meeting  the 
plaintiff's  prima  facie  case,  so  as  to  require  the  evidence  to  be  sub- 
mitted to  the  consideration  of  the  jury,  he  is  not  entitled  to  a 
new  trial,  although  some  of  the  evidence  received  over  the  defend- 
ant's objection  was  not  competent.  As  the  case  was  left  to  stand 
at  the  close  of  the  proof  he  was  without  any  defense. 

It  is  unnecessary  to  make  any  reference  to  the  assignment  which 
Humphrey  &  Aspinwal  made  of  the  goods  for  the  benefit  of  their 
creditors,  for  the  defendant  claims  that  that  transaction  was  fraudu- 
Huh— Vol.  XLII        17 
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lent  and  void  as  against  their  creditors,  and  the  plaintiff  claims  that 
they  had  no  title  whatever  to  transfer. 

Motion  for  a  new  trial  denied,  and  judgment  ordered  for  the 
plaintiff  upon  the  verdict. 

Smith,  P.  J.,  and  Bradley,  J.,  concurred;  Haight,  J.,  not 
sitting. 

Motion  for  new  trial  denied,  and  judgment  ordered  for  the 
plaintiff  on  the  verdict. 


GEORGE  BELLMAN,  Appellant,  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Respondent. 

Liability  of  a  railroad  for  injuries  to  a  pas$eng&r — when  it  is  responsible  for  injuries 
resulting  from  acts  done  under  the  direction  of  its  conductor. 

A  military  organization,  whose  headquarters  were  at  Rochester,  having  agreed 
to  give  a  public  entertainment  at  the  village  of  Brockport,  one  of  its  members 
engaged  of  the  defendant,  a  railroad,  company,  passage  for  all  the  mem- 
bers from  Rochester  to  Brockport  and  return.  The  members  were  carried  to 
Brockport  in  a  separate  car,  which  was,  after  they  had  left  it,  run  upon  a  side 
track,  to  the  west  of  and  beyond  the  station  grounds,  so  that  the  west  end  of  the 
car  rested  upon  a  bridge  upon  which  the  railroad  crossed,  at  a  height  of  twelve 
feet,  a  village  street.  Before  ten  o'clock  in  the  evening  the  car  was  lighted 
and  the  doors  unlocked,  although  no  person  representing  the  company  was  left 
in  charge  of  it.  The  car  could  be  seen  from  the  hotel  where  the  members 
of  the  organization  were  staying. 

At  about  the  time  at  which  the  freight  train  to  which  this  car  was  to  be 
attached  was  due  at  Brockport,  most  of  the  members  of  the  organization* 
including  the  plaintiff,  had  passed  from  the  platform  of  the  station,  across 
and  along  the  tracks,  and  had  taken  their  seats  in  the  car.  After  the* 
freight  train  had  arrived  and  stopped,  its  conductor  opened  the  door  of  the  car 
and  said:  "Boys  come  out  and  give  us  a  shove;  shove  this  car  on  to  the  main 
track  so  I  can  hitch  on."  The  plaintiff;  with  others,  arose,  went  to  the  door,  and 
seeing  the  freight  train  moving  on  his  right-hand  side,  and  fearing  to  alight  on 
that  side,  stepped  off  Xhe  steps  on  the  other  side  and  fell  through  or  over  the 
side  of  the  bridge  to  the  street  below. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  recover  damages  for  the 
injuries  so  sustained,  the  plaintiff  recovered  a  verdict,  which  was,  on  motion, 
set  aside  for  the  reason  that  when  the  plaintiff  boarded  the  car  it  was  outside 
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of  the  station  grounds,  and  there  was  not  sufficient  evidence  to  Justify  the  jury 
in  finding  an  agreement  or  consent  by  the  railroad  company  that  the  plaintiff 
might  occupy  the  car  in  the  place  where  he  found  it 
Held,  error;  that  the  plaintiff's  right  to  recover  did  not  depend  upon  these  facts, 
but  that  the  question  was  whether  at  the  time  he  received  the  injury  the  con- 
ductor had  taken  charge  of  the  car  and  the  plaintiff,  as  a  passenger,  had  placed 
himself  under  his  care. 

Appeal  from  an  order  of  the  Monroe  Special  Term,  granting  the 
defendant's  motion  for  a  new  trial  on  a  case  containing  exceptions. 
The  action  was  tried  at  the  Monroe  Circuit,  and  the  plaintiff  recovered 
a  renliet  of  $2,000. 

Raines  BroB.y  for  the  appellant. 

Edward  Harris,  for  the  respondent. 

Bark  kb,  J. : 

The  plaintiff,  in  alighting  from  one  of  the  defendant's  passenger 
carp,  fell  through  the  openings  in  a  bridge  over  a  highway,  upon 
which  the  car  was  standing,  and  received  severe  injuries  to  his  per- 
son. He  claims  that  at  the  time  he  was  a  passenger  on  the  defend- 
ant's road  and  rightfully  in  the  car,  and  that  the  injuries  which  he 
received  were  caused  by  the  negligence  and  carelessness  of  the 
conductor  in  charge  of  the  car.  The  evidence  bearing  on  the  ques- 
tion* of  fact,  which  the  plaintiff  was  required  under  the  pleadings  to 
maintain,  is  undisputed.  If  Irom  the  proofs  the  jury  were  justified 
in  reaching  the  conclusion  that  the  conductor  was  guilty  of  negli- 
gence which  caused  the  accident,  and  the  plaintiff  himself  was  not 
guilty  of  contributory  negligence,  then  I  think  the  verdict  should 
bo  sustained,  as  I  am  unable  to  discover  any  error  in  the  rulings  of 
the  learned  trial  judge  of  which  the  defendant  has  reason  to 
complain. 

The  facts  may  be  briefly  stated.  The  village  of  Brockport  is 
about  twenty  miles  west  of  Rochester,  and  the  line  of  the  defend- 
ant's road  passes  through  both  places.  The  plaintiff  resides  in 
Rochester,  and  is  a  member  of  a  military  organization,  whose  head- 
quarters were  in  that  city,  where  most  of  the  other  members  also 
reside.  This  company  had  arranged  to  give  a  public  entertainment 
in  Brockport.  Their  numbers  were  sufficient  to  fill  one  ordinary 
passenger  car.    One  of  the  members,  Mr.  Yost,  acting  as  committee- 
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man  for  all,  engaged  of  the  defendant  passage  for  all  the  members 
of  the  company,  from  Rochester  to  Brockport  and  return.  The 
fare  paid  Was  the  regular  fare  for  each  member  of  the  company, 
and  before  leaving  Rochester  the  same  was  paid  and  a  return  ticket 
was  delivered  to  Mr.  Yost  for  each  member  of  the  company, 
including  the  plaintiff.  A  car  was  assigned  by  the  company,  in 
which  they  were  carried  to  Brockport  in  the  forenoon  of  the  day 
on  which  the  exhibition  was  to  be  given.  On  arriving  in  Brock- 
port the  car  was  detached  from  the  train  and  run  upon  a  switch. 
After  the  exhibition  was  over  the  members  of  the  company  were 
carried  back  to  Rochester  in  the  same  car,  which  was  attached  to  a 
passing  freight  train  which  left  Brockport  after  midnight.  At  the 
iatter  place  there  is  a  depot  with  the  usual  safe  and  convenient 
accommodations,  with  waiting-rooms  for  passengers,  and  is  located 
about  230  feet  east  of  Main  street,  over  which  the  railroad  crosses 
on  a  bridge,  some  twelve  feet  high.  In  front  of  the  depot  the  main 
track  passes,  some  twelve  feet  from  the  platform.  To  the  south  of 
the  main  track,  and  seven  feet  therefrom,  there  is  a  side  track 
which  crosses  the  bridge  west  of  the4  depot  and  intersects  with  the 
main  track.  In  the  morning,  after  the  members  of  the  company 
left  the  car,  it  was  switched  upon  the  side  track  and  run  to  the  west 
of  the  depot,  so  that  the  west  end  of  the  car,  for  some  three  or  four 
feet  of  its  length,  rested  upon  the  trestle  of  the  bridge.  There 
were  openings  in  the  bridge  at  or  near  the  end  of  the  car,  and  no 
guards  in  that  section  of  the  south  side  of  the  bridge,  and  the  outer 
space  of  the  car  was  very  near,  if  it  did  not  overlap,  the  side  of  the 
bridge.  The  members  of  the  company  were  guests  at  a  hotel  on  Main 
street,  north  of  the  bridge  and  near  the  depot,  and  the  exhibition  was 
given  by  them  in  a  room  in  the  village  south  of  the  bridge  and  the 
railroad  tracks.  As  early  as  ten  o'clock  in  the  evening  the  car 
was  lighted  and  the  doors  unlocked,  without  any  person  on  the 
part  of  the  railroad  company  being  present  aud  in  charge  of  the 
same.  The  depot  building  was  lighted,  the  waiting-rooms  opened, 
and  the  telegraph  office  was  open  and  the  operator  present.  It  was 
arranged  by  the  railroad  company  that  the  military  company  should 
return  to  Rochester  that  evening  in  the  same  passenger  car,  attached 
to  a  freight  train,  which  passed  Brockport  soon  after  the  exhibition 
was  over.     The  car  could  be  seen,  and  that  it  was  lighted  could 
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also  be  observed  by  persons  passing  along  the  street  and  under  the 
bridge,  as  well  as  trom  the  hotel  where  the  plaintiff  and  his  com- 
panions were  guests.  On  their  way  to  the  hotel,  and  while  there, 
the  plaintiff  and  others  observed  the  location  of  the  car,  and  that  it 
was  lighted.  About  the  time  the  train  was  due,  most  of  the  mem- 
bers, if  not  all  of  the  company,  including  the  plaintiff,  passed  from 
the  hotel  on  to  the  platform  of  the  depot  and  across  and  up  the 
tracks  to  the  car,  and  took  seats  therein.  The  train  was  an  hour 
late  in  arriving  at  the  depot,  and  stopped  in  front  of  the  same,  so 
that  the  rear  car  was  about  opposite  of  the  place  where  the  passenger 
car  stood.  At  this  time  the  plaintiff  was  seated  near  the  west  end 
of  the  passenger  car.  The  conductor  of  the  freight  train  came  to 
the  west  end  of  the  passenger  car,  which  rested  upon  the  bridge, 
opened  the  door  and  said,  so  as  to  be  heard  by  the  plaintiff  and 
others :  "  Boys,  come  out  and  give  us  a  shove ;  shove  this  car  on  to 
the  main  track,  so  J  can  hitch  on."  The  plaintiff  immediately 
arose  from  his  seat  and  went  to  the  door  and,  as  he  testified,  saw 
the  freight  train  moving  on  his  right  hand  side,  and  fearing  he 
might  be  hurt  if  he  got  off  on  that  side  of  the  car,  he  stepped  down 
the  steps  on  the  other  side,  and,  as  he  stepped  off,  he  went  through 
or  over  the  side  of  the  bridge,  and  fell  a  distance  of  some  twelve 
feet.    The  car  was  moved  to  the  switch  and  attached  to  the  train. 

On  the  question  whether  the  plaintiff  and  his  companions  were 
permitted  by  the  defendant  to  occupy  the  car,  while  it  stood  upon 
the  switch  before  the  arrival  of  the  freight  train,  Mr.  Yost,  the 
committeeman  for  the  company,  testified  as  follows :  "  That  when 
I  contracted  for  the  transportation  it  was  arranged  that  the  car  was 
to  lay  there*  (at  Brockport)  for  us  and  as  soon  as  we  were  ready  to 
move  we  were  to  take  the  car  ;  Smith  (the  agent  for  the  company) 
said,  if  I  remember  right,  that  the  car  was  at  our  service,  and  he 
would  telegraph  to  the  baggageman,  or  whoever  had  charge  of  the 
car  there  at  Brockport,  to  hitch  us  unto  the  first  train  that  would 
bring  us  back  to  Rochester ;  he  said  that  there  would  be  a  man  there 
who  would  tell  us  whenever  we  were  ready  to  return,  or  we  should 
report  ourselves  to  the  authority  there ;  that  he  did  notify  the  agent 
at  the  depot  that  they  were  ready  to  move." 

The  defendant  did  not  give  any  evidence  upon  the  trial,  except 
u  to  the  nature  and  extent  of  the  plaintiff's  injuries.     I  think, 
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from  this  evidence,  the  jury  were  justified  in  finding  that  the  con- 
ductor was  guilty  of  improper  conduct  and  negligence  which 
caused  the  plaintiff's  injuries,  and  that  he  was  free  from  any 
contributory  negligence. 

The  evidence  fairly  established,  and  such  was  the  opinion  of  the 
trial  judge  and  he  so  instructed  the  jury,  that  the  passenger  car,  aa 
it  stood  upon  the  side  track,  was  outside  of  the  depot  grounds. 
The  legal  questions  presented  will  be  examined  as  if  such  was  the 
fact.  In  determining  whether  the  verdict  should  stand  or  not,  it 
may  be  assumed  that  the  relation  of  carrier  and  passenger  did  not 
exist  at  the  time  the  conductor  came  to  the  passenger  car  and  took 
the  control  and  management  of  the  same.  But  the  moment  he 
ordered  the  car  to  be  moved,  I  think  it  may  be  reasonably  and  fairly 
held,  as  matter  of  law,  that  the  relation  of  carrier  and  passenger  was 
resumed,  as  the  company  intended  to  carry  the  persons  holding 
tickets  back  to  Rochester  in  that  car.  The  conductor  made  no 
request  that  the  car  be  vacated  by  the  passengers,  and  no  objection 
was  made  to  their  remaining  in  their  seats  while  the  car  was  being 
moved  so  that  it  could  be  attached  to  the  train. 

The  plaintiff  became  a  passenger  as  soon  as  he  came  to  the  depot 
building  for  the  purpose  of  being  carried  to  his  home  in  Rochester, 
for  which  place  he  had  a  ticket,  and  was  entitled  to  the  care  and 
protection  which  the  law  requires  camel's  of  persons  to  bestow  upon 
their  patrons.  The  question  is  not  whether  the  plaintiff  took  a 
seat  in  the  car  with  or  without  the  consent  of  the  defendant.  But 
the  inquiry  is,  whether,  at  the  time  he"  received  his  injury,  the  con- 
ductor had  taken  charge  of  the  car,  and  the  plaintiff,  as  a  passenger, 
had  placed  himself  under  his  care.  If  the  plaintiff  had  received 
injuries  while  passing  from  the  depot  building  to  the  car,  or  while 
in  the  car  before  the  conductor  assumed  control  of  the  car,  a  very 
different  question  would  be  presented. 

The  conductor  in  ordering  the  car  to  be  moved  acted  as  the  agent 
of  the  railroad  company,  and  the  plaintiff  did  not  terminate  the 
relation  of  carrier  and  passenger  by  attempting  to  assist  the  con- 
ductor as  requested.  It  was  the  duty  of  the  conductor  to  know  the 
condition  of  the  place  where  he  asked  the  passengers  to  alight,  and 
if  it  was  not  safe  and  secure  for  them  to  do  so,  to  inform  them  of 
the  fact.    The  evidence  tended  to,  if  it  did  not  conclusively  estab- 
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lish,  the  defendant's  negligence.  It  was  clearly  a  question  for  the 
jury  to  say  whether  the  plaintiff  himself  was  guilty  of  any  negli- 
gence or  carelessness  which  contributed  to  the.  injuries  which  he 
received.  He  was  invited  by  the  defendant's  agent  to  leave  the 
car  at  the  place  where  he  did,  and  it  cannot  be  said  that  his  action 
was  altogether  voluntary.  Passengers  on  board  of  cars  are  largely 
under  the  direction  and  control  of  the  conductor,  and  it  is  his  duty 
to  exercise  the  greatest  care  and  caution  in  providing  for  their 
safety.  [Hickey  v.  Railroad  Company,  14  Allen,  429 ;  Sweeny  v. 
Railroad  Company,  10  id.,  368 ;  Hulbert  v.  N.  Y.  C.  R.  Co., 
40N.Y.,145.) 

An  examination  of  the  exceptions  fails  to  disclose  any  error  of 
which  the  defendant  can  complain.  The  learned  trial  judge  granted 
a  new  trial,  as  appears  by  his  opinion  printed  in  the  case,  for  the 
reason,  that  when  the  plaintiff  boarded  the  car  it  was  outside  of 
the  depot  grounds,  and  there  was  not  sufficient  evidence  to  justify 
the  jnry  in  reaching  the  conclusion  that  there  was  an  agreement  or 
consent  by  the  railroad  company  that  the  plaintiff  might  occupy 
the  car  in  the  place  where  he  found  it,  and  that  the  plaintiff  took 
all  the  hazard  of  his  conduct  in  occupying  the  car  before  he  was 
invited  to  do  so  by  the  company.  As  already  stated,  I  do  not  think 
the  plaintiff's  right  of  recovery  is  made  to  depend  upon  that  question. 

The  order  appealed  from  reversed  and  a  new  trial  denied,  with 
costs. 

Smith,  P.  J.,  Haight  and  Bbadlby,  JJ.,  concurred. 

Order  reversed  and  motion  for  new  trial  denied. 
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In  the  Matter  of  the  Application  of  PETER  B.  LAIRD 
A.ND  ROBERT*  W:  LAIRD,  Creditors  of  ASHBEL  H. 
ARNOLD,  Deceased,  for  the  Sale  of  Real  Estate  in 
Payment  of  his  Debts,  Respondents,  v.  RUSSELL  G. 
ARNOLD,  as  Administrator,  BELLE  K.  ARNOLD  and 
Others,  Appellants. 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  his  debts — what  aUe- 
gations  the  petition  should  contain  when  made  by  a  creditor  —  the  cost  of  a  tombstone 
is  to  be  treated  as  part  of  the  funeral  expenses—  costs  cannot  be  allowed  by  the  sur- 
rogate untU  the  proceeds  of  the  sale  have  been  paid  to  the  county  treasurer. 

On  February  16, 1880,  these  proceedings  were  instituted  by  the  petitioners  to 
procure  an  order  for  the  sale  of  the  real  estate,  owned  by  one  Arnold  at  the 
lime  of  his  death,  for  the  payment  of  the  petitioners*  claim,  which  was  the  price 
of  a  tombstone  or  monument  sold  by  them  to  the  administrator  of  Arnold,  in 
his  representative  capacity,  and  erected  in  memory  of  the  deceased. 

Held,  that  as  the  petition  was  made  by  a  creditor,  and  as  it  stated  the  facts 
required  by  chapter  460  of  1887,  as  amended  by  chapter  172  of  1848,  and 
chapter  298  of  1847,  it  was  sufficient;  that  it  was  not  necessary  to  set  forth 
therein  the  facts  required  by  section  8  of  chapter  0  of  title  4  of  part  2  of  the 
Revised  Statutes,  as  that  section  only  applied  when  the  proceedings  were 
instituted  by  the  executor  or  administrator  of  the  estate. 

That  the  administrator  having  purchased  the  monument  in  his  representative 
capacity,  the  debt  thus  created  should  be  regarded  as  part  of  the  funeral 
expenses  and  a  charge  upon  the  estate  of  the  decedent. 

Dalrymple  v.  Arnold  (21  Hun,  110);  Laird  v.  Arnold  (35  id.,  4)  followed. 

The  order  made  in  this  case  directed  that  out  of  the  proceeds'  of  sale  the  peti- 
tioners should  be  allowed  their  costs  and  expenses,  which  were  adjusted 
at  $209.88. 

Held,  that  the  surrogate  had  no  power  to  consider  and  determine  the  question  as 
to  whether  costs  should  be  awarded  to  the  petitioners,  and  to  fix  their  amount, 
prior  to  the  time  of  the  deposit  of  the  proceeds  of  the  sale  with  the  county 
treasurer  and  the  making  of  the  decree  of  distribution. 

Appeal  from  an  order  of  the  Surrogate's  Court  for  the  county 
of  Livingston,  directing  the  sale  of  the  real  estate  owned  by  Ashbel 
H.  .Arnold  at  the  time  of  his  death  for  the  payment  of  his  debts. 

The  said  order  also  provided  that  out  of  the  avails  of  such  sale  the 
petitioners  be  allowed  their  costs  and  expenses  of  the  proceeding, 
which  were  adjusted  at  $209.38.  The  petitioners'  claim  amounted 
to  $443.     It  was  the  price  of  a  tombstone  or  monument  sold  by 
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them  to  the  administrator  and  erected  in  memory  of  the  deceased. 
His  estate  was  valued  at  from  $10,000  to  $15,000.  He  left 
him  surviving  two  children,  of  which  the  administrator,  Russell  G. 
Arnold,  is  one.  The  administrator  appeared  and  resisted  the  claim 
upon  several  grounds,  one  being  this:  that  he  did  not  purchase  the 
monument  in  his  representative  character,  and  that  the  same  was 
not  to  be  paid  for  out  of  the  assets  of  the  estate.  At  the  request 
of  the  contestants  two  of  the  questions  put  in  issue  by  their 
answers  were  ordered  to  be  tried  before  a  jury  of  the  county  of 
Livingston,  which,  by  its  verdict,  found  that  the  petitioners  did 
sell  to  the  administrator,  in  his  representative  capacity,  a  monument, 
and  erected  the  same  in  memory  of  the  deceased,  and  that  the 
price  agreed  npon  was  $442,  to  be  paid  for  when  erected.  These 
proceedings  were  commenced  by  the  filing  of  the  petition  on  the 
16th  day  of  February,  1880. 

From  the  order  as  entered  the  administrator  and  the  other 
contestants  appeal. 

Daggett  &  Norton,  for  the  appellants. 

Bingham  <b  Joslyn,  for  the  respondents. 

Babkbr,  J. : 

The  contestants  object  that  the  surrogate  failed  to  acquire  juris- 
diction of  the  subject-matter  because  the  petition  is  defective,  for 
the  reason  it  does  not  set  forth  the  facts  required  by  section  3, 
chapter  6,  title  4  of  the  second  part  of  the  Revised  Statutes.  That 
section  is  applicable  only  when  proceedings  for  the  sale  of  the  real 
estate  of  the  decedent  are  instituted  by  the  executor  or  administrator 
of  his  estate.  When*  a  creditor  applies  for  a  sale  of  the  lands  for 
the  same  purpose  the  creditor,  in  framing  his  petition,  must  comply 
with  chapter  460,  Laws  of  1837,  as  the  same  was  amended  by 
chapter  172,  Laws  of  1843,  and  chapter  298  of  the  Laws  of  1847 
(3  R.  S.  [5th  ed.],  196,  §  59),  which  requires  the  petitioner  to  set 
forth  in  his  petition  that  the  executor  or  administrator  has  rendered 
an  account  to  the  surrogate  and  accounted  for  all  the  assets  which 
eame  to  his  hands,  and  that  the  same  are  insufficient  to  pay  the  debts 
of  the  deceased.  The  petition  avers  all  the  facts  necessary  to  be  in 
fall  compliance  with  the  requirements  of  the  statute,  and  the 
Hun— Vol.  XLII       18 
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surrogate  acquired  jurisdiction  over  the  proceedings.    (  Wood  v. 
McChesney,  40  Barb.,  417.) 

The  administrator  haying  purchased  the  monument  in  his 
representative  capacity,  the  debt  thus  created  should  be  regarded  as 
part  of  the  funeral  expenses  and  it  becomes  a  charge  on  the  estate 
of  the  decedent.  That  such  was  the  character  of  the  indebtedness 
has  been  heretofore  determined  by  this  court,  and  we  adhere  to  the 
conclusions  then  reached.  (Dalrymplej.  Arnold)  21  Hun,  110; 
Laird  v.  Arnold,  25  Hun,  4.) 

These  decisions  were  made  upon  the  authority  of  Patterson  v. 
Patterson  (59  N«  T.,  574).  In  that  case  it  was  stated  that 
the  funeral  expenses  of  a  deceased  person  will  not  be  treated 
as  a  debt  against  the  estate,  but  as  a  charge  upon  the  same,  of 
the  same  nature  and  character  as  the  necessary  expenses  of  adminis- 
tration. After  the  controversy  in  that  case  was  brought  before  the 
courts,  and  before  a  final  decision  was  reached,  chapter  267  of  the 
Laws  of  1874  was  passed,  which  is  decisive  on  the  question  in  con- 
troversy. It  is  there  declared  that  "the  word  debts"  in  said 
title  (referring  to  tit.  4,  chap.  6  of  the  second  part  of  the  Revised 
Statutes)  "  shall  be  construed  as  including  funeral  expenses,  except 
that  the  charges  for  funeral  expenses  shall  be  a  preferred  debt,  and 
be  paid  out  of  the  proceeds  of  such  sale  before  the  general  dis- 
tribution to  creditors  shall  be  made."  The  provisions  of  the  Revised 
Statutes  referred  to  in  this  act  gives  to  creditors  the  right  to  peti- 
tion the  Surrogate's  Court  for  the  sale  of  the  real  estate  of  A 
deceased  person,  for  the  payment  of  their  debts.  It  will  be 
observed  that  no  distinction  is  made  in  the  statute  between  debts 
created  for  funeral  expenses  and  those  created  by  the  decedent  in 
his  lifetime.  We,  therefore,  must  hold,  as  the  learned  surrogate 
held,  and  for  the  reason  stated  in  his  written  opinion,  that  the 
petitioners  were  entitled  to  an  order  directing  a  sale  of  the  real 
estate  for  the  purpose  of  paying  the  debt  due  the  petitioners. 

The  cost  of  the  monument  or  tombstone  seems  to  have  been 
reasonable  in  amount,  in  view  of  the  value  of  the  estate  owned  by 
the  deceased,  and  the  extent  of  his  indebtedness  at  the  time  of  his 
death.  The  fact  that  the  administrator,  who  was  one  of  the  con- 
testants, inherited  one-half  of  the  estate,  and  assented  to  the  erection 
of  the  monument  over  the  grave  of  his  father,  at  a  cost  which  met 
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his  approval,  is  a  farther  reason  why  we  are  of  the  opinion  that  the 
expense  of  the  same  was  not  unreasonable. 

So  much  of  the  decree  as  purports  to  dispose  of  the  question  of 
the  costs  of  the  proceedings  is  not  reviewable  on  this  appeal.  The 
expenses  of  the  proceedings  are  to  be  paid  out  of  the  avails  of  the 
sale,  whether  the  costs  be  taxed  under  the  provisions  of  the  Revised 
Statute  or  by  the  similar  provision  contained  in  the  Code  of  Civil 
Procedure.  All  the  avails  of  the  sale  must  be  brought  into  court 
and  distributed  under  an  order  thereafter  to  be  made.  The  ques- 
tion of  costs  is  not  up  upon  this  appeal.  (In  the  Matter  of  John  O. 
Lamberson,  63  Barb.,  297.) 

The  appellants  have  sought  to  present  the  point,  that  other  pro- 
ceedings for  the  sale  of  the  real  estate  of  the  decedent,  for  the  pay- 
ment of  his  debts,  having  been  commenced  by  other  parties,  and 
then  pending,  for  these  reasons  insist  that  the  application  of  these 
creditors  should  have  been  denied,  as  they  had  an  opportunity  to 
prove  their  debt  in  the  proceedings  pending  when  they  filed  their 
petition.  It  appears  by  the  record,  that  upon  the  return  of  the 
order  for  the  administrator  to  show  cause,  he,  by  his  counsel,  moved 
that  the  proceedings  be  dismissed,  for  the  reason,  as  stated  in  the 
record,  "that  proceedings  for  the  sale  of  the  real  estate  of  said 
deceased,  for  the  payment  of  his  debts,  have  been  commenced  by 
other  parties,  and  are  now  pending,  and  therefore  these  proceedings 
should  be  dismissed,  and  the  petitioners  prove  their  debt,  if  they 
have  any,  in  these  proceedings."  After  a  careful  search  through 
the  records,  I  am  unable  to  find  any  proof  that  other  proceedings 
were  pending  of  the  nature  and  character  of  those  mentioned.  It 
does  not  anywhere  appear  that  the  surrogate  ruled  that  such  matter 
would  not  be  a  defense  to  these  proceedings,  if  the  fact  existed. 
The  allegation  to  that  effect  in  the  answer  of  the  contestants  should 
not  be  taken  as  true,  although  not  denied  by  the  petitioner  by 
replying  to  the  answer. 

So  much  of  the  order  as  awards  costs  to  the  petitioner,  and  fixes 
the  amount  thereof,  should  be  stricken  therefrom,  as  the  surrogate 
had  no  power  to  consider  and  determine  that  question  prior  to  the 
depositing  of  the  proceeds  of  the  sale  with  the  county  treasurer  and  the 
making  of  the  decree  of  distribution.  (In  the  Matter  of  Lamberson, 
63  Barb.,  297 ;  Code  of  Civ.  Pro.,  §  2786,  2563,  3347,  sub.  11.) 
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The  Matter  of  Mace  (4  Redf .,  325)  is  an  authority  for  holding  the 
question  of  costs  is  discretionary  with  the  surrogate,  and  if  allowed 
to  the  petitioner  should  be  taxed  cinder  the  provisions  of  the  Code, 
although  the  petition  was  filed  and  the  proceedings  initiated  prior 
to  September  1,  18801  The  order  of  modification  should  state 
specifically  that  the  question  of  costs  is  reserved  until  the  order  of 
distribution. 

The  order  as  amended  is  affirmed,  with  cost  of  this  appeal  to  be 
paid  out  of  proceeds  of  sale. 

Smith,  P.  J.,  and  Bradley,  J.,  concurred ;  Haioht,  J.,  not 
sitting. 

Order  modified  by  striking  out  the  provision  allowing  and  taxing 
costs  to  the  petitioner  as  premature,  and  as  so  modified  affirmed, 
with  costs  of  this  appeal  to  be  paid  out  of  the  proceeds  of  the 
estate. 


ISAAC  WILLETTS  and  Othebs,  Appellants,  v.  KUFUS  M. 
BROWN  and  Othebs,  Respondents. 

Lien  on  personal  property  —  what  agreement  to  give  security  will  be  enforced  by  courts 
of  equity  —  who  should  be  made  defendant*  in  an  action  to  foreclose  iL 

The  plaintiffs,  who  were  the  owners  of  and  had  the  right  to  operate  and  mine  for 
oil  on  certain  premises  and  to  receive  as  a  royalty  the  one-eighth  of  the  oil 
produced  on  another  parcel,  after  entering  into  possession  of  the  first-named 
parcel  and  digging  five  oil  wells  thereon,  which  produced  a  considerable 
quantity  of  oil,  entered  into  an  agreement,  under  seal,  by  which  they  sold  and 
transferred  all  their  interest  in  the  said  property,  and  in  the  machinery, 
apparatus  and  the  royalty  before  mentioned,  to  the  defendant  Kervin,  who 
agreed  to  pay  therefor  the  sum  of  $32,000.  Thereafter  Kervin  entered  into 
possession  of  the  premises  and  operated  the  wells,  but  neglected  to  pay  the 
amount  due  to  the  plaintiffs.  The  contract  contained  a  provision,  immedi- 
ately following  Kervin's  promise  to  pay  the  purchase-price,  that "  all  rigs,  tanks, 
boilers,  engines,  tubing  and  casing  now  upon  said  land,  or  hereafter  put  upon 
the  same,  shall  remain  upon  the  same,  as  part  and  parcel  of  the  said  premises, 
until  all  payments  shall  be  made  and  completed  herein; "  and,  also,  the  follow- 
ing provision:  "  It  is  further  agreed,  by  and  between  the  parties  hereto,  that  in 
case  of  failure  on  the  part  of  said  Kervin  to  make  the  payments  herein  at  the 
time  they  shall,  respectively,  fall  due  for  the  period  of  ten  days,  then,  after 
such  failure  to  meet  such  payment,  all  oil  produced  upon  the  said  premises 
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dull  thereafter  be  run  into  the  lines  to  the  credit  of  Isaac  Willett  (one  of  the 
plaintiffs)  as  a  security  for  such  payment" 

Bdi,  that  as  the  vendors  were  owners  of  the  fee  of  the  lands,  their  interest  in 
the  wells,  and  all  the  machinery  used  in  operating  the  same,  must  be  regarded 
as  personal  property,  as  between  the  parties  to  this  action,  by  force  of 
chapter  372  of  1883. 

That  the  plaintiffs  had  an  equitable  lien  upon  the  property  and  the  oil  produced 
until  the  entire  purchase-price  was  paid. 

That,  notwithstanding  the  omission  from  the  agreement  of  any  provision  pre- 
scribing the  form  and  manner  in  which  the  security  was  to  be  given,  and 
regarding  the  contract  as  a  mere  executory  promise  to  give  a  lien,  such  a 
promise  would  be  regarded  by  courts  of  equity  as  creating  an  equitable  lien 
which  would  be  enforced,  as  against  the  party  promising  to  give  the  lien  and 
those  who  claimed  under  him,  who  were  not  innocent  purchasers. 

That  the  fact  that  the  defendant  Kervin  had  abandoned  the  premises,  and  that 
the  plaintiffs  had  regained  possession  of  the  same  and  were  engaged  in  operat- 
ing the  wells  and  receiving  the  product  of  oil  and  the  avails  thereof,  did  not 
prevent  them  from  instituting  this  action  to  foreclose  their  lien,  but  furnished 
an  additional  reason  for  them  to  do  so,  as  it  would  enable  them  to  render 
an  account  whereby  the  amount  of  the  unpaid  purchase-money  might  be 
determined. 

That  one  to  whom  the  defendant  Kervin  had  made  a  general  assignment  for  the 
benefit  of  his  creditors,  and  other  persons  claiming  some  interest  in  the  prop- 
erty subsequent  and  subordinate  to  the  lien  of  the  plaintiff,  were  properly 
made  parties  defendant. 

Appeal  from  a  judgment,  entered  in  Allegany  county,  after  a 
trial  had  before  referee,  dismissing  the  plaintiffs9  complaint  as 
to  the  defendants  Rnfus  M.  Brown,  Robert  M.  Wall,  Charles  H. 
Levins  and  Samuel  N.  Reid,  who  are  the  respondents. 

These  defendants  and  Thomas  Kervin  appeared  and  answered, 
denying  many  of  the  material  facts  upon  which  the  plaintiffs' 
cause  of  action  is  based,  and  setting  up  matters  in  defense,  which, 
if  true,  would  defeat  a  recovery  as  to  all  the  defendants.  The 
issues  were  all  referred  to  a  referee  to  hear  and  take  proofs  of  the 
allegations  in  the  complaint  and  to  compute  the  amount  due  and 
owing  on  the  contract  described  in  the  plaintiffs'  complaint,  and  to 
report  the  same  to  the  court.  No  case  was  made  setting  forth  the 
proceedings  on  the  hearing  before  the  referee,  but  be  states,  in  his 
report,  that  on  motion  of  the  counsel  for  all  the  defendants  who 
answered,  except  Thomas  Kervin,  the  plaintiffs'  complaint  was  dis- 
missed as  to  such  defendants  and  each  of  them,  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
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against  such  defendants  or  either  of  them,  with  costs,  which  were 
taxed  and  entered  in  the  judgment  at  $143.77.  No  trial  was  had 
on  issues  between  the  plaintiffs  and  the  defendant  Kervin,  and  they 
remain  untried.    The  case  was  submitted  on  printed  brief. 

Hamilton  Ward,  for  the  appellants. 

A.  L.  Elliott,  for  the  respondents. 

Barker,  J. : 

As  the  complaint  was  dismissed  on  the  defendants9  motion  before 
any  proofs  were  offered  or  any  statement  made  of  the  facts  which 
the  plaintiffs  intended  to  prove  in  support  of  his  cause  of  action,  it 
must  be  determined  by  the  allegations  contained  in  the  complaint 
whether  the  same  was  properly  dismissed,  for  it  is  to  be  presumed 
that  the  plaintiffs  could  sustain,  by  competent  evidence,  the  facts 
therein  set  forth.  A  perfect  cause  of  action  was  stated  against  the 
defendant  Kervin,  entitling  the  plaintiffs  to  the  recovery  of  a 
personal  judgment  against  him,  for  a  large  sura  of  money  and 
for  the  other  relief  which  was  demanded  in  the  complaint.  The 
complaint  states,  in  substance,  that  the  plaintiffs,  Isaac  Willetts  and 
William  Cranston,  were  the  owners  of  and  had  the  right  to  operate 
and  mine  for  oil,  on  certain  premises  which  are  specifically 
described,  and  as  to  another  parcel  they  were  entitled  to  one-eighth 
of  the  oil  which  might  be  produced  thereon  by  other  parties  as  a 
royalty  to  be  paid  to  them.  They  were  in  possession  of  the  first 
named  parcel,  and  had  drilled  five  oil  wells  thereon,  which  were 
productive,  and  which  had  produced  a  considerable  quantity  of 
oil.  There  was  connected  therewith,  and  used  in  developing  the 
property,  engines,  derricks,  pumps,  drills  and  tanks  for  storing  oil, 
such  as  are  commonly  used  in  that  business.  By  an  instrument, 
under  seal,  which  is  set  forth  in  the  complaint,  the  plaintiffs  sold 
and  transferred  all  their  interest  in  the  said  property,  together  with 
the  said  machinery  and  apparatus,  and  in  the  royalty,  before  men- 
tioned, to  the  defendant,  Thomas  Kervin,  who  agreed  to  pay  there- 
for $32,000,  and  the  complaint  alleges  that  at  the  time  of  the 
commencement  of  the  action  there  was  due  and  unpaid  on  said 
contract  $7,000.  It  is  also  alleged  that  Kervin  entered  into  the 
possession  of  the  premises,  operated  the  wells  and  produced  a  large 
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quantity  of  oil.  It  is  also  averred  that  the  other  plaintiff,  Leonard 
Willets,  acquired  an  interest  by  purchase  in  the  contract  of  bargain 
and  sale  prior  to  the  commencement  of  this  action.  The  plaintiffs 
also  claim  that  by  virtue  of  the  contract  they  have  a  lien  upon  all 
the  property  which  was  the  subject  of  the  sale  and  the  oil  which 
has  been  produced,  or  which  may  be  produced,  as  a  security  for  the 
unpaid  purchase-money,  and  seek  in  this  action  to  enforce  such  lien, 
and  for  a  personal  judgment  against  Kervin  for  any  deficiency  that 
may  exist  after  a  sale.  In  the  contract  immediately  following 
Kervin's  promise  to  pay  the  purchase-price,  there  is  a  provision 
that,  "all  rigs,  tanks,  boilers,  engines,  tubing  and  casing  now  upon 
said  land,  or  hereafter  put  upon  the  same,  shall  remain  upon  the 
lame,  as  part  and  parcel  of  the  said  premises,  until  all  payments 
shall  be  made  and  completed  herein,"  and  the  concluding  paragraph 
of  the  agreement  is  as  follows:  "It  is  further  agreed,  by  and 
between  the  parties  hereto,  that  in  case  of  failure  on  the  part  of 
said  Kervin  to  make  the  payments  herein  at  the  time  they  shall 
respectively  fall  due,  for  tho  period  of  ten  days,  then  after  such 
failure  to  meet  such  payment,  all  oil  produced  upon  the  said  prem- 
ises shall  thereafter  be  run  into  the  lines  to  the  credit  of  Isaac 
Willets,  as  a  security  for  such  payments."  At  the  time  of  the  sale 
there  was  some  oil  in  store  in  the  tanks  on  the  premises,  and  the 
contract  also  contains  this  clause :  "  All  the  oil  produced  upon  the 
above  premises  shall  be  the  property  of  the  said  Kervin,  or  if  any 
be  sold  the  avails  thereof  shall  belong  to  him."  It  is  manifest,  when 
taken  in  connection  with  the  averments  of  the  complaint,  that  the 
last-mentioned  term  of  the  contract,  just  quoted,  was  intended  to 
be  a  sale  of  the  oil  in  store  at  the  time  of  the  making  of  the  agree- 
ment. We  are  inclined  to  the  opinion,  and  in  disposing  of  this 
appeal  we  shall  view  the  contract  as  a  sale  in  present^  and  vesting 
the  title  of  all  the  property  in  the  vendee. 

The  respondents'  position  is,  that  as  against  Kervin  the  plaintiffs 
had  no  lien  upon  the  property,  and  could  only  recover  a  personal 
judgment  against  him,  and  for  that  reason  they  were  unnecessary 
parties,  and  there  could  be  no  advantage  secured  to  the  plaintiffs 
by  retaining  them  as  parties  defendant  to  the  action)  pending  the 
trial  of  the  issues  between  them  and  Kervin.  In  our  consideration 
of  this  question  we  have  reached  the  contrary  conclusion,  and  think 
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that  the  plaintiffs  have  an  equitable  lien  upon  the  property  and  the 
oil  produced  until  the  entire  purchase-price  is  paid.  As  the 
vendors  were  the  owners  of  the  fee  of  the  land,  their  interest  in 
the  wells,  and  all  the  machinery  used  in  operating  the  same,  must 
be  regarded  as  personal  property,  as  between  the  parties  to  this 
action,  by  force  of  chapter  372  of  the  Laws  of  1883,  which  provides : 
"  All  oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes,  and  oil  interests  and  rights  held  under  and 
by  virtue  of  any  lease,  or  contract,  or  other  right  or  license  to 
operate  for  or  produce  petroleum  oil,  shall  be  deemed  persomal 
property,  for  all  purposes  except  taxation." 

A 8  to  a  lien  arising  from  the  express  contract  of  the  parties,  the 
general  rule,  as  stated  by  one  of  the  elementary  writers,  is :  "  That 
every  express  executory  agreement  in  writing,  whereby  the  con- 
tracting party  sufficiently  indicates  an  intention  to  make  some  par- 
ticular property,  real  or  personal,  or  fund,  therein  described  or 
identified,  a  security  for  a  debt  or  other  obligation,  or  whereby  the 
party  promises  to  convey  or  assign  or  transfer  the  property  as 
security,  creates  an  equitable  lien  upon  the  property  so  indicated, 
which  is  enforceable  against  the  property  in  the  hands,  not  only  of 
the  original  contractor,  but  of  his  heirs,  administrators,  executors, 
voluntary  assignees  and  purchasers  or  incumbrancers  with  notice." 
(3  Pomeroy's  Eq.  Juris.,  §  1235.) 

The  promise  of  the  vendee  was  to  give  a  security  upon  the  oil 
produced,  and  the  form  and  manner  in  which  the  same  was  to  be 
perfected,  so  as  to  give  the  vendor  some  written  evidence  of 
their  lien,  was  not  provided  for  in  the  agreement.  But,  notwith- 
standing this  omission,  and  regarding  the  contract  as  a  mere  execu- 
tory promise  to  give  a  lien,  courts  of  equity  regard  such  a  promise 
as  creating  an  equitable  lien  which  will  be  enforced  as  against  the 
party  promising  to  give  the  lien  and  those  who  claim  under  him 
who  are  not  innocent  purchasers.  (Pomeroy's  Eq.  Jurisprudence, 
373,  §  1237.) 

In  this  State  the  general  rule,  as  stated,  has  been  applied  in  par- 
ticular casesso  as  to  carry  out  and  consummate,  in  an  effective  manner, 
the  real  intention  of  the  parties,  as  stipulated  in  their  agreement. 

In  Husted  v.  Ingraham  (75  N.  Y.,  251)  the  plaintiff  sold  and 
delivered  a  quantity  of  carpeting  to  their  vendees,  which  were  put 
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down  in  their  hotel,  with  the  understanding  that  the  purchasers 
should  secure  the  purchase-price  to  the  vendors  by  a  chattel  mort- 
gage. The  purchasers'  notes  were  received  without  exacting  a 
chattel  mortgage  upon  the  carpets,  and,  thereafter,  a  receiver  was 
appointed  of  the  property  of  the  purchasers,  and  he  claimed  a  title 
to  the  carpets.  In  commenting  upon  the  rights  of  the  parties,  the 
court  said :  "  The  carpets  having  been  delivered  under  an  agreement 
that  the  price  should  be  secured  by  a  mortgage  thereon,  that  agree- 
ment could  have  been  specifically  enforced  in  equity  and  constituted 
an  equitable  lien  upon  the  property  as  against  J.  E.  Miller  &  Co. 
(the  purchaser),  and  all  persons  claiming  through  or  under  them, 
except  "bona  fide  purchasers  having  no  notice  of  the  lien." 

In  Hale  v.  Omaha  National  Bank  (49  N".  T.,  626),  the  lessees 
of  a  hotel  property  agreed,  in  writing,  in  one  of  the  clauses  of  the 
lease,  to  give  their  vendors  a  lien  to  secure  the  payment  of  rent, 
upon  all  the  furniture  which  they  should  place  in  the  hotel.  The 
defendant  seized  the  property  and  converted  the  same  to  his  own 
use  without  any  claim  or  color  of  title.  The  court,  in  holding  that 
the  plaintiff  had  an  equitable  lien  upon  the  property,  said  that  the 
parties  evidently  contemplated  some  further  and  other  act  or  deed, 
to  complete  and  perfect  the  security,  but,  notwithstanding  the 
failure  to  do  so,  the  lessors  had  a  right,  as  soon  as  the  lessees  placed 
the  furniture  in  the  hotel,  and  they  could  have  required  of  them 
security  in  proper  form  upon  the  property,  and  had  they  refused, 
upon  request,  to  give  the  lien  agreed  upon,  a  specific  performance 
would  have  been  decreed,  and  the  court  would  have  seized  hold  of 
the  executory  promise  and  regard  that  as  done  which  the  parties 
had  promised  to  do,  and  thus  secure  to  the  lessor  a  perfect  and 
effective  lien,  as  stipulated  in  the  agreement.  (See,  also,  Flagg  v. 
Mann,  2  Sumn.,  487 ;  Chase  v.  Peck,  21  N.  T.,  581 ;  OUson  v. 
GU*ony  2  Allen,  115 ;  Peokham  v.  Haddock,  36  111.,  38 ;  Chadwick 
v.  Clapp,  69  id.,  119.) 

As  to  the  other  items  of  property  we  think,  on  reading  all  the 
provisions  of  the  agreement,  that  it  was  the  intent  and  purpose  of 
the  parties  to  give  the  vendors  a  lien  thereon  for  the  purpose 
of  securing  the  unpaid  purchase-money,  and  the  clause  which  pro- 
vides that  the  same  should  remain  upon  the  premises  and  as  a  part 
and  parcel  of  the  same  until  all  the  payments  should  be  made  and 
Hun— Vol.  XLII        19 
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completed,  was  inserted  for  the  purpose  of  securing  that  end. 
The  form  or  particular  nature  of  the  agreement  which  will  be  suf- 
ficient to  create  a  lien  is  not  very  material,  for  equity  looks  to 
the  final  intent  and  purpose  of  the  parties  rather  than  at  the 
form,  and  if  the  intent  appeared  to  give,  or  to  charge,  or  to  pledge 
property,  real  or  personal,  as  a  security  for  an  obligation,  and  the 
property  js  so  described  that  the  principal  things  intended  to  be 
given  or  charged  can  be  sufficiently  identified  the  lien  follows. 
(Pomeroy'8  Eq.  Juris.,  §  1237  and  the  cases  cited  in  the  foot  nntes.) 

The  fact,  as  alleged  in  the  complaint,  that  Kervin  had  abandoned 
the  premises  and  the  plaintiffs  had  regained  possession  of  the  same 
and  are  engaged  in  operating  the  wells  and  receiving  the  product 
of  oil  and  the  avails  thereof,  is  no  bar  to  his  maintaining  an  action 
to  foreclose  this  lien,  and  is  an  additional  reason  why  they  should 
institute  foreclosure  proceedings  and  render  an  account  of  the  avails 
of  the  property  so  that  the  true  amount  of  the  unpaid  purchase- 
money  may  be  ascertained. 

The  defendant  Reid  is  the  general  assignee  of  Eervin,  and  for 
that  reason  he  is  a  proper  party  defendant.  As  to  the  other  defend- 
ants the  complaint  avers  that  they  have  or  claim  some  interest  in 
the  property  subsequent  and  subordinate  to  the  lien  of  the  plaintiff, 
and  in  their  answers  they  set  up  a  lien  upon  the  property  and 
claim  that  the  plaintiffs'  debt  has  been  fully  paid  and  satisfied. 
The  plaintiffs  having  a  lien  on  the  property  as  against  their  ven- 
dee, in  an  action  to  foreclose  the  same,  there  can  be  no  doubt  what- 
ever but  that  the  defendants  named  were  proper  parties  in  this 
action.  (Fowler  v.  Mutual  Life  In**  Co.y  28  Hun.,  198 ;  Brown 
v.  Vdhming,  64  K  T.  76.) 

The  judgment  should  be  reversed,  new  trial  granted,  with  costs 
to  abide  the  event. 

Smith,  P.  J.,  Haight  and  Bradley,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
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CARLOS  E.  CHAFFEE, Respondent, v.  CALISTA  GODDARD, 
as  Administratrix,  eto.,  of  SETH  "W.  GODDARD,  Deceased, 
Appellant. 

Evidence  — wJien  the  execution  and  delivery  of  a  mutual  agreement  is  a  personal 
transaction  within  the  meaning  of  section  829  of  the  Code  of  Civil  Procedure. 

Tins  action  was  brought  by  one  Cochran  against  the  defendant,  as  administratrix 
of  one  Goddard,  to  recover  damages  sustained  by  Cochran  by  reason  of  the 
failure  of  Goddard  to  convey  the  undivided  one-half  of  a  farm  to  the 
plaintiff,  as  he  had,  by  a  sealed  agreement  made  between  the  parties,  agreed 
to  do.  The  agreement  was  not  acknowledged  by  either  party,  and  there  was 
no  subscribing  witness  thereto.  Upon  the  trial,  for  the  purpose  of  proving  the 
execution  and  delivery  of  the  agreement,  Cochran  was  called  as  a  witness  in 
his  own  behalf  and  stated  that  he  was  acquainted  with  Goddard.  His  counsel 
then  placed  in  his  hands  the  alleged  agreement  and  asked  him  if  he  executed 
the  same,  to  which  question  he  was  allowed,  against  the  objection  and  excep- 
tion of  the  defendant's  counsel,  to  answer  that  it  was  his  signature. 

Field,  that  it  was  error  to  allow  him  so  to  do. 

That  as  the  agreement  was  one,  inter  partes,  which  would  not  be  binding  upon 
either,  unless  executed  by  both  with  a  mutual  understanding  that  upon  placing 
their  signatures  thereto  it  should  be  considered  a  complete  agreement,  binding 
and  operating  upon  both  parties,  its  execution  and  delivery  was  a  mutual 
transaction  between  the  parties,  as  to  which  the  plaintiff  was  incompetent  to 
testify. 

Simmons  v.  Havens  (101  N.  Y.,  427, 488)  distinguished. 

Appeal  from  an  interlocutory  judgment  entered  upon  the  decision 
of  the  court  at  the  Erie  Special  Term. 

The  original  plaintiff  was  Byron  Cochran,  who  died  since  the 
entry  of  judgment,  and  the  respondent  has  been  substituted  as  his 
personal  representative.  The  action  was  founded  upon  the  coven- 
ant of  Seth  W.  Goddard,  deceased,  as  contained  in  an  agreement 
between  himself  and  Byron  Cochran,  deceased,  the  5th  day  of 
August,  1853,  by  the  terms  of  which  Goddard,  in  consideration  of 
the  sum  of  five  dollars  and  certain  covenants  entered  into  on  the 
part  of  Cochran,  agreed  to  convey  to  him  by  a  good  and  sufficient 
warranty  deed  the  one  undivided  half  of  a  farm  containing  two 
hundred  acres  of  land  subject  to  a  mortgage  referred  to  and 
described  in  the  agreement.  The  Special  Term  found  that  Cochraq 
folly  performed  the  covenants  and  agreements  on  his  part,  and  chat 
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said  bond  and  mortgage  was  fully  paid  and  discharged.  Goddard, 
in  liis  lifetime,  sold  and  conveyed  the  property-  to  a  third  party 
and  received  the  pay  therefor,  and  np  to  that  time  enjoyed  the  rents 
and  profits  of  the  farm.  By  the  interlocutory  judgment,  the  defend- 
ant was  required  to  account  before  a  referee  for  one-half  the  moneys 
received  on  the  sale  of  the  farm,  and  to  render  an  account  as  to  the 
rents  and  profits  derived  from  the  land,  and  the  amount  of  taxes 
paid  by  him. 

Sprague,  Morey  &  Sprague,  for  the  appellant. 

Day  <&  Romer,  for  the  respondent 

Barker,  J. : 

The  agreement  upon  which  the  action  was  founded  is  under  seal 
and  purports  to  be  executed  by  both  of  the  parties  thereto.  It 
was  not  acknowledged  before  any  officer  by  either  party,  and  there 
was  no  subscribing  witness  thereto.  This  alleged  agreement  is 
fully  set  forth  in  the  complaint,  and  the  defendant  in  her  answer 
denies  the  execution  and  delivery  of  the  same,  and  the  record  title 
to  the  property  was  admitted  to  be,  at  the  date  of  the  instrument, 
in  the  deceased,  Seth  "W.  Goddard.  On  the  trial,  for  the  purpose 
of  proving  the  execution  and  delivery  of  the  instrument,  the  original 
plaintiff,  Byron  Cochran,  was  examined  as  a  witness  in  his  own 
behalf.  After  stating  that  he  was  acquainted  with  Mr.  Goddard, 
his  counsel  placed  in  his  hands  the  alleged  agreement,  and  he  was 
then  asked  if  he  executed  the  same.  The  defendant  objected  to 
the  question,  that  it  was  not  competent  for  him  to  prove  the  execu- 
tion of  the  agreements  on  his  part,  as  it  involved  a  personal  transac- 
tion or  communication  between  the  witness  and  Mr.  Goddard,  the 
other  party  to  the  instrument,  and  he  was  incompetent  to  testify  on 
that  subject,  by  the  provisions  of  section  829,  Code  of  Civil  Procedure.. 
The  objection  was  overruled  and  the  defendant  excepted,  and  the 
witness  answered  that  it  was  his  signature.  He  was  then  asked  if 
he  knew  the  handwriting  of  Seth  W.  Goddard.  This  was  objected 
to  by  the  defendant's  counsel,  without  stating  the  grounds  upon 
which  it  was  made,  and  it  does  not  appear  that  the  court  made  any 
ruling  thereon,  or  that  any  exception  was  taken,  but  the  witness 
answered  the  question  that  it  was  the  genuine  signature  of  Seth 
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W.  Goddard.  By  another  witness  the  signature  of  Goddard  was 
proved.    The  contract  was  then  received  and  read  in  evidence. 

The  question  is  thus  presented  whether  the  plaintiff,  as  surviving 
party  to  the  alleged  contract,  was  a  competent  witness  to  prove  its 
execution  on  his  part.  The  appellant  claims  that  his  evidence 
proving  the  execution  of  the  contract,  related  to  a  personal  transac- 
tion as  a  communication  between  himself  and  the  deceased  party 
thereto.  The  agreement  being  one  inter  partes,  it  would  not  be 
binding  upon  either,  unless  executed  by  both  with  a  mutual  under- 
standing, that  upon  placing  their  signatures  thereto,  that  it  should 
be  considered  a  complete  agreement  binding  and  operative  on  both 
as  parties.  The  law  implies,  the  contrary  not  appearing,  that  the 
parties  thereto  both  signed  the  agreement  at  the  same  time  and  in 
the  face  of  each  other.  Without  personal  negotiations,  mutual  in 
their  character,  no  agreement  could  have  been  made  and  concluded 
between  the  parties.  The  written  instrument  is  the  record  and  the 
only  legitimate  proof  of  the  oral  contract.  It  seems  plain,  beyond 
all  rational  argument,  that  the  execution  and  delivery  of  the  instru- 
ment was  a  mutna*l  transaction  between  the  parties.  The  defendant's 
answer  put  in  issue  the  execution  and  delivery  of  the  agreement 
and  it  was  essential  for  the  plaintiff  to  prove,  in  order  to  sustain  a 
recovery,  that  he  did,  on  his  part,  execute  the  contract  at  a  time  and 
under  such  circumstances  so  as  to  give  it  the  character  of  mutuality. 
It  may  be  true  that  the  agreement  bears  the  genuine  signature  of 
the  plaintiff  as  well  as  that  of  the  defendant,  but  it  might  also  be 
true,  as  a  matter  of  fact,  that  the  plaintiff's  signature  was  written  by 
him  long  after  the  deceased  subscribed  the  same,  or  even  after  his 
death.  Proving  the  plaintiff's  signature,  as  the  execution  of  the 
agreement  on  his  part,  was  not  evidence  proving  an  extrinsic  and 
isolated  and  independent  fact,  separate  and  distinct  from  the 
transaction  which  gave  validity  to  the  agreement. 

Parties  to  actions  are  competent  witnesses  in  their  own  behalf, 
upon  all  issues  involved  in  the  controversy,  except  in  the  cases 
enumerated  in  section  829.  That  section  provides  that  a  person 
interested  in  the  event  of  the  action  shall  not  be  a  witness,  in  his 
own  behalf,  against  the  executor  or  administrator  or  survivor  of  a 
deceased  party,  concerning  a  personal  transaction  or  communication 
between  the  witness  and  the  deceased  person.     Any  transaction 
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between  the  witness  and  a  deceased  person  in  which  the  witness  in 
any  manner  participated  and  all  communications  between  the 
person  deceased  and  the  witness,  if  he  in  any  way  was  a  party 
thereto,  are  within  the  rule  of  the  statute  which  disqualifies  the 
witness  from  testifying  in  relation  thereto.  The  object  and  purpose 
of  the  statute  is  plain  and  clear,  and  has  been  stated  in  many  of  the 
reported  cases  and  applies  to  all  cases  where  the  deceased  party,  if 
living,  could  contradict,  explain  or  qualify  the  evidence  as  proposed 
to  be  given  by  the  survivor  as  a  witness  in  his  own  behalf. 

In  Ilolcoirib  y.  Holconib  (95  N.  Y.,  316)  the  court,  in  remarking 
upon  the  provisions  of  the  section,  stated :  "  The  words  of  exclusion 
are  as  comprehensive  as  language  can  express.  Transactions  and 
communications  embrace  every  variety  of  affairs  which  can  form 
the  subject  of  negotiation,  interviews  or  actions  between  two  per- 
sons, and  include  every  method  by  which  one  person  can  derive 
impressions  or  information  from  the  conduct,  condition  or  language 
of  another.  The  statute  is  a  beneficial  one  and  ought  not  to  bo 
limited  or  narrowed  by  construction." 

It  would  seem  to  be  obvious  that  the  plaintiffs  evidence  proving 
the  execution  of  the  contract  on  his  part  involved  an  interview 
between  himself  and  the  deceased.  This  conclusion  seems  to  be  sus- 
tained by  the  decisions  of  the  courts  in  many  cases  not  unlike  in 
principle  from  the  one  before  us. 

In  Qarvey  v.  Owens  (37  Hun,  498)  the  action  was  founded  upon 
an  agreement  in  writing  between  John  and  James  Garvey  relative  to 
a  piece  of  land  of  which  James  had  the  title,  and  by  which  he  had 
agreed  to  convey  the  same  to  the  plaintiff,  who  was  the  son  of  John 
Garvey.  James  Garvey  having  died,  the  plaintiff  commenced  an 
action  against  the  heirs-at-law  of  James  Garvey  to  enforce  the 
agreement.  To  prove  the  execution  of  the  agreement  John  was 
called  as  a  witness,  and  the  court  held  that  the  proof  of  the  signa- 
tures to  the  instrument  by  John  Garvey  related  to  a  personal 
transaction  between  them,  and  was,  in  effect,  a  statement  that  the 
instrument  was  the  embodiment  of  an  agreement  made  between 
them,  and  for  that  reason  he  was  an  incompetent  witness. 

In  Pease  v.  Barnett  (30  Hun,  525)  the  action  was  brought  by  the 
plaintiff  upon  a  bond  given  to  him  by  Azuba  Carpenter,  a  married 
woman.    She  being  dead  the  action  was  brought  against  her  execu- 
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tor,  and  it  was  defended  upon  Ihe  ground  that  the  bond  was,  after 
its  execution,  altered  by  the  insertion  of  a  clause,  making  the  sime 
in  terms  bind  'he  separate  estate  of  Azuba,  the  deceased.  Upon 
tbe  trial  the  palintiff  was  called  as  a  witness  in  his  own  behalf  and 
testified  that  he  was  not  present  ^hen  tire  bond  was  signed,  but 
that  he  saw  it  in  the  hands  of  his  attorney  after  it  was  drawn  and 
shortly  before  its  execution,  and  then  it  contained  the  clause  in 
question  as  it  appeared  upon  the  bond,  and  it  was  held  that  the 
evidence  waa  incompetent  for  the  reason  that  it  related  to  a  per- 
sonal transaction  with  the  deceased,  the  court  remarking  that  if  the 
deceased  obligee  had  been  living  at  the  time  of  the  trial  she  might 
have  contradicted  the  plaintiff  on  that  point  by  a  statement  that  the 
clause  in  dispute  was  not  inserted  when  she  executed  the  agreement. 

In  MiUigan  v.  Robinson  (16  N.  T.  Weekly  Dig.,  96)  it  was 
held  that  the  surviving  party  to  an  agreement  was  not  a  competent 
witness  to  prove  its  delivery  by  the  deceased  party  in  an  action 
against  the  latter's  personal  representatives.  (See,  also,  Resseguie 
v.  Mason,  58  Barb.,  89 ;  Denham  v.  Jayne,  3  Hun,  614.) 

In  Pinney  v.  Orth  (88  N.  T.,  447)  the  question  under  considera- 
tion was  whether  the  fact  testified  to  by  the  surviving  party  to  a 
contract  related  to  a  transaction  between  himself  and  a  deceased 
party  thereto,  and  the  court  remarked  that  the  language  of  the 
prohibition  is  sufficiently  broad  to  prohibit  the  survivor  from  testi- 
fying that  any  particular  communication  or  transaction  did  or  did 
not  take  place  personally  between  himself  and  the  deceased,  but 
did  not  preclude  the  snrvivor  from  testifying  to  any  independent  or 
extraneous  facts  or  circumstances  which  tended  to  prove  that  there 
was  never  any  transaction  or  conversation  between  the  parties  of 
tbe  character  relied  upon  by  the  representatives  of  the  deceased 
party,  as,  for  instance,  that  the  survivor  at  the  time  was  absent  from 
the  country  where  the  transaction  is  said  to  have  occurred,  or  that 
he  was  not  at  the  place  where  it  was  claimed  that  the  conversation 
took  place,  so  long  as  he  refrained  from  testifying  to  anything  that 
was  or  was  not  said  or  done  between  himself  and  the  deceased. 

The  case  of  Simmons  v.  Havens  (101  N.  T.,  427,  433)  does  not, 
in  oar  opinion,  sustain  the  rulings.  In  that  case  the  plaintiff  was 
the  grantee  in  a  deed,  and  in  an  action  of  ejectment  against  the 
heire  of  the  grantor,  who  claimed  title  under  him,  the  plaintiff  was 
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permitted  to  prove  that  the  grantor's  signature  was  genuine.  Jt  did 
not  appear  that  the  grantee  received  the  deed  from  the  hands  of  the 
grantor,  and  it  was  held  that  her  evidence  did  not  necessarily  involve 
a  personal  transaction  with  the  deceased  grantor,  as  the  grantee 
might  have  received  the  deed  from  the  hands  of  a  third  person. 
The  deed,  if  delivered,  would  be  effective  to  convey  the  title  to 
lands,  although  the  parties  thereto  never  had  any  negotiations  con- 
cerning the  execution  and  delivery  of  the  deed.  In  the  case  before 
us  it  was  incumbent  on  the  part  of  the  plaintiff  to  establish  the 
mutuality  of  the  agreement  and  its  delivery.  It  is  a  contract  con- 
taining mutual  and  reciprocal  covenants,  and  the  writing  is  the 
record  of  their  previous  oral  negotiations. 

If  the  plaintiff's  evidence  was  pertinent  and  material  for  any  pur- 
pose in  this  case  it  was  to  establish  that  he  executed  the  agreement 
at  the  same  time  that  it  was  executed  by  the  deceased,  and  that  they 
then  and  there  mutually  understood  that  the  iustrumeat  was  made 
complete  as  to  its  execution  and  became  binding  upon  both  parties. 

As  there  must  be  a  new  trial  for  error  in  receiving  the  evidence 
of  the  plaintiff,  we  do  not  deem  it  profitable  now  to  discuss  the 
other  questions  argued  by  the  learned  counsel  for  the  appellant. 

The  judgment  should  be  reversed,  new  trial  granted,  with  costs 
to  abide  the  event. 

Smith,  P.  J.,  Haight  and  Bradley,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
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THE  BUFFALO  LUBRICATING  OIL  COMPANY  (Limited), 
Respondent,  v.  THE  STANDARD  OIL  COMPANY  OF 
NEW  YORK,  Appellant,  Impleaded  with  Others. 

SAME,  Respondent,  v.  ACME  OIL  COMPANY,  Appellant, 
Impleaded  with  Others. 

Actions  in  tort  —  a  several  judgment  may  be  rendered  against  one  of  several  defend- 
ants —  liability  of  a  corporation  for  slandering  the  business  of  another  corporation 
carrying  on  the  same  business —  what  facts  sfiow  this  to  have  been  done  —  a  pleading 
should  allege  that  the  acts  complained  of  were  done  by  the  corporation  and  not  by 
its  agent 

The  plaintiff,  a  corporation  organized  under  the  laws  of  this  State  for  the  pur- 
pose of  manufacturing,  refining  and  selling  oil,  brought  this  action  against  seven 
defendants,  three  of  whom  were  corporations,  one  of  them  being  the  Standard 
Oil  Company,  a  corporation  organized  under  the  laws  of  this  State  and  engaged 
in  carrying  on  the  same  business  as  the  plaintiff.  The  plaintiff's  cause  of  action 
was  based  upon  the  charge  that  the  defendants  had  combined  and  confederated 
together  for  the  purpose,  and  in  the  manner  set  forth  in  the  complaint,  of  ruin- 
ing the  plaintiff's  business  and  driving  it  out  of  the  market.  Upon  an  appeal 
from  a  judgment  overruling  a  demurrer  interposed  by  the  defendant,  the 
Standard  Oil  Company,  upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action: 

Held,  that  it  was  not  necessary  to  examine  the  complaint  for  the  purpose  of 
Ascertaining  whether  a  good  cause  of  action  was  stated  as  against  the  defend- 
ants, other  than  the  Standard  Oil  Company,  for  the  reason  that,  in  actions  of 
tort,  judgment  may  be  entered  against  either  of  the  defendants,  when  more 
than  one  is  joined,  if  the  proofs  establish  a  cause  of  action  against  such 
defendant. 

That  it  would  not  be  necessary  to  prove  upon  the  trial  the  conspiracy  alleged  in 
the  complaint,  except  for  the  purpose  of  securing  a  joint  recovery  against  all 
the  defendants. 

It  was  alleged  in  the  complaint  that  the  defendants,  other  than  the  Standard  Oil 
Company,  formed  a  conspiracy  to  injure  the  plaintiff,  and  did  certain  acts 
injurious  to  the  plaintiff,  in  pursuance  of  such  conspiracy,  prior  to  the  time  at 
which  the  defendant,  the  Standard  Oil  Company,  was  organized;  that  after 
that  defendant  was  organized  it  joined  and  became  a  party  to  the  conspiracy 
and  ratified  said  previous  actions;  that  after  the  organization  of  that  defend- 
ant, the  conspirators,  by  letters  and  other  means,  requested  various  customers 
of  the  plaintiff  not  to  purchase  oil  from  it,  and  represented  that  the  plaintiff's 
oil  was  of  inferior  quality,  and  that  the  plaintiff  had  no  right  to  make  such  oils 
and  vend  the  same  on  the  market,  and  threatened  the  defendant's  customers 
with  law  suite  and  expenses  if  they  continued  to  patronize  the  plaintiff 
Hra— VouXLII         20' 
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and  purchase  its  commodities,  and  employed  one  Steam  to  make  such 
statements,  and  that  he  did  make  the  same  at  the  city  of  Boston  and  in  other 
places  in  the  State  of  Massachusetts,  and  in  various  parts  of  New  England,  to 
certain  customers  of  the  plaintiff,  and,  by  reason  thereof,  the  plaintiff  lost 
many  of  its  said  customers  and  much  of  its  trade  and  business  and  suffered 
great  loss  and  damage  in  consequence  thereof;  that  the  said  conspirators,  by 
their  agents  and  servants,  did  falsely  represent  to  the  customers  of  the  plain- 
tiff, that  said  conspirators  or  some  of  them,  had  patents  that  covered  the 
entire  produet  of  plaintiff's  manufacture,  and  that  the  plaintiff  had  no  right 
to  make  the  oil  it  was  then  manufacturing,  and  that  all  who  bought  oil  of 
the  plaintiff  were  infringing  the  patents  of  some  one  or  all  of  the  said  conspir- 
ators, and  that  one  or  more  of  said  conspirators  would  bring  actions  for  such 
infringements  against  each  and  every  of  the  customers  of  the  plaintiff  who 
bought  oils  or  dealt  with  the  plaintiff,  by  reason  of  which  they  prevented 
many  of  the  plaintiff's  customers  from  purchasing  oil  from  it 

Held,  that  it  was  manifest  that  by  the  use  of  the  term  conspirators  the  plaintiff 
intended  to  charge  all  of  the  defendants,  including  the  Standard  Oil  Company, 
with  the  illegal  acts  alleged  to  have  been  done. 

That  if  the  acts  thus  charged  were  proved  to  have  been  done  by  the  defendant, 
the  Standard  Oil  Company,  through  its  officers  or  agents,  it  had  slandered  the 
plaintiff's  business  and  committed  an  inexcusable  wrong  condemned  by  the 
laws  of  the  land  as  well  as  by  honorable  traders  and  merchants. 

That  in  stating  his  cause  of  action  against  the  corporation  it  was  proper  for  the 
plaintiff  to  charge  that  the  acts  complained  of  were  the  acts  of  the  corporation 
itself,  and  that  it  was  not  necessary,  nor  would  it  be  proper,  to  aver  that  they 
were  done  by  and  through  the  authorized  agent  of  the  corporation. 

Appeal  from  a  judgment  overruling  a  demurrer  of  the  defend- 
ant, the  Standard  Oil  Company  of  New  York,  interposed  to  the 
plaintiffs  complaint,  npon  the  sole  ground  that  the  facts  stated 
therein  did  not  constitute  a  cause  of  action  against  it.  Six  other 
defendants  are  named,  four  of  them  being  persons  and  two  corpora- 
tions. The  Standard  Oil  Company  of  New  York,  the  party 
demurring,  is  a  business  corporation  organized  under  the  laws  of 
the  State  of  New  York,  engaged  in  manufacturing  and  refining  oil 
and  placing  the  same  npon  the  markets  of  the  country.  The  plain- 
tiff, a  corporation  organized  under  the  laws  of  this  State,  is  also 
engaged  in  manufacturing  and  refining  oil  and  selling  the  same 
to  merchants  and  traders  in  this  and  other  States 

Geo.  J.  Sicard,  for  the  appellants. 

E.  W.  Hatch  and  Addbert  Moot,  for  the  respondent. 


Digitized  by 


Google 


LUBRICATING  OIL  CO.  v.  STANDARD  OIL  CO.     155 
Fifth  Department,  October  Term,  1886. 


Barker,  J. : 

The  plaintiffs  cause  of  action  id  based  upon  the  charge  that  the 
defendants  have  combined  and  confederated  together,  for  the  pur- 
pose and  in  the  manner  set  forth  in  the  complaint,  of  ruining  the 
plaintiffs  business  and  driving  it  out  of  the  market  as  a  competitor 
with  the  defendant,  which  is  also  engaged  in  manufacturing  and 
selling  the  same  kind  of  products.  The  single  legal  proposition  pre- 
sented by  the  demurrer  is,  whether  the  complaint  set  forth  facts 
showing  that  the  defendant  has  been  guilty  of  a  wrong  which  has 
resulted  in  an  injury  to  the  plaintiff.  If  *  so,  a  perfect  cause  of 
action  is  stated  and  the  demurrer  was  properly  overruled.  It  is 
wholly  immaterial  to  examine  the  complaint  for  the  purpose  of 
ascertaining  whether  a  good  cause  of  action  is  stated  against  the 
other  defendants  or  not,  for  the  reason  that  in  actions  of  tort  judg- 
ment may  be  entered  against  either  of  the  defendants,  when  more 
than  one  is  joined,  if  the  proofs  establish  a  cause  of  action  against 
the  defendants.  It  is  not  questioned  but  what  the  complaint  set 
forth  a  good  cause  of  action  in  tort  against  the  four  persons  named 
as  defendants,  and  a  joint  judgment  may  be  entered  against  them 
if  the  facts  charged  be  sustained  upon  the  trial.  They  are  charged 
with  having  conspired  together  to  injure  the  plaintiff  in  its  business, 
and  with  having  done  certain  overt  acts  in  carrying  out  their  pur- 
pose which  have  resulted  in  a  pecuniary  loss  to  the  plaintiff.  The 
plaintiff  contended,  on  the  argument,  that  the  complaint  charged, 
in  proper  and  sufficient  terms,  that  the  defendant,  the  Standard  Oil 
Company  of  New  York,  had  joined,  the  conspiracy  after  it  had 
been  formed  by  the  defendants,  and  since  that  time  all  the 
defendants  have  done  certain  overt  acts  in  furtherance  of  such 
common  design  and  purpose,  and  that  it  was  jointly  liable  with  the 
other  defendants  for  all  the  damages  resulting  to  the  plaintiff  grow- 
ing out  of  the  unlawful  combination  as  it  was  originally  formed. 

It  is  clear,  as  it  seems  to  me,  that  it  is  unnecessary  to  determine 
whether  the  complaint  will  bear  that  construction  or  not,  in  view 
of  the  rule  that  in  actions  of  tort  judgment  may  be  entered  against 
such  of  the  defendants  against  whom  a  cause  of  action  is  made  out. 
The  single  inquiry  now  before  us  is,  whether,  upon  the  facts  as 
stated,  a  judgment  may  be  rendered  against  this  defendant,  if  the 
plaintiff  fails  to  prove,  a  like  cause  of  action  against  all  or  either  of 
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the  other  defendants.  On  the  trial  it  is  not  necessary  to  prove  a 
conspiracy  between  the  defendants,  if  one  is  alleged  in  the  com- 
plaint, except  for  the  purpose  of  securing  a  joint  recovery  against 
all.  (Huichins  v.  Eutchina,  7  Hill,  107 ;  Buffalo  Lubricating  Oil 
Company  v.  Everest,  30  Hon,  586.) 

That  a  perfect  cause  of  action  against  this  defendant  is  set  forth 
in  the  complaint,  is  clear  and  indisputable.  It  is  a  business  corpor- 
ation, organized  under  the  laws  of  this  State  in  the  year  IS82,  and 
since  then  has  been  engaged  in  extensive  operations  in  the  same 
towns  and  cities  where  the  plaintiff  is  engaged  in  a  like  business. 
The  complaint  charges  the  other  defendants  with  having  formed  a 
conspiracy  to  injure  the  plaintiff,  and  done  certain  acts  injurious  to 
the  plaintiff,  in  pursuance  therewith,  prior  to  the  time  this  defend- 
ant was  organized  and  went  into  existence  as  a  corporation.  The 
complaint  then  charges  that  after  the  defendant  came  into  existence 
it  joined  and  became  a  party  to  the  conspiracy,  and  ratified  its 
previous  action.  It  is  then  further  charged,  as  of  a  time  after  the 
defendant  was  organized,  that  the  conspirators,  that  is,  all  the 
defendants,  by  letters  and  other  means,  requested  various  customers 
of  the  plaiutiff  not  to  purchase  oil  from  it,  and  represented  that  the 
plaintiff's  oil  was  of  inferior  quality,  and  that  the  plaintiff  had 
no  right  to  make  such  oils  and  vend  the  same  on  the  market,  and 
threatens  die  defendant's  customers  with  law  suits  and  expenses 
if  they  continued  to  patronize  the  plaintiff  and  purchase  its  com- 
modities ;  and  employed  one  Steam  to  make  such  statements,  and 
that  he  did  make  the  same  at  the  city  of  Boston,  and  in  other 
places  in  the  State  of  Massachusetts,  and  in  various  parts  of  New 
England,  to  certain  customers  of  the  plaintiff,  and  by  reason  thereof 
the  plaintiff  lost  many  of  its  said  customers  and  much  of  its  trade 
and  business,  and  suffered  great  loss  and  damage  in  consequence 
thereof.  That  the  said  conspirators,  by  their  agents  and  servants, 
did  falsely  represent  to  customers  of  plaintiff  that  said  conspira- 
tors, or  some  of  them,  had  patents  that  covered  the  entire  product 
of  plaintiff's  manufacture,  and  that  the  plaintiff  had  no  right  to 
make  the  oil  it  was  then  manufacturing,  and  that  all  who  bought 
oil  of  the  plaintiff  were  infringing  the  patents  of  some  one  or 
all  of  the  said  conspirators,  and  that  one  or  more  of  said  conspira- 
tors would  bring  actions  for  .such  infringements  against  each  and 
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every  of  the  customers  of  the  plaintiff  who  bought  oils  or  dealt  with 
the  plaintiff,  for  such  infringement  of  the  said  patents,  and  that  by 
reason  thereof,  the  said  conspirators  did  prevent  many  of  the  cus- 
tomers of  the  plaintiff  from  purchasing  oils  of,  or  from  dealing 
with  it,  and  did  take  from  the  plaintiff  many  of  its  customers  to  the 
great  damage  of  the  plaintiff.  The  complaint  also  avers  that,  of  a 
time  subsequent  to  the  creation  of  this  defendant  as  a  corporation, 
the  defendant  did  other  wrongful  acts  to  the  detriment  and 
pecuniary  injury  of  the  plaintiff. 

In  that  part  of  the  complainjt,  of  which  the  substance  lias  just 
been  stated,  it  is  manifest  that  by  the  use  of  the  term  conspirators 
the  pleader  intended  to  charge  all  of  the  defendants,  including  the 
Standard  Oil  Company  of  New  York,  with  being  actors  in  the 
performance  of  the  illegal  acts  charged.  If  the  acts  thus  charged 
to  have  been  done  by  the  defendants  are  proved  upon  the  trial  to 
have  been  done  by  this  defendant,  through  its  officers  or  agents,  it 
has  slandered  the  plaintiff's  business  and  committed  an  inexcusable 
wrong  condemned  by  the  laws  of  the  land  as  well  as  by  honorable 
traders  and  merchants.  It  is  charged  that  this  defondant,  together 
with  the  other  defendants,  employed  a  particular  person  to  repeat 
the  slanders  to  and  among  the  plaintiff's  customers,  and  his  acts  in  the 
oyes  of  the  law  are  the  acts  of  the  defendant  and  it  becomes  liable 
for  all  the  damages  sustained  by  the  plaintiff  by  reason  thereof. 
The  general  rule  upon  that  subject  is,  as  established  by  the  recent 
cases,  that "  for  the  acts  of  the  servant,  within  the  general  scope  of  his 
employment,  while  engaged  in  his  master's  business,  and  done  with 
a  view  to  the  furtherance  of  that  business  and  the  master's  interest, 
the  master  will  be  responsible  whether  the  act  be  done  negligently, 
wantonly  or  even  wilfully."  In  general  terms,  if  the  servant 
misconducts  himself,  in  the  course  of  his  employment,  his  acts  are 
the  acts  of  the  master,  who  must  answer  for  them.  (Mott  v. 
Consumer  j  Ice  Cornpany,  73  N.  5T,  543.) 

In  Reed  v.  The  Ho?ne  Savings  Bank  (130  Mass.,  445),  the  court 
said  that,  "  by  the  great  weight  of  modern  authority,  a  corporation 
may  be  liable  oven  when  a  fraudulent  cr  malicious  intent  in  fact  is 
necessary  to  be  proved,  the  fraud  or  malice  of  its  authorized  agents 
being  imputable  to  the  corporation ;  as  in  actions  for  fraudulent 
representations."    (See,  also,  2  Addison  on  Torts,  73.) 
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There  is  great  justice  and  fairness  in  this  role,  otherwise  injustice 
might  be  done  to  individuals  if  their  remedy  for  wrongs  authorized 
by  corporations  were  to  be  confined  to  actions  against  the  agents 
employed  by  the  corporation.  Since  in  these  times  a  vast  portion 
of  the  business  of  the  country  is  carried  on  by  corporations,  guided 
and  stimulated  in  their  action  by  the  advice  and  under  the  direction  of 
shareholders,  who  desire  to  make  their  investment  profitable,  this 
rule  should  not  be  narrowed  or  limited  in  any  degree  by  the  decisions 
of  the  court. 

If  the  views  already  expressed  are  sound,  then  it  becomes  wholly 
unnecessary  to  consider  the  proposition  much  discussed  upon  the 
argument,  by  the  learned  counsel  for  the  dofendant,  that  a  corpora- 
tion cannot  become  a  party  to  a  conspiracy.  Although  it  is  difficult 
to  see  why  it  may  not,  and  authority  may  be  cited  holding  that  it  can 
join  a  conspiracy  and  become  liable  for  the  action  of  all  the  con- 
spirators. (Dodge  v.  Bradstreet  Co.,  59  How.,  104;  Morton  v. 
Metropolitan  Life  Ins.  Co.,  84  Hun,  367.) 

The  plaintiff  in  stating  his  cause  of  action  against  a  corporation 
may,  and  should  state  the  acts  complained  of  as  being  the  acts  of 
the  corporation  itself,  and  it  is  not  necessary  nor  proper  to  aver  in  the 
complaint  that  they  were  done  by  and  through  the  authorized  agent 
of  the  corporation.  It  is  a  matter  of  proof  upon  the  trial  to  establish 
that  the  person  who  did  the  act  was  the  authorized  agent  of  the 
defendant,  for  it  can  only  act  through  its  officers  and  agents.  When 
a  charge  is  made  in  a  pleading  against  a  corporation  by  its  corporate 
name,  the  legal  inference  is  that  some  person  or  persons  in  its  employ 
did  the  act  imputed.  (1  Chitty  on  Plead.,  286 ;  2  Wait's  Pr.,  376 ; 
Stoddard  v.  Onondaga  Conference,  12  Barb.,  575.) 

Judgment  affirmed,  with  costs,  and  with  leave  to  the  defendant 
to  withdraw  the  demurrer  and  answer  on  payment  of  the  costs  of 
the  demurrer  and  of  this  appeal,  within  twenty  days. 

Smith,  P.  J.,  and  .Bradley,  J.,  concurred;  IIaiqht,  J.,  not 
sitting. 

Judgment  in  each  case  affirmed,  with  coats,  with  leave  to  the 
defendant  to  withdraw  demurrer  and  answer  the  complaint  in 
twenty  days,  on  payment  of  the  costs  of  the  demurrer  and  of  thia 
appeal 
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MEMORANDA 


CASES  NOT  REPORTEDIN  FULL, 


FREDERICK  J.  BLAESI  and  Others,  Appellants,  v.  CARO- 
LINE BLAESI,  Widow  of  JACOB  F.  BLAESI,  Respondent. 

Bsidenee  as  to  pergonal  transactions  with  a  deceased  person —  to  what  eases  the 
prohibition  does  not  extend—  Oode  of  Civil  Procedure,  see.  829. 

Appeal  from  a  judgment  of  the  Monroe  Special  Term,  dismiss- 
ing the  complaint. 

The  action  was  brought  to  establish  a  deed  of  conveyance  alleged 
to  have  been  made  by  the  defendant  to  Jacob  F.  Blaesi,  who 
subsequent  to  such  conveyance  became  her  husband ;  who,  having 
title,  conveyed  the  premises  to  one  Jacob  Stubenbord,  on  May  18, 
1874,  and  on  May  17,  1877,  he  married  the  defendant.  In  June, 
1877,  Stubenbord  conveyed  the  premises  to  her.  Jacob  F.  Blaesi, 
the  husband,  died  intestate  in  December,  1888.  The  plaintiffs  are 
his  heirs-at-law,  and  they  allege  that  the  defendant,  the  widow 
of  Jacob  F.  Blaesi,  made  and  delivered  to  him,  in  1882,  a  deed  of 
conveyance  of  the  land  in  question.  They  demand  judgment  that 
the  deed  may  be  produced,  and  that  they  be  adjudged  the  owners 
of  the  premises,  as  such  heirs,  subject  to  her  right  of  dower.  The 
allegations  as  to  the  conveyance  are  put  in  issue  by  the  defendant's 
answer. 

The  trial  court  found  that  the  defendant  took  title  from  Stuben- 
bord, and  has  since  continued  to  be,  and  is  the  owner,  and  in  the 
possession  of  the  premises,  and  directed  judgment  dismissing  the 
complaint  on  the  merits. 

The  court  at  General  Term,  after  holding  that  this  finding  was 
supported  by  the  evidence,  said :  "  The  difficulty  arises  upon  excep- 
tions taken  to  the  exclusion  of  evidence  on  the  trial.  One  of  the 
plaintiffs  testified  that  a  conversation  took  place  between  the 
defendant,  her  husband  and  himself,  and  his  evidence  of  such  con- 


Digitized  by 


Google 


160  BLAESI  v.  BLAESI. 


Fifth  Department,  October  Term,  1886. 


versation  was  excluded  ae  incompetent,  under  Code  of  Civil  Pro- 
cedure, section  829.  The  witness  was  a  party,  and  interested  in 
the  event,  and  was  examined  in  his  own  behalf  and  interest  and 
that  of  his  co-plaintiffs,  but  not  against  the  executor,  administrator 
or  survivor  of  a  deceased  person,  or  a  person  deriving  title  from, 
through  or  under  a  deceased  person.  The  defendant  took  her  title 
from  a  person  other  than  her  husband,  and  although  her  grantor 
took  his  title  from  him,  that  fact  does  not  presumptively  place  her 
within  the  relation  to  the  deceased  required  to  give  application  to 
the  inhibition  of  the  statute  referred  to.  Her  grantor  wonld  be 
excluded  as  against  her  from  testifying  to  personal  communications 
had  by  him  with  the  deceased.  This  contest  is  between  the  defend- 
ant and  the  heirs  of  the  decedent.  They  claim  under  him,  and  as 
against  them  the  defendant  would  not  be  permitted  to  relate  per- 
sonal  transactions  or  communications  had  by  her  with  him  in  his 
life  time,  but  their  transactions  with  him,  as  against  her,  do  not 
seem  to  come  within  the  letter  or  spirit  of  the  provisions  of  such 
section.  The  exception  to  the  exclusion  of  the  evidence  seems  to 
have  been  well  taken.  And  we  think  the  striking  out  the  state- 
ment of  the  witness,  that  he  saw  the  deed  in  the  possession  of  the 
husband,  was  error,  not  only  for  the  reason  before  given,  bnt 
because  it  did  not,  as  it  stood,  tend  or  purport  to  prove  any  personal 
transaction  between  him  and  the  witness. 

"There  seems  to  have  been  no  error  upon  the  trial  or  in  the 
decision,  other  than  in  the  rulings  excluding  and  striking  out  the 
evidence  referred  to,  and  for  those  reasons  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event." 

Barhite  dk  Heed,  for  the  appellants. 

William,  E.  Wei*ner%  for  the  respondent. 

Opinion  by  Beadle*,  J.;  Smith,  P.  J.,  and  Baekkr,  J.,  con- 
curred ;  Haioht,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
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EUGENE  E.   LEWIS,  as   Executor,  etc.,   of   CHARLOTTE   Si  ^1 
J.  LEWIS,  Deceased,  Respondent,    v.  ENOS    MERRITT, 
Appellant. 

Action  for  the  conversion  of  personal  property  — the  burden  of  proving  a  gift  retU 
upon  (he  party  claiming  it — when  a  charge  that  the  defendant  must  establish  the  gift 
beyond  a  suspicion  friU  be  sustained. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  on  a 
verdict  rendered  at  the  Yates  Circnit. 

This  action  was  brought  to  recover  damages  because  of  the  alleged 
conversion  of  certain  promissory  notes,  executed  by  the  defendant 
to  the  plaintiff's  testatrix,  who  was  the  sister  of  the  defendant  and 
the  mother  of  the  plaintiff. 

The  defendant,  by  his  answer,  admitted  the  execution  and  delivery 
of  the  notes  to  the  deceased ;  alleged  that  before  and  at  the  time  of 
her  death  he  was  rightfully  and  lawfully  in  the  possession  of  the 
notes,  and  they  were  then  'his  property,  and  denied  that  they  were 
the  property  of  the  deceased  at  the  time  of  her  death. 

The  action  has  been  tried  three  times,  each  trial  resulting  in  a 
verdict  for  the  plaintiff.  The  first  verdict  was  set  aside  and  a  new 
trial  granted  on  the  ground  of  newly  discovered  evidence.  The 
judgment  on  the  second  verdict  was  reversed  by  the  Court  of. 
Appeals,  for  the  improper  exclusion  of  evidence.     (98  N.  Y.,  206.) 

The  court  at  General  Term  said :  "  The  notice  of  the  present 
appeal  purports  to  be  from  an  order  denying  a  motion  for  new  trial, 
as  well  as  from  the  judgment,  but  no  such  order  appears  in  the 
case.  The  only  questions  to  be  considered,  therefore,  are  those  pre- 
sented by  exceptions. 

"The  appellant's  counsel  contends  that  there  is  no  evidence  of  a 
wrongful  taking.  The  statement  of  the  evidence  on  that  point, 
contained  in  the  opinion  of  Rugbr,  Ch.  J.,  on  the  review  of  the 
second  trial  (93  N.  Y.,  207, 208),  may  be  adopted  as  an  accurate  sum- 
mary of  die  evidence  given  on  the  last  trial,  and  is  substantially  as 
f ollow8 : 

"Thf?  plaintiff,  as  a  witness  in  his  own  behalf,  testified,  in  sub- 
stance, that  the  notes  in  suit  were,  for  some  time  previous  to  his 
mother's  death,  kept  in  a  tin  trunk  under  the  bed  in  the  room 
Hun— Vol.  XLII        21 
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occupied  by  her,  and  that  he  saw  them  there  on  the  morning  before 
she  died,  and  that  upon  examining  the  trunk  on  the  following 
morning  he  found  that  the  notes  had  been  abstracted.  Another 
witness  testified  that  the  notes  were  afterwards  found  in  the  posses- 
sion of  the  defendant,  who,  when  they  were  demanded  of  him, 
refused  to  surrender  them.  The  plaintiff  also  testified  to  facts 
showing  the  presence  of  the  defendant  in  the  room  where  the  notes 
were  kept  during  the  last  hours  of  his  mother's  illness,  and  the 
opportunity  thereby  afforded  him  to  obtain  unauthorized  possession 
of  them.  The  learned  chief  judge,  speaking  for  the  majority  of 
the  court,  said  that  the  evidence  thus  tended  both  to  establish 
ownership  of  the  notes  by  the  testatrix,  by  creating  a  presumption, 
arising  from  the  fact  of  possession,  and  by  inference  to  controvert 
the  probability  that  the  defendant  came  rightfully  into  possession  of 
the  notes  by  means  of  a  prior  disposition  of  them  by  her.  As  the 
testimony  upon  the  point  is  substantially  the  same  now  as  it  was 
then,  the  decision  of  the  court  of  last  resort  is  conclusive  upon  the 
question.     *    *    * 

"  The  trial  judge  charged  the  jury  that  the  defendant,  in  order 
to  hold  this  property  by  virtue  of  a  gift,  must  establish  it  beyond 
a  suspicion.  To  that  instruction  the  defendant  excepted.  The 
charge  accords  with  the  rule  stated  by  Peokham,  J.,  delivering  the 
opinion  of  the  court,  in  Grey  v.  Grey  (47  N.  Y.,  552).  That  was 
an  action  on  a  promissory  note  given  by  a  son  to  his  father,  on 
settlement  of  accounts,  payable  one  year  from  date,  with  interest 
The  father  died  about  four  months  after  the  note  was  given.  Tho 
suit  was  brought  by  his  personal  representatives.  On  the  trial  the 
defendant  produced  the  note  with  his  name  torn  off.  He  testified 
that  he  had  it  in  his  possession  prior  to  his  father's  death ;  that  he 
never  took  the  note  from  the  drawer  of  his  father,  and  he  did  not 
know  of  any  third  person  owning  or  possessing  the  note ;  that  he 
never  paid  it,  or  transferred  or  delivered  to  intestate  any  property, 
nor  was  the  intestate  indebted  to  the  defendant  since  giving  the 
note.  It  appeared  that  the  defendant  had  means  of  access  to  his 
father's  papers.  In  that  case,  as  in  this,  it  did  not  appear  affirma- 
tively how  the  defendant  became  possessed  of  the  note.  Judge 
Peokham  said :  ( If  any  presumption  of  title  or  of  payment  prevail, 
by  mere  possession,  it  is  only  where  the  possession  is  free  from  sua 
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picion.'  (P.  555.)  And  after  stating  that  the  law  does  not 
presume  a  gift,  he  said  :  *  If  this  were  claimed  as  a  donatio  mortis 
causa,  then  the  rule  is  still  more  rigid  that  the  clearest  proof  on  the 
part  of  the  claimant  is  required.  It  mast  be  established  beyond 
suspicion.' 

"  This  can  hardly  be  regarded  as  a  mere  dictum,  as  suggested  by 
the  appellant's  counsel.  There  being  no  proof  of  the  manner  in 
which  the  defendant  became  possessed  of  the  note,  it  was  pertinent 
to  consider  the  case  in  all  its  aspects,  and,  as  the  hypothesis  of  a 
git  mortis  causa,  was  consistent  with  the  evidence,  its  consideration 
was  not  so  far  foreign  to  the  case,  as  that  what  was  said  respecting 
it  can  be  regarded  as  a  mere  passing  remark  lacking  authority. 

"It  is  contended  that  the  authorities  cited  by  Judge  Peokham  do 
not  sustain  him.  They  are:  Walter  v.  Hodge  (2  Swanst.,  97; 
2  Kent  [8th  ed.]  444);  Coutant  v.  Schuyler  (1  Paige,  316).  The 
latter  case  holds  that  claims  of  this  kind  are  admitted  with  great 
caution,  and  all  agree  that  the  evidence  must  be  satisfactory  ;  by 
which  is  meant,  doubtless,  that  the  evidence  must  be  satisfactory, 
in  view  of  the  circumstances  of  each  case.  Thus,  where  there  are 
circumstances  attending  the  alleged  gift  which  reasonably  excite 
suspicion  as  to  whether  there  was  a  gift,  in  fact,  the  proof  must  be 
such  as  to  remove  the  suspicion.  We  think  the  rule  laid  down  by 
the  trial  judge  was  not  more  stringent  than  the  circumstances  dis- 
closed by  the  evidence  warranted. 

"Some  other  exceptions  were  taken  by  the  defendant's  counsel, 
but  they  have  not  been  argued,  and  we  do  not  consider  them. 

"The  judgment  should  be  affirmed." 

D.  Morris,  for  the  appellant. 

Ddos  A.  Bettis  and  Charles  8.  Baker,  for  the  respondent 

Opinion  by  Smith,  P.  J. ;  Babkkb  and  Bradley,  JJ.,  concurred ; 
Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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l2~lw  JANE  R.  HATCH  and  JOHN  CONOLLY,  as  Administrators. 

etc.,  of  CATHARINE  CURBOW,  Deceased,  Appellants 
and  Respondents,  v.  JOHN  L.  STEWART,  as  Executor, 
etc.,   of  ANGUS  McDONALD,  Deceased,  Appellant  and 

Rf.8PONDENT. 

Reference  of  a  disputed  claim  against  the  estate  of  a  deceased  person  is  a  special 
proceeding— an  appeal  should  be  taken  from  the  order  of  the  Special  Term  con- 
firming the  referee's  report,  and  not  from  the  judgment  —  the  plaintiff  is  entitled 
to  recover  his  disbursements,  as  a  matter  of  right,  under  section  817  of  the  Code 
ofProceduret  which  was  not  repealed  by  chapter  417  of  1877. 

Appeals  from  a  judgment,  entered  upon  the  confirmation  of  the 
report  of  a  referee,  in  a  proceeding  to  determine  a  disputed  claim 
against  the  defendant's  testator. 

The  court  at  General  Term  said :  "  The  matter  in  controversy 
was  referred,  pursuant  to  the  statute  (2  R.  S.,  88,  §  36,  as  amended 
by  Laws  of  1859,  chap.  261).  It  was  heard  and  a  report  made  by 
the  referee,  by  which  he  determined  that  the  plaintiff  was  entitled 
to  recover.  And,  upon  application  to  this  court,  at  Special  Term, 
the  report  was  confirmed.  There  is  no  appeal  taken  from  the 
order,  but  both  parties  appeal  from  the  judgment  only.  This  is  a 
special  proceeding.  {Roe  v.  Boyle,  81  N.  Y.,  305.)  Provision 
was  made  for  appeals  from  judgments  in  these  proceedings  by 
Laws  of  1854  (chap.  270,  §  1).  That  section  was  repealed  by 
Laws  of  1877  (chap.  417,  §  2).  And  our  attention  is  called  to 
no  remaining  or  subsequently  enacted  statute  providing  for  such 
appeal.  The  provisions  for  appeals  from  judgments  (Code  Civil 
Pro.,  §  1346)  do  not  seem  applicable  to  special  proceedings '(id., 
§  3343,  sub.  20).  In  them,  appeals  from  orders  are  provided  for 
(id.,  §  1356).  But  as  both  parties  treat  the  case  as  properly  here 
upon  the  merits,  we  will  not  further  pursue  the  inquiry,  or 
consider  that  question." 

After  considering  the  case  upon  the  merits,  and  holding  that  the 
judgment  should  be  modified  in  favor  of  the  defendant  by  reducing 
the  amount  of  the  judgment  recovered  by  the  plaintiff,  the  conn 
added : 

"  The  modification  of  the  judgment  should  be  without  costs  of 
this  appeal,  but  the  recovery  of  disbursements,  as  directed   by 
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the  judgment,  must  stand.     The  plaintiff  was  entitled  to  them  as 
matter  of  right,  because  the  provisions  of  section  317  of  the  old 
Code  to  that  effect  were  not  repealed  by  Laws  of  1877  (chap.  417). 
And  although  the  entire  provisions  of  the  old  Code  are  embraced 
in  the  repealing  clause  of  Laws  of  1880  (chap.  245,  §  1,  sub.  4, 
and  §  2),  the  then  existing  right  of  the  prevailing  party  to  recover 
the  fees  of  referees  and  witnesses,  and  other  necessary  disburse- 
ments in  a  proceeding  of  this  character,  is  preserved  by  section  3, 
subdivision  8  of  the  same  act.    {HaU  v.  Edmunds,  67  How.,  202 
Svttcn  v.  Newton,  2  id.  [N.  8.],  56 ;  8.  C,  15  Abb.  N.  C,  452 
7  N.  Y.  C.  P.,  334 ;  Overheiser  v.  Morehouse,  2  How.  [N.  S.],  257 
S.  C,  16  Abb.  N.  C,  208  ;  8  N.  T.  C.  P.,  11.) 

"In  MUijer  v.  Miller  (32  Hun,  481)  it  was  held  otherwise,  but 
we  think  that  the  provisions  of  section  317  of  the  old  Code,  in  the 
respect  referred  to,  were  saved  from  repeal  by  the  proviso  in  the  act 
of  1880,  before  mentioned,  and  are  not  superseded  by  Code  of  Civil 
Procedure  (§  3246). 

"  The  judgment  should  be  so  modified  as  to  make  the  recovery 
one  thousand  seven  hundred  and  seventy-six  dollars  and  eight  cents, 
and  interest  thereon  from  the  15th  day  of  September,  1885,  with 
the  fees  of  referee  and  witnesses  and  other  disbursements  recovered 
thereby,  and  as  so  modified  affirmed,  without  costs  of  this  appeal  to 
either  party. 

Edwin  A.  Medcalf,  for  the  plaintiffs. 

George  D.  Forsyth,  for  the  defendant. 

Opinion  by  Bradley,  J.;  Smith,  P.  J.,  and  Barker,  J.,  con- 
curred ;  Haioht,  J.,  not  sitting. 

So  ordered. 
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EDMUND  D.  OROSLEY,  Respondent,  v.  CALVIN  F.  COBB, 

Appellant. 

Oasts —  there  mutt  be  a  recovery  to  entitle  a  defendant,  succeeding  on  some  of  the 
issues,  to  recover  costs—  Code  of  Oml  Procedure,  sec.  8284. 

Upon  the  trial  of  this  action  the  court,  upon  the  motion  of  the  defendant's 
counsel,  granted  a  nonsuit  in  so  far  as  concerned  two  of  the  four  counts  which 
were  contained  in  the  complaint  The  plaintiff  recovered  a  general  verdict 
of  fifty  dollars. 

Held,  that  there  was  no  recovery  upon  one  or  more  of  the  issues  on  the  part  of 
the  defendant  which  entitled  him  to  costs,  as  against  a  plaintiff,  under  the  pro- 
visions of  section  8284  of  the  Code  of  Civil  Procedure. 

Blashfieid  v.  Washfidd  (41  Hun,  249)  distinguished. 

Appeal  from  an  order  made  at  the  Onondaga  Special  Term 
refusing  costs  to  the  defendant. 

The  plaintiff  recovered  a  general  verdict  of  fifty  dollars.  There 
was  no  verdict,  or  special  or  general  finding  upon  an  issue  of  fact,  in 
favor  of  the  defendant,  at  the  circuit  where  the  cause  was  tried 
before  Mr.  Justice  Fish  and  a  jury. 

J.  W.  Saggett  and  F.  Pierce,  for  the  appellant 

A.  P.  db  D.  F  Smithy  for  the  respondent. 

Hardin,  P.  J. : 

Four  counts  were  stated  in  the  complaint.  At  the  trial,  upon 
defendant's  motion,  it  was  held  that  the  second  count  did  not  state 
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a  cause  of  action,  also  the  third  count,  and  the  court  granted  a 
nonsuit  so  far  as  that  count  was  concerned.  (See  Mem.  of  Fish,  J., 
and  proposed  certificate  referred  to  in  his  Mem.) 

Before  a  defendant  is  entitled  to  costs,  under  section  3234  of  the 
Code  of  Civil  Procedure,  it  must  appear  that  he  has  recovered  upon 
one  or  more  of  the  causes  of  action.  (Briggs  v.  Allen,  4  Hill,  538.) 
It  does  not  so  appear  in  this  case.  Defendant  must  stand  by  and 
be  bound  by  the  holding  had  at  the  circuit  at  his  instance. 

The  section  provides  that  if  the  plaintiff  recovers  upon  one  of 
the  issues  of  fact,  and  the  defendant  "  upon  the  other  or  others," 
then  costs  may  be  awarded  to  each  party.  If  the  defendant  had 
demurred  to  the  defective  counts,  and  it  had  been  held  that  they 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  of  course 
it  could  not  have  been  claimed  that  the  defendant  had  recovered 
"upon  an  issue  of  fact ; "  but  instead  he  raised  the  question  at  the 
trial  and  it  was  held,  as  a  matter  of  law,  that  the  counts  were 
defective.  There  was  no  recovery  or  verdict  upon  a  "cause  of 
action "  in  favor  of  defendant.  In  Blashfidd  v.  Blashfidd  there 
was  an  issue  of  fact  as  to  each  of  the  two  notes  set  out  in  the  com- 
plaint, and  a  recovery  by  plaintiff  on  one  and  a  recovery  by  defendant 
on  the  issue  of  fact  as  to  the  other.  That  case  does  not  aid  the 
defendant  here.  There  was  in  the  case  in  hand  no  recovery  by 
the  defendant.  {Cooper  v.  Jolly,  30  Hun,  224 ;  S.  0.,  affirmed,  96 
N.  Y.,  667 ;  KiUmrn  v.  Lowe,  37  Hun,  237.) 

Our  conclusion  is  that  the  Special  Term  order  should  be  affirmed. 

Boardman  and  Follett,  J  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


GEORGE    A.    FISHER,    Respondent,    v.    GEORGE 
DOUGHERTY,   Appellant. 

Practice '-power  of  the  court  to  aUoto  additional  affidavits  to  be  read  on  a  motion  to 
vacate  an  attachment  —  to  order  euch  affidavits  to  be  filed  nunc  pro  tunc — a  party 
accepting  a  payment  under  an  order  cannot  thereafter  object  to  euch  order. 

Upon  the  hearing  of  a  motion  to  vacate  an  attachment,  made  by  the  defendant 
upon  the  papers  upon  which  it  was  granted,  the  plaintiff  was  allowed,  without 


I  42    107 
63     21 


Digitized  by 


Google 


168  FISHER  v.  DOUGHERTY. 

Fourth  Department,  November  Term,  1886. 

objection  on  the  part  of  the  defendant,  to  read  two  additional  affidavits  estab- 
lishing the  non-residence  of  the  defendant  and  the  plaintiff's  inability  to  serve 
him  within  the  State.  Thereupon,  an  order  was  made  permitting  the  plain-  . 
tiff,  on  paymg  ten  dollars  to  the  defendant,  to  amend  his  proceedings  by  filing 
the  said  affidavits,  as  of  the  date  of  the  issue  of  the  attachments,  and  amending 
the  former  order  and  other  proceedings  so  as  to  conform  thereto,  and  directing 
that  if  this  wore  'done  the  motions  were  denied,  but  if  not  done,  they  were 
granted,  with  ten  dollars  costs.  The  ten  dollars  were  immediately  paid  to 
the  defend  ant '8  attorney,  who  at  first  accepted  the  money  but  offered,  a  fow 
days  later,  to  return  it  to  the  plaintiff's  attorney,  who  refused  to  receive  it. 
Upon  an  appeal  by  the  defendant  from  so  much  of  the  order  as  allowed  the 
plaintiff  to  amend  his  proceedings  by  filing  the  additional  affidavits  nunc  pro 
tune : 

Held,  that  as  it  did  not  appear  that  the  defendant  objected  to  the  reading  of  the 
affidavits  at  the  Special  Term,  he  would  not  be  allowed  to  take  exception 
thereto,  in  the  first  instance,  on  appeal. 

That  section  724  of  the  Code  of  Civil  Procedure  conferred  upon  the  court  power, 
in  its  discretion,  to  allow  such  an  amendment  of  the  proceedings. 

That  the  defendant  having  accepted  the  money  paid  by  the  plaintiff,  in  compli- 
ance with  the  terms  of  the  orcer  now  appealed  from,  ought  not  now  to  be 
allowed  to  complain  of  the  course  the  discretion  of  the  court  took 

Appeal  from  parts  of  an  order  made  at  the  Chemung  Special 
Term ;  also,  a  motion  to  dismiss  the  appeal. 

Plaintiffs  complaint  was  verified  March  25, 1885,  and  stated  two 
causes  of  action  on  contract  and  how  they  respectively  arose. 
Plaintiffs  affidavit  stated  how  the  causes  of  action  arose,  and  "  that' 
there  are  no  counter-claims,  discounts  or  6et-offs.w  *  *  *  "  The 
above  entitled  action  is  brought  for  said  causes,  and  Jhe  summons 
has  not  yet  been  served.  That  the  defendant  is  not  a  resident  of 
the  State  of  New  York,  but  is  a  resident  of  the  city  of  Scranton, 
in  the  State  of  Pennsylvania,  as  deponent  is  informed  and  believes." 
The  affidavit  was  made  March  24,  1885.  Upon  the  complaint  and 
affidavit,  service  of  the  summons  by  publication  was  ordered  March 
25,  1885.  Also,  a  warrant  of  attchment  was  issued  and  levied. 
Upon  a  motion  to  set  them  aside,  a  further  affidavit  of  plaintiff  and 
an  affidavit  of  one  Douglass  were  read  by  plaintiff.  These  last 
named  affidavits  show  the  non-residence  of  defendant,  and  diligent 
efforts  made  to  find  him  in  the  State  and  to  serve  him  with  the 
8nmmons.  An  order  was  made  by  the  Special  Term,  8th  of  May, 
1885,  "  that  on  the  plaintiff  paying  to  the  defendant  ten  dollars, 
the  plaintiff  have  leave  to  amend  his  proceedings  by  filing  the  affi- 
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davits  of  George  A.  Fisher  and  William  H.  Douglass,  which 
relate  to  the  non  residence  of  the  defendant  nunc  pro  time,  as  of 
the  25th  day  of  March,  1885,  and  that  the  order  and  other  proceed- 
ings be  amended  so  as  to  conform  thereto,  and  that  being  done,  the 
motions  are  denied ;  but  if  not  done,  the  motions  are  granted,  with 
ten  dollars  costs  of  this  motion."  The  ten  dollars  was  immediately 
paid  to  defendant's  attorney  and  accepted  by  him.  lie  offered,  a 
few  days  later,  to  return  it,  and  plaintiff's  attorney  refused  to 
receive  the  money.  It  has  been  retained  by  defendant's  attorney. 
Defendant  has  appealed  only  "  from  so  much  of  the  order  entered 
therein  on  the  11th  day  of  November,  1885,  as  directs  that  the 
plaintiff  have  leave  to  amend  his  proceedings  by  filing  the  affidavit 
of  George  A.  Fisher  and  William  A.  Douglass,  which  relate  to  the 
non-residence  of  the  defendant  nunc  pro  tunc,  as  of  the  25  th  day 
of  March,  1885,  and  that  the  order  and  other  proceedings  bo 
amended  so  as  to  conform  thereto,  and  di  roc  ting  the  clerk  ot 
Delaware  county  to  amend  the  proceedings  and  file  the  game 
accordingly." 

E.  D.  Gumming,  for  the  appellant. 

George  A.  Fisher,  respondent  in  person. 

Hardin,  P.  J. : 

We  need  consider  only  that  part  of  the  order  specifically  appealed 
from.  In  doing  that,  we  may  observe  that  the  record  brought 
before  us  docs  not  indicate  any  objection  taken  in  the  Special 
Term  to  the  offer  to  read  the  affidavit  of  plaintiff  of  May  6,  1885, 
and  of  Douglass,  of  May  4, 1885.  ( KUibe  v.  Wetmore,  31  Hun,  424.) 
In  the  case  just  cited,  Smith,  1\  J.,  said :  "But  the  appeal  book 
does  not  show  that  any  such  objection  was  made,  and,  therefore, 
the  defendant  is  to  be  regarded  as  having  consented  that  the  affi- 
davits in  question  be  received  and  fully  considered  by  the  court. 
The  defendant  cannot  now  be  heard  to  object  for  the  first  time  that 
the  affidavits  were  improperly  received,  and  that  the  order  allowing 

I         the  amendment  should,  therefore,  be  reversed." 

I  The  record  in  respect  to  them  is,  viz. :  "  Chemung  Special  Term, 

I         May  8, 1885.    Keceived  on  motion  and  order  filed  Delaware  county 
clerk's  office."    However,  section  724  of  the  Code  of  Civil  Pro- 

!  Hun— Vol.  XLII        22 


Digitized  by 


Google 


170  BALCOM  v.  TERWILLIGER 

Foukth  Dkpabtmekt,  Noyembeb  Tebx,  1886. 

cedare  confers  upon  the  court  power,  in  its  discretion,  to  allow  an 
amendment  of  proceedings  had.  (  Weeks  v.  Tomes,  16  Hun,  349 ; 
8.  C,  affirmed,  76  N.  Y.,  601.)  In  that  case  the  power  of  the  court 
was  distinctly  declared  to  grant  amendments  nunc  pro  tune, 
although  it  was  said  "such  an  order  is  not  operative  as  against  per- 
sons who  are  not  parties  to  the  action."  The  question  before  us 
only  relates  to  the  parties  to  the  action.  The  court  exercised  its 
discretion  and  named  the  terms,  and  plaintiff  complied.  We  may 
approve  of  the  exercise  of  the  power.  Defendant  having  accepted 
the  money  paid  to  comply  with  the  terms  of  the  order,  and  in  the 
discretion  of  the  court  deemed  proper,  ought  not  to  be  heard  to 
complain  of  the  course  the  discretion  of  the  court  took.  {Eagan 
v.  Moore,  2  Civil  Pro.  [Browne],  300 :  Gribbon  v.  Fred,  93  N.  T., 
93 ;  Code  of  Civil  Pro.,  §  723.)  (2.)  That  part  of  the  order  which 
granted  costs  to  defendant  is  not  appealed  from.  (3.)  The  notice 
of  appeal  does  not  specify  that  part  of  the  order  which  denied  the 
motions  as  being  a  part  that  was  appealed  from. 

These  views  lead  to  an  affirmance  of  the  order.  It  may  be 
remarked  that  it  does  not  appear  by  the  appeal  papers  that  any 
rights  had  intervened  between  the  25th  of  March  and  the  8th  of 
May,  1885,  and  no  question  in  that  regard  need  be  passed  upon 
upon  this  appeal. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. The  motion  to  dismiss  the  appeal  may  be  denied,  without 
costs  to  either  party. 

Boardmaj*  and  Follbtt,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Motion 
to  dismiss  appeal  denied,  without  costs  to  either  party. 


GEORGE  N.  BALCOM,  Appellant,  v.  FANNIE  TERWIL- 
LIGER, RK8P0NDKNT. 

Cotts— the  right  thereto  is  governed  by  the  law  in  force  at  the  time  the  right  to  them 
accrues—  Code  of  Civil  Procedure,  *ec.  8070. 

In  this  action,  in  which  issue  was  joined  in  December,  1884,  the  plaintiff,  on 
January  10,  1885,  recovered  a  judgment  in  a  Justice's  Court  for  ninety-three 
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dollars  and  ninety-two  cents,  from  which  he  appealed,  on  January  28,  1885,  to 
the  County  Court  demanding  a  new  trial.  No  offer  of  judgment  was  made 
by  the  respondent.  On  June  17,  1886,  the  plaintiff  recovered  a  judgment  in 
the  County  Court  for  eighty-nine  dollars  and  twenty-two  cents  damages  and 
thirteen  dollars  and  ninety-eight  cents  interest;  in  all  one  hundred  and  three 
dollars  and  twenty  cents.  Upon  an  appeal  from  an  order  of  the  County  Court 
setting  aside  a  taxation  of  costs  in  favor  of  the  plaintiff  and  directing  costs  to 
be  taxed  in  favor  of  the  defendant: 

BMy  that  costs  should  be  granted  or  refused  in  accordance  with  the  law  existing 
at  the  time  when  the  party  acquired  the  right  to  recover  them. 

GarUng  v.  Ladd  (37  Hun,  112)  followed. 

That  as  this  action  was  commenced  after  September,  1880,  it  did  not  fall  within 
the  exceptional  provisions  of  subdivision  11  of  section  8347  of  the  Code  of 
Civil  Procedure. 

That  the  right  of  the  parties  to  recover  costs  in  this  case  was  to  be  determineo 
by  section  8070  of  the  Code  of  Civil  Procedure,  as  amended  in  1885,  whicn 
provides  that  where  neither  party  makes  an  offer,  the  party  in  whose  favor  the 
verdict,  upon  a  decision  in  the  appellate  court,  is  given  shall  bo  entitled  to 
recover  his  costs  upon  appeal. 

That  the  order  of  the  County  Court  should  be  reversed. 

Appeal  from  an  order  of  the  Broome  County  Court,  setting  aside 
a  taxation  of  plaintiff's  costs,  and  striking  them  from  the  judgment, 
and  directing  costs  to  be  taxed  in  favor  of  the  defendant. 

The  action  was  brought  in  a  Justice's  Court,  issue  being  joined 
therein  December,  1884.  On  the  10th  of  January,  1885,  the 
plaratiff  recovered  a  judgment  for  ninety-three  dollars  and  ninety- 
two  cents  damages.  The  plaintiff  appealed  to  the  County  Court  on 
January  28,  1885,  and  demanded  a  new  trial.  No  offer  of  judg- 
ment was  made  by  the  respondent;.  On  the  17th  of  June,  1886,  the 
plaintiff  recovered  and  entered  a  judgment  for  eighty- nine  dollars 
and  twenty-two  cents  damages,  and  thirteen  dollars  and  ninety-eight 
cents  interest,  in  all  one  hundred  and  three  dollars  and  twenty  cents. 
The  plaintiff  taxed  his  costs  and  entered  them  in  his  judgment. 

Canniff  dk  Penrie,  for  the  appellant. 

Carver  db  Deyo,  for  the  respondent. 

Hardin,  P.  J. : 

Oarllng  v.  Ladd  (27  Hun,  112)  is  an  authority  to  the  effect  that 
costs  "  will  be  granted  or  refused  in  accordance  with  the  law  exist- 
ing when  the  party  has  the  right  to  costs.' 
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That  case  was  referred  to  in  Atkin  v.  Pitcher  (31  Hun,  352), 
and  it  was  held  that  in  a  case  brought  before  1st  of  September, 
1880,  the  date  when  the  provisions  of  the  Code  of  Civil  Procedure 
took  effect,  the  costs  were  to  be  taxed  under  section  371  of  the  old 
Code,  as  subdi vision  11  of  the  Code  of  Civil  Procedure,  section 
3347,  declares  that  chapters  18  and  19  of  the  Code  of  Civil  Pro- 
cedure apply  only  to  an  action  or  special  proceeding  commenced  on 
or  after  the  1st  of  September,  1880.  This  action  was  commenced 
after  September,  1880,  to  wit,  on  the  day  of  December,  1884, 

and,  therefore,  does  not  fall  under  the  exceptional  provision  of 
section  3347,  subdivision  11.  Chapter '  522  of  the  Laws  of  1885, 
amended  section  3070  of  the  Code  of  Civil  Procedure,  and  it  took 
effect  on  the  3d  of  July,  1885.  If  we  apply  the  exception  as  to 
when  the  amendment  shall  take  effect,  or  if  we  assume  that  the 
section  as  amended  shall  be  restricted,  its  application  to  cases 
enumerated  in  subdivision  11  of  section  3347,  we  must  say  that  as 
this  action  was  commenced  after  September  1,  1880,  it  is  not 
excluded  from  the  operation  of  section  3070,  as  it  stood  after  the 
amendment  thereof  in  1885.  We  are  thus  brought  back  to  the 
general  rule,  that  costs  are  regulated  and  given  by  the  statute  in 
force,  when  the  party  has  the  right  to  coste.  By  section  30J0, 
as  amended  in  1885,  it  is  provided,  viz :  If  neither  party  make  an 
offer  as  provided  herein,  the  party  in  whose  favor  the  verdict,  report 
or  decision  in  the  appellate  court  is  given,  shall  be  entitled  to 
recover  his  costs  upon  the  appeal.  As  no  offer  was  made,  and  the 
plaintiff  recovered  in  the  County  Court  eighty-nine  dollars,  we 
must  hold  that  his  case  falls  within  ttie  provision  we  have  quoted  from 
section  3070  of  the  Code  of  Civil  Procedure,  as  amended  in  1885, 
in  accordance  with  cases  adjudged.  {Sheehan  v.  Btdler,  24  Weekly 
Dig.,  168.)  If  the  question  were  an  open  one  in  this  court,  it 
might  be  doubted  whether  in  this  case  either  party  were  entitled  to 
costs,  inasmuch  as  no  offer  of  judgment,  as  provided  in  section 
3070,  as  amended  by  chapter  522  of  Laws  of  1885,  could  be  made. 
It  might  be  questioned  whether  the  legislature  intended  that  the 
omission  of  an  offer,  as  provided,  should  cast  a  party  in  costs  who, 
when  the  appeal  was  taken,  was  not  authorized  to  make  sudh  offer 
as  that  named  in  section  3070,  as  amended  by  the  legislature  in 
1885.    (Railroad  Co.  v.  Roach,  80  N.  Y.,  339 ;  Engel  v.  Fischer, 
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15  Abb.  N.  C,  72;  People  v.  Commissioner  of  Taxes  of  &  Y.s 
95  K  Y.,  559.) 

However,  as  before  remarked,  we  must  follow  Sheehan  v.  Butter 
(supra),  and  the  cases  referred  to  in  the  opinion  of  Mr.  Justice 
Follett,  and  apply  section  3070,  as  amended  in  1885,  to  this  case, 
and  reverse  the  order  of  the  County  Court  and  direct  a  restoration 
of  tiie  costs  taxed  in  favor  of  the  plaintiff  and  inserted  in  the 
judgment  as  originally  entered. 

The  order  of  the  County  Court  of  Broome  county  shonli  be 
reversed,  with  ten  dollars  costs  and  disbursements. 

Boardmak,  J.,  concurred ;  Follett,  J.,  concurred  in  result. 

Order  of  the  County  Court  of  Broome  county  reversed,  with  ten 
dollars  costs  and  disbursements. 


WILLETT  FISHER,  Appellant,  v.  THE  TILLAGE  OF    . 
CORTLAND,  Respondent. 

Practice—  when  the' treasurer  of  a  village  is  its  chief  peal  officer  within  the  meaning 
of  section  8345  of  the  Code  of  Civil  Procedure. 

Under  tbe  provisions  of  the  charter  of  the  village  of  Cortland  (1864,  chap.  406) 
the  treasurer  of  the  village,  and  not  the  common  council  thereof,  is  "  tbe  chief 
fiscal  officer  of  the  corporation  "  within  the  meaning  of  these  words  as  used  in 
section  3245  of  the  Code  of  Civil  Procedure,  which  prohibits  the  allowance  of 
costs  to  the  plaintiff,  in  actions  against  municipal  corporations,  unless  the 
claim  upon  which  it  is  founded  was,  before  the  commencement  of  the  action, 
presented  to  that  officer     (Follett,  J.,  dissenting.) 

DrmeUr.  The  Cttg  of  Kingston  (32  Hun,  526);  Bains  v.  The  City  of  Bochester 
(85  N.  Y.,  523),  and  Judson  v.  The  Village  of  Clean  (40  Hun,  158)  followed. 

Appeal  from  an  order  made  at  the  Cortland  Special  Term, 
denying  the  plaintiff's  motion  for  a  retaxation  and  for  costs,  after  a 
judgment  had  been  recovered  by  the  plaintiff. 

The  action  was  brought  to  recover  for  personal  injuries  sustained 
by  plaintiff  in  one  of  the  streets  of  the  defendant's  village,  and  for  the 
recovery  of  a  sum  of  money  only.  Before  the  commencement  of  this 
action  the  plaintiff  appeared  before  "  the  common  council,  while  in 
actual  session,  and  made  a  verbal  statement  of  his  injuries  and  claimed 
he  ought  to  be  paid  something,  but  stated  no  amount.    Being  asked 
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what  the  amount  was,  he  replied  he  could  not  tell.  Two  of  the 
trustees,  in  an  affidavit,  said  that  the  board  concluded  not  to  allow 
hini  anything ;  others  of  the  trustees  said  that  no  claim  was  pre- 
sented, and  none  was  rejected."  The  Special  Term  held  that  "  the 
claim  of  the  plaintiff  was  never  presented  to  the  common  council 
within  the  meaning  of  the  statute."  No  claim  was  presented  to 
the  treasurer  of  the  defendant  before  this  action  was  commenced. 

Oliver  Porter,  for  the  appellant. 

Fred.  Hatch,  for  the  respondent. 

Hardin,  P.  J. : 

In  section  2  of  chapter  406  of  the  Laws  of  1864,  is  found  a 
provision  of  defendant's  charter  providing  for  the  election  of  a 
treasurer,  and  in  section  16  of  the  same  act  it  is  provided,  viz: 
u  The  treasurer  shall  receive  all  moneys  belonging  to  said  corpora- 
tion, and  disburse  the  same  under  the  direction  of  the  board  of 
trustees ;  make  and  keep  a  correct  record  of  all  such  receipts  and 
disbursements;  prepare  at  least  two  weeks  before  the  annual' elec- 
tion, and  file  with  the  clerk  of  the  village,  an  account  of  the  state 
of  the  finances  of  said  village,  and  of  the  receipts  and  disbursements 
during  the  year,  and  at  every  time,  when  requested  by  the  board  of 
trustees,  furnish  them  such  statement  in  relation  to  the  finances 
and  the  receipts  and  disbursements  and  debts,  dues  and  demands  of 
the  said  corporation,  as  the  said  board  may,  by  resolution,  demand ; 
and  perform  such  other  duties  as  the  said  board  of  trustees  may 
ordain."  Section  21  of  the  act  provides :  "  The  trustees  shall  have 
the  management  and  control  of  the  finances."  *  *  *  Section 
39  of  the  act  requires  the  collector  of  the  taxes  to  pay  over  "  all 
moneys  collected  by  him  to  the  village  treasurer." 

In  Dressdl  v.  The  City  of  Kingston  (32  Hun,  526),  the  court 
refers  to  chapter  150  of  the  Laws  of  1872,  for  the  purpose  of 
determining  whether  the  treasurer  is  the  chieB  financial  officer. 
The  provisions  found  therein,  in  relation  to  the  powers  and  duties 
of  the  treasurer  of  that  city,  are  quite  similar  to  the  provisions  we 
have  quoted  from  defendant's  charter.  It  was  there  held  that  the 
treasurer  was  the  chief  financial  officer,  and  that,  according  to  the 
provisions  of  section  8245  of  the  Code  of  Civil  Procedure,  a  claim 
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3hould  be  presented  to  such  officer  before  suit,  to  entitle  plaintiff  to 
have  costs  allowed  him  in  case  of  a  recovery  in  an  action  like  the 
one  before  us.  We  regard  that  case  as  an  authority  directly  in 
point,  and  consider  it  our  duty  to  follow  it  (See  also  Bains  v. 
The  City  of  Rochester,  85  N.  Y.,  523.)  Judson  v.  The  Village  of 
Olean  (40  Hun,  158)  recognizes  the  authority  of  DrssssU  v.  Euig- 
stem  (supra),  and,  we  think,  supports  the  order  now  before  us.  In 
Williams  v.  The  City  of  Buffalo  (25  Hun,  802)  it  appeared  "  the 
action  was  for  work  done  in  building  an  engine-house  for  the  city," 
and  the  right  to  costs  was  resisted  because  the  claim  had  not  been 
presented  to  the  comptroller.  The  case  is,  therefore,  not  exactly  in 
point,  and  it  is  probable  that  the  case  of  Bavne  v.  The  City  oj 
Rochester  (supra)  had  not  been  reported,  and  that  the  attention  of 
the  court  was  not  called  to  the  opinion  of  the  Court  of  Appeals. 

We  are  of  the  opinion  the  plaintiff  did  not  make  out  a  compli- 
ance with  section  3245  of  the  Code  of  Civil  Procedure,  and  therefore 
is  not  entitled  to  costs  of  this  action. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

Follett,  J.,  concurred. 

Boardman,  J. : 

The  case  of  Oage  v.  Village  offfornellsviUe  (41  Hun,  88),  pub- 
lished since  this  opinion  was  written,  is  hostile  to  the  view  taken  by 
Judge  Hardin.  Baine  v.  City  of  Rochester,  however,  clearly  holds 
that  the  power  of  the  treasurer  to  audit  and  allow  a  claim,  and  pro- 
vide means  of  payment,  has  nothing  to  do  with  the  requirement  of 
service  of  notice.  The  object  was  to  secure  notice,  and  the  chief 
financial  officer  was  named  as  the  person  on  whom  the  notice  should 
be  served.  The  common  council  or  board  of  trustees  is  not  an 
officer  or  a  financial  officer,  though  they  have  various  powers  making 
a  financial  officer  necessary.    I  must  concur  in  the  opinion. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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GEORGE    BENEDICT,    Respondent,    v.    THOMAS    D. 
PENFIELD,  Appellant,  Impleaded,  etc. 

Practice — as  to  which  party  has  the  affirmative  of  the  issue — evidence—  hypothetical 
opinions  inadmissible — when  a  verdict  mU  be  set  aside  because  of  the  admission  <f 
irrelevant  evidence. 

In  this  action,  brought  upon  a  bond  dated  January  24,  1881,  given  to  a  sheriff  to 
indemnify  him  from  all  damages  and  costs  that  might  be  incurred,  by  reason 
of  a  levy  and  sale  made  by  him,  the  answer  did  not  admit  the  delivery  of  the 
bond. 

Held,  that  as  the  plaintiff  was  bound  to  prove  this  fact,  he  had  the  affirmative  of 
the  issue. 

Lindsley  v.  European  Petroleum  Company  (8  Lans.,  176)  and  MiUerd  v.  Thorn 
(56  N.  Y.,  404)  distinguished. 

The  defendant,  having  testified  that  he  signed  the  bond  in  question  upon  the 
representations  of  one  Risley  that  he  (the  defendant)  was  on  a  former  bond,  was 
asked  by  his  counsel  "  would  you  have  signed  the  bond  if  these  representations 
had  not  been  made  to  you." 

Held,  that  the  question  was  properly  excluded. 

Upon  the  trial  the  plaintiff,  after  proving  that  a  bond  or  undertaking  on  appeal, 
dated  September,  1882,  was  executed,  was  allowed  to  put  the  same  in  evidence, 
the  objection  of  the  defendant's  counsel  that  it  was  incompetent  and  immate- 
rial being  overruled  by  the  court: 

Held,  error;  that  as  the  evidence  so  admitted  was  irrelevant  to  the  issues  involved 
and  might  have  prejudiced  the  defendant's  case  before  the  jury,  and  as  the 
questions  of  fact  upon  which  the  decision  of  the  case  turned  were  sharply 
contested,  the  judgment  should  be  reversed  and  a  new  trial  granted. 

Appeal  from  a  judgment  entered  on  a  verdict  rendered  at  the 
Oneida  Circuit,  for  the  Bum  of  $3,237,  and,  also,  from  an  order 
denying  a  motion  for  a  new  trial,  made  on  the  minutes  of  the  jus- 
tice before  whom  the  action  was  tried. 

The  action  was  brought  upon  a  bond  of  indemnity  given  to  a 
sheriff  to  indemnify  him  against  any  loss  or  damages  which  he 
might  sustain  by  reason  of  a  levy  and  sale  which  he  had  made. 
The  defense  was  that  the  defendant  Penfield  was  induced  to  execute 
the  bond  by  false  and  fraudulent  representations  made  to  him. 

William  Kernan^  for  the  appellant. 
Bearddey  db  Bearddey,  for  the  respondent. 
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Hardin,  P.  J. :  » 

Plaintiff,  to  recover,  was  required  to  produce  the  bond  and  to 
establish  its  delivery  by  the  defendant.  Plaintiff  was  entitled 
to  give  evidence  of  its  actnal  delivery  to  him,  as  he  did  testify,  in 
addition  to  the  production  of  the  bond,  upon  the  question  of  its 
actual  delivery.  Clifford,  J.,  says,  in  Good  v.  Martin  (95  U.  S., 
96):  "As  the  delivery  is  something  that  occurs  subsequently  to  tho 
execution  of  the  instrument,  it  mnst  necessarily  be  a  question  of 
fact  when  the  delivery  was  made.  Parol  proof  is,  therefore,  admis- 
sible to  show  when  that  took  place."  *  *  *  Defendant's  answer 
did  not  admit  the  delivery  of  the  bond.  It  was,  therefore,  incum- 
bent upon  the  plaintiff  to  give  such  proof  as  would  warrant  a 
finding  of  the  fact  that  it  was  delivered  to  the  plaintiff.  It  was 
not  error  to  hold  that  the  plaintiff  had  the  burden  of  proof  and 
the  affirmative  of  the  issue.  (Huntington  v.  Conhey,  33  Barb.,  218 ; 
ElweU  v.  Chamberlin,  31  N.  Y.,  611.) 

The  case  of  Lindsley  v.  European  Petroleum  Company  (3  Lans., 
176)  is  unlike  this,  as  in  that  case  the  making  of  the  note,  which 
includes  its  delivery,  was  admitted  by  the  answer.  Mitterd  v.  Thorn 
(56  N.  T.,  404)  is  unlike  this  case,  as  there  the  answer  admitted  the 
purchase  of  the  goods  sold,  and  set  up  an  affirmative  defense. 

Defendant,  as  a  witness,  stated  the  circumstances  and  representa- 
tions which  induced  him  to  sign  the  bond  in  question,  and  added : 
"  I  sign  this  new  bond,  relying  upon  these  representations  of  Mr. 
Risley  that  I  was  on  the  former  bond."  Then  he  was  asked  by 
his  counsel,  viz. :  "  Q.  Would  you  have  signed  the  bond  if  those 
representations  had  not  been  made  to  yon  ? "  The  question  was 
objected  to  as  incompetent  and  immaterial,  and  the  court  excluded 
it,  and  defendant  excepted.  If  the  jury  found  that  the  defendant 
told  the  truth,  when  he  said  that  he  relied  upon  the  representations 
made,  then  it  was  immaterial  to  inquire  what  the  defendant  would 
not  have  done  without  the  representations.  Andrews,  J.,  says,  in 
Taylor  v.  Quest  (58  N.  Y.,  266),  "  it  is  incumbent  upon  the  party 
claiming  to  recover  in  an  action  for  deceit,  founded  upon  false 
representations  to  show  that  he  was  influenced  by  them."  To  that 
point  the  defendant  had  testified  sufficient  to  bring  his  case,  if 
believed,  within  the  rule  stated  in  the  case  just  alluded  to,  and  it 
was  not  error  to  exclude  the  question  propounded,  which,  at  most, 
Hun— Vol.  XLII        23 
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called  for  a  hypothetical  opinion.  January  24,  1881,  is  the  date  of 
the  bond  in  suit.  It  was  acknowledged  on  the  31st  day  of  January, 
1881.  Plaintiff  testified  he  received  it  after  it  was  acknowledged, 
"  within  a  day  or  two  after  its  date ;  received  it  from  Mr.  Penfield's 
own  hands.     It  was  acknowledged  before  I  received  it." 

Upon  the  trial  the  plaintiff  proved  that  a  bond  or  undertaking, 
on  appeal,  executed  by  the  defendant  Thomas  D.  Penfield  and 
another,  was  executed  and  dated  September,  1882,  and  offered  it 
in  evidence.  Defendant  objected,  as  incompetent  and  immaterial, 
and  his  objections  were  overruled,  and  he  excepted,  and  the  under- 
taking was  read  in  evidence,  and  by  it  the  fact  that  defendant 
executed  it  was  made  to  appear.  We  think  the  evidence  was  irrele- 
vant to  the  issues.  It  did  not  legitimately  bear  upon  any  of  the 
questions  involved.  It  did  not  tend  to  show  that  the  representa- 
tions alleged,  which  induced  the  execution  of  the  bond  in  suit, 
were  not  made.  It  did  not  tend  to  show  that  the  defendant  had 
signed  a  prior  bond.  It  did  not  tend  to  show  that  defendant  did 
not  rely  upon  the  representations  which  he  says  induced  him  to 
sign  the  bond  in  suit.  (People  v.  .Br ogle,  88  N.  Y.,  585  ;  Green  v. 
Disbrow,  56  N.  T.,  334.)  It  has  been  said  that  no  evidence  is 
admissible  which  does  not  tend  to  prove  or  disprove  the  issue 
joined.    (3  Starkie  on  Ev.,  387 ;  1  Green,  on  Ev.,  §§  51,  52.) 

This  rule  excludes  all  evidence  of  collateral  facts,  or  those  which 
are  incapable  of  affording  any  reasonable  presumption  or  inference 
as  to  the  principle  fact  or  matter  in  dispute.  (See  Townsend  Mfg. 
Co.  v.  Foster,  51  Barb.,  346;  8.  0.,  affirmed,  41  N.  T.,  620,  and 
approved  in  Green  v.  Diebrow,  supra.)  Being  irrelevant  to  the 
issues  involved,  it  may  have  prejudiced  the  defendant's  case  before 
the  jury.  We  cannot  say  that  it  did  not  influence  the  verdict.  The 
error  must  be  held  sufficient  to  reverse  the  judgment,  "  unless  it 
clearly  appears  the  defendant  was  uot  prejudiced  by  the  error." 
(Starbird  v.  Barrons,  43  N.  Y.,  204 ;  Green  v.  Disbrow,  supra?) 
The  question  of  fact,  upon  which  the  case  turned,  was  very  sharply 
contested  and  involved  in  conflicting  evidence,  and  the  jury  may 
have  been  influenced  by  the  irrelevant  evidence,  to  which  reference 
has  been  made.  (Townsend  Mfg.  Go.  v.  Foster,  51  Barb.,  346.) 
Therefore,  there  should  be  a  new  trial. 

BoARDMAN  and  FOLLKTT,  J  J, 
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We  think  the  results  of  the  trial  were  right,  but  concur  with 
reluctance  in  granting  a  new  trial,  for  the  reasons  stated  by 
Brother  Hardin. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  event. 


EARL  E.  ELLIS,  Respondent,  v.  JOHN"  E.  SHARP,  as 
Trustee  of  School  District  No.  9,  of  the  Town  of  Fabius, 
Appellant. 

Pleadings — what  facts  should  be  alleged  in  the  complaint  in  an  action  by  a  sehoo 
teacher  against  the  trustee  of  the  district. 

In  this  action,  brought  to  recover  wages  alleged  to  be  due  to  the  plaintiff,  as  a 
teacher  In  the  school  district  of  which  the  defendant  was  the  trustee,  the  com- 
plaint alleged  that  the  plaintiff  was  employed  by  the  defendant  to,  and  did, 
teach  the  school  in  said  district  for  the  period  of  three  months,  and  that  the 
wages  due  to  him  therefor  amounted  to  the  sum  of  $120,  no  part  of  which  had 
been  paid,  and  that  the  defendant  had  neglected  and  refused  to  pay  the  same. 
Upon  an  appeal  from  an  order  overruling  a  demurrer  interposed  to  the  com- 
plaint, on  the  ground  that  it  did  not  state  facts  sufficient  to  constiute  a  caupe 
of  action: 

flMi,  that  it  must  be  assumed  that  the  plaintiff  was  a  qualified  teacher,  and  that 
his  services  were  solicited  and  contracted  for,  by  and  in  behalf  of  the  defend- 
ant, by  a  person  authorized  and  empowered  by  law;  that  if  the  plaintiff  was 
not  qualified,  the  disqualifying  facts  should  be  alleged  in  the  answer. 

It  was  claimed  that  the  complaint  was  defective  because  there  was  no  averment 
in  terms,  of  a  refusal  to  give  an  order  on  the  supervisor  for  public  moneys,  or 
of  a  refusal  or  neglect  to  collect  any  balance  by  tax. 

Eelit  that  the  allegation  that  the  defendant  had  "neglected  and  refused  to  pay  " 
the  wages  was  equivalent  to  such  an  averment. 

That  the  plaintiff  was  not  required  to  aver  specifically  that  he  had  performed 
each  act  and  duty  required  to  be  done  and  performed  by  him  in  the  discharge 
of  his  duties  as  a  teacher  in  the  publie  schools,  and  that  any  failure  on  his 
part  so  to  do  should  be  set  up  in  the  answer  as  a  defense. 

Appeal  from  an  order  and  judgment  overruling  a  demurrer  to  a 
complaint  entered  in  Onondaga  county. 

The  action  was  brought  to  recover  wages  alleged  to  be  due  to 
the  plaintiff,  as  a  teacher,  at  forty  dollars  per  month,  for  three 
months,  $120. 
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Waters  A  JUeLennan,  for  the  appellant. 
Fuller,  Fuller  cfe  Cook,  for  the  respondent. 

Hardin,  P.  J. : 

Plaintiffs  complaint  alleges  that  defendant  was  elected  a  trustee  of 
the  school  district  named,  and  being  authorized  and  empowered  by 
law,  he  employed  the  plaintiff  to  teach  the  school  in  said  district,  at 
a  salary  of  forty  dollars  per  month,  for  a  term  of  three  months, 
which  employment  and  the  terms  -  thereof  were  accepted  by  the 
plaintiff.  Then  he  alleges  "  that  pursuant  to  said  employment  by 
the  defendant,  as  trustee  as  aforesaid,  the  plaintiff  entered  upon  the 
same,  and  taught  the  school  in  said  district  for  the  said  period  of 
three  months,  which  term  ended  on  or  about  the  19th  day  of 
December,  1884.  That  the  wages  of  the  plaintiff  for  his  said 
services  as  teacher  of  aforesaid  school  amounted  to  the  sum  of  one 
hundred  and  twenty  dollars,  no  part  of  which  has  been  paid,  and 
the  defendant,  as  trustee  as  aforesaid,  although  thereto  requested, 
has  neglected  and  refused  to  pay  the  same,  or  any  part  thereof, 
notwithstanding  the  said  sum  of  one  hundred  and  twenty  dollars 
was  due  and  payable  on  the  19th  day  of  December,  1884,  afore- 
said." We  think  it  must  be  assumed  that  the  plaintiff  waa  a 
qualified  teacher,  and  that  the  services  were  solicited  and  contracted 
for,  by  and  in  behalf  of  the  defendant,  by  a  person  authorized  and 
empowered  by  law.  All  reasonable  intendments  are  to  be 
indulged  in,  in  support  of  the  pleading  demurred  to.  (Lorillard 
v.  Clyde,  86  N.  Y.,  385.) 

If  the  plaintiff  was  not  qualified  according  to  the  law  in  regard 
to  being  a  recipient  of  public  moneys,  or  in  any  regard  to  the  col- 
lection by  tax  of  his  wages,  the  fact  must  be  brought  into  the  case 
by  an  answer.  Section  42  of  the  school  law  (chap.  555  of  1864), 
as  amended  by  chapter  406  of  the  Laws  of  1867  (2  R  S.  [7th  ed.], 
1166),  does  not,  in  terms,  prohibit  a  district  from  employing  a  teacher 
not  having  the  qualifications  named  in  section  42  of  the  school  law. 
It  merely  prohibits  payment  in  the  money  apportioned  to  the  district, 
and  declares  that  such  wages  cannot  be  collected  by  tax.  In  Dillaye 
v.  Park*  (31  Barb.,  132)  it  was  held  that  when  a  disability  does  not 
appear  upon  the  face  of  the  complaint,  if  the  defendant  wishes  to 
avail  of  it,  he  must  set  it  up  as  a  defense.     In  Gilbert  t.  Sags 
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{;»  Lans.,  287)  it  was  held  a  defense  that  the  sale  of  liquors  was 
%oid,  and  that  it  most  be  set  np  in  defense  to  l>e  available. 

It  is  urged  that  the  complaint  is  defective,  because  there  was  no 
averment,  in  terms,  of  a  refusal  to  give  an  order  on  the  supervisor 
for  public  moneys  (sub.  10,  §  45,  school  Jaw),  and  of  a  refusal  or 
neglect  to  collect  any  balance  by  tax.  But  it  is  alleged  that  the 
defendant  "has  neglected  and  refused  tfc  pay"  the  wages 
earned.  We  think  that  allegation  may  be  considered  as  equiva- 
lent to  an  averment  that  the  defendant  had  refused  to  give  a 
warrant  upon  the  supervisor,  and  a  refusal  to  collect  by  tax  of  the 
district. 

It  has  been  repeatedly  held  that  school  districts  are  quasi  corpor- 
ations, and  trustees  are  officers  of  them,  and  that  their  acts  bind  the 
corporation  when  performed  within  their  jurisdiction.  (  Wait  v. 
Ray,  67  N.  T.,  38 ;  Horttm  v.  Garrison,  23  Barb.,  176).  In  Silver 
v.  Cummings  (7  Wend.,  183)  it  was  said  "each  school  district 
has,  when  organized,  a  separate  qualified  corporate  existence."  In 
Fitter  v.  La  Hue  (15  Barb.,  324),  Johnson,  J.,  says  of  such  a  corpor- 
ation, viz :  "  Having  availed  itself  of  the  services,  and  received  the 
benefits,  it  is  bound,  in  conscience,  to  pay,  and  will  not  be  heard  to 
say  that  the  original  agreement  was  not  made  by  a  person  legally 
authorized  to  contract." 

Section  44  of  the  school  law  (2  R.  S.  [7th  ed.],  1166)  provides  that 
teachers  shall  keep  school  lists  and  accounts  of  attendanca  By  section 
53  of  the  act,  it  is  made  the  duty  of  trustees  to  provide  a  book  there- 
for, and  each  teacher  is  required  to  verify  the  entries  by  his  oath. 
It  must  be  assumed  the  teacher  performed  his  duty  in  that  regard. 
It  is  provided  that  until  such  entries  have  been  made  and  verified 
"the  trustees  shall  not  draw  on  the  supervisor  for  any  portion  of 
his  wages."     (2  R.  8.  [7th  ed.  J,  T169,  §  53.) 

If  the  defendant  is  able  to  establish  the  fact  that  its  refusal  to 
give  a  warrant  or  order  upon  the  public  fund  was  because  of  an 
omission  of  duty  by  the  plaintiff,  it  should  aver  that  as  a  defense. 
We  do  not  think  plaintiff  was  required  to  aver  specifically  each  act, 
step  and  duty  done  under  the  contract  for  wages.  A  trustee  has  no 
power  to  contract  for  unqualified  teachers.  (Gillis  v.  Space,  63 
Barb.,  178.)  The  demurrer  admits  the  contract  was  made  with  the 
plaintiff,  and  that  he  performed  the  services  named.    It  is,  there- 
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fore,  most  reasonable  to  assume  that  defendant  did  its  legal  duty. 
{Lorillard  v.  Clyde,  supra.) 

Our  attention  is  directed  to  Bakilr  v.  The  City  of  Utica  (19 
N.  Y.,  3  -  6).  That  was  an  action  of  a  city  surveyor  for  services,  which 
were' included  in  assessments  made  for  the  expenses  of  certain  local 
improvements,  which  assessment  the  city  was  proceeding  to  collect, 
but  they  had  not  been  collected  when  the  action  was  begun.  It 
was  then  held  that  the  charter  provided  "  a  peculiar  mode  of  com- 
pensation for  his  services,"  and  that  he  was  bound  by  that  mode. 
We  think  the  case  does  not  sustain  the  contention  of  the  appellant. 
We  reach  the  conclusion  that  the  complaint  before  us  states  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  defendant 
must  bring  in  any  defense  it  may  have  by  answer. 

The  judgment  should  be  affirmed,  with  costs,  and  leave  given  to 
defendant  to  withdraw  the  demurrer  and  answer  in  twenty  days, 
upon  payment  of  C03ts  of  the  demurrer  and  of  this  appeal. 

Boardman  and  Follbtt,  JJ.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs,  and  leave  given  to 
the  defendant  to  withdraw  the  demurrer  and  answer  in  twenty  days, 
upon  payment  of  the  costs  of  demurrer  and  of  this  appeal. 


CHARLES  E.  HUBBELL,  as  Rkcrtveb  of  the  Syracuse  Iron 
Works,  Respondent,  v.  THE  SYRACUSE  IRON  WORKS, 
GILES  EVERSON  and  Others,  Appellants. 

Action  by  the  receiver  of  a  corporation  to  determine  the  validity  of  bond*  claimed  to  be 
secured  by  a  mortgage  on  its  property —  %sfoen  it  can  be  maintained. 

The  plaintiff,  who  had  been  appointed  the  receiver  of  the  Syracuse  Iron  Works, 
in  an  action  brought  for  the  sequestration  of  its  property  under  section  1784  of 
the  Code  of  Civil  Procedure,  brought  this  action  in  January,  1886,  to  determine 
which  of  the  bonds  which  had  been  issued  by  the  iron  works  were  secured  by  a 
mortgage  for  $100,000  issued  by  it,  and  which  bonds  should  be  excluded  from 
sharing  in  the  nroceeds  arising  from  the  foreclosure  of  the  mortgage;  what 
bonds  should  be  adjudged  to  belong  to  Charles  B.  Everson,  which  were  not 
held  by  him,  and  what,  if  any,  should  be  adjudged  to  be  surrendered  up  by  the 
present  holders,  and  for  such  other  relief  as  should  be  incident  thereto. 
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In  November,  1884,  the  trustee,  to  whom  the  mortgage  was  given,  had  commenced 
an  action  to  foreclose  it  In  February,  1885,  one  Giles  Everson  had  commenced 
an  action  in  his  own  behalf,  and  in  behalf  of  all  the  other  stockholders  of  the 
company,  to  compel  the  application  of  the  bonds  to  the  purposes  of  the  trust. 
The  validity  of  the  mortgage  was  not  disputed  by  the  plaintiff,  but  some  of 
the  bonds,  which  are  claimed  to  be  secured  thereby,  are  alleged  to  be  invalid 
and  to  have  been  diverted  from  the  purposes  for  which  they  were  given,  and 
to  have  been  used  to  pay  debts  not  existing  when  the  mortgage  was  executed 
and  delivered. 

EM,  that  the  plaintiff,  as  the  receiver  of  the  corporation,  was  entitled  to  bring 
and  maintain  the  action. 

Whitney  v.  New  York  and  Atlantic  Railroad  Company  (32  Hun,  178);  SupervUor* 
of  Saratoga  County  v.  Deyoe  (77  N.  Y.,  219);  Same  v.  Seabury  (11  Abb.  N.  U. 
461;  McHenry  v.  Hazard  (45  N.  V.,  581). 

Appeal  by  the  defendants  Everson  from  an  interlocutory  judg. 
ment  overruling  a  demurrer  interposed  to  the  complaint. 

The  plaintiff  was  appointed  a  receiver  of  the  defendant,  the 
Syracuse  Iron  Works  estate,  in  an  action  for  the  sequestration  of 
its  property,  brought  at  the  suit  of  R.  N.  Gere  under  the  provisions 
of  section  1784  of  the  Code  of  Civil  Procedure. 

An  order  was  made  in  that  action  directing  the  plaintiff  to  com- 
mence an  action  in  equity  to  determine  what  bonds  issued  by  the 
Syracuse  Iron  Works,  claimed  to  be  secured  by  a  mortgage  of 
$100,000,  were  secured  by  said  mortgage,  and  what  of  said  bonds 
should  be  excluded  from  sharing  in  the  proceeds  arising  from  the 
6ale  of  the  property  covered  by  the  mortgage,  and  what  of  the  same 
not  then  held  by  Charles  B.  Everson  should  be  adjudged  to  belong 
to  him,  and  what,  if  any,  should  be  adjudged  to  be  surrendered  np 
by  the  present  holders  thereof.    This  order  was  made  June  14, 1885. 

The  iron  works,  in  January,  1883,  had  made  the  $100,000  mort- 
gage, and  issued  bonds  to  that  amount  to  Alfred  Wilkinson,  Jr.,  in 
trust  to  pay  the  debts  of  the  mortgagor  to  the  amount  thereof  by 
delivering  the  bonds  directly  to  the  creditors,  or  selling  the  bonds 
and  paying  the  avails  to  the  creditors. 

In  November,  1884,  the  mortgagee  commenced  an  action  to 
foreclose  the  mortgage.  Several  creditors  were  made  parties  to 
such  foreclosure  action  and  have  answered,  and  conflicting  claims 
are  made  in  that  action  as  to  what  bonds  are  secured  by  the 
mortgage  and  entitled  to  be  paid  from  the  proceeds  of  the  sale ; 
one  claim  being  that  a  large  amount  of  the  bonds  were  transferred 
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to  the  president  of  the  iron  works,  and  to  the  other  officers 
thereof,  after  the  iron  works  was  insolvent,  contrary  to  the  statute, 
and  are  not  valid  or  secured  by  the  mortgage ;  that,  to  the  extent 
of  $59,000,  they  were  issued  in  payment  of  illegal  preferences, 
and  are  not  valid  or  secured  by  the  mortgage;  and  that  others 
were  issued  to  pay  debts  not  existing  at  the  time  the  mortgage  was 
given,  and  are  not,  therefore,  valid  or  secured  by  the  mortgage ; 
and  many  of  the  bonds  so  improperly  and  illegally  issued,  dis- 
posed of  and  delivered,  are  not  valid  and  not  secured  by  the 
mortgage,  but  what  amount  cannot  be  stated.  About  Febru- 
ary, 1885,  (iiles  Everson,  a  stockholder,  for  himself  and  others, 
commenced  an  action  in  this  court  against  the  iron  works  and 
others  to  compel  the  Robert  Gere  Bank,  defendant  therein,  to 
surrender  up  $7,500  in  amount  of  the  bonds,  and  the  Merchants' 
National  Bank  of  Syracuse  to  surrender  up  in  like  manner  $40,000 
in  amount  of  the  bonds  claimed  to  be  held  by  them,  respectively, 
and  secured  by  the  mortgage,  but  which  the  plaintiff  in  that 
action  claimed  did  not  belong  to  them  and  were  not  secured  by  the 
mortgage ;  and  asking,  also,  that  the  assignee  of  "  Wilkinson  &  Co." 
in  like  manner  surrender  up  $9,500  in  amount  of  the  bonds,  and 
the  $36,000  of  indebtedness  of  the  iron  works  to  John  Crouse  &  Co , 
be  first  paid  out  of  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty. Answers  have  been  interposed  in  such  action  and  conflicting 
claims  are  interposed  to  the  bonds  in  question. 

M.  M.  Waters,  for  the  appellants. 

27.  A.  JMaynardy  for  the  respondent. 

Hardin,  P.  J. : 

According  to  Whitney  v.  New  York  and  Atlantic  Itailroad  Com- 
pany (32  Hun,  173),  a  receiver  appointed  of  a  corporation  has  "  all  the 
powers  and  authority  conferred,  and  is  subject  to  all  the  duties  and 
liabilities  imposed  upon  a  receiver  appointed  (upon)  the  voluntary 
dissolution  of  a  corporation."  (Code  of  Civil  Pro.,  §  1788.)  Such 
a  receiver  is  entitled  to  "  the  property  real  and  personal,  things  in 
action,  contracts  and  effects  of  the  corporation  so  far  as  they  were 
owned  by  it  at  the  time  of  the  appointment.  In  that  case  it  was 
said  that  the  receivership  could  not  include  that  which  was  legally 
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included  in  a  mortgage,  bat  the  creditor's  receivership  must  be 
confined  to  the  property  not  covered  by  the  mortgage.  But  there 
was  no  question  about  the  validity  of  the  mortgage.  Not  so  in  the 
case  before  us.  The  extent  of  the  mortgage  is  disputed,  and  some 
of  the  bonds  secured  by  the  mortgage  are  alleged  to  be  invalid.  To 
the  extent  that  the  mortgage  and  bonds  are  valid,  the  owners  have 
the  paramount  right.  (  Whitney  v.  N.  T.  and  Atlantis  R.  R.  Co., 
supra,  175.)  Indeed,  we  do  not  understand  the  plaintiff  to  claim  to 
the  contrary,  but  he  seeks  to  have  it  ascertained  aud  determined  to 
what  extent  the. mortgage  and  bonds  are  valid  and  effectual  as  a 
lien  upon  the  property  that  came  to  his  hands  as  receiver.  The 
mortgage  and  bonds  were  executed  to  secure  or  pay  debts.  It  is 
iverned  that  some  of  the  bonds  have  been  diverted  from  that  pur- 
pose and  used  to  pay  debts  u  not  existing  when  said  mortgage  was 
made  and  delivered."  It  is  averred  that  the  mortgage  was  made 
"covering  all  and  singular  the  franchises,  rights,  privileges  and 
liabilities,  corporate  or  otherwise,  of  and  belonging  to  said  iron 
works  which  then  were,  or  at  any  time 'thereafter  might  be  owned, 
held,  possessed,  used  or  enjoyed  by  it,"  and  also  all  and  singular  its 
real  estate,"  etc. 

We  find  no  averment  that  any  of  the  mortgaged  property  has 
been  sold.  It  is  therefore  inferable  or  presumable  that  all  of  it 
remains  and  was  owned  by  the  company  when  plaintiff  was  appointed 
receiver,  and  that  he  as  such  is  interested  in  the  proper  application 
and  distribution  of  it,  and  that  he  is  interested  to  protect  it  from 
invalid  liens  for  the  benefit  of  his  cestui  que  trusts. 

It  is  alleged  that  the  Eversons,  who  demur  and  appeal,  claim  with 
others  to  be  "  the  owners  and  holders  of  the  bonds  of  said  iron 
works  which  they  severally  claim  are  secured  by  said  mortgage." 
It  seems  to  us  that  they  are  proper  parties  to  this  action,  and  that 
the  plaintiff  cannot  have  the  validity  of  the  mortgage,  and  the 
extent  of  the  indebtedness  which  is  valid,  ascertained  and  determ- 
ined without  the  presence  of  all  the  parties  having  the  bonds 
issued  under  the  mortgage.  It  is  apparent  that  the  plaintiff  has 
alleged  that  the  mortgagor  owned  some  if  not  all  of  the  mortgaged 
property  when  the  receiver  was  appointed.  Being  a  corporation  it 
must  be  assumed,  in  the  light  of  the  averments  of  the  complaint, 
that  it  owned  its  own  "  franchises  and  right,  and  property."  The 
Hun— Vol.  XLII       24 
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receiver  represents  the  corporation,  its  stockholders  and  creditors. 
{Atty.  Gen.  v.  Mut.  Ins.  Co.,  77  N.  Y.,  275.) 

Taking  all  the  facts  found  in  the  complaint,  it  cannot  be  said  that 
they  do  not  warrant  some  relief  in  equity,  and  in  such  cases  the 
complaint  must  be  sustained.  (Brinkerkoff  v.  Brawn,  6  Johns. 
Ch.,  139;  Prindle  v.  Caruthers,  15  N.  Y.,  425;  Weeks  v.  Corn- 
wall, 39  Hun,  643.) 

It  is  allowable  to  a  receiver  to  have  an  action  to  set  aside  illegal 
transfers  or  incumbrances  created  by  the  officers  or  by  the  corpora- 
tion, and  it  is  proper  to  stay  an  action  brought  by  a  creditor  to 
enforce  such  debts  or  liens  as  are  invalid  or  illegal.  (Atty.  Oen.  v. 
Mut.  Life  Ins.  Co.,  77  N.  Y.,  272.) 

We  are  of  the  opinion  that  the  demurrer  was  properly  overruled. 
Judgment  and  order  affirmed,  with  costs,  and  leave  given  to  appel- 
lants to  answer  in  twenty  days  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal. 

Follett,  J.,  concurred. 

Boardman,  J. : 

I  concur,  and  would  cite  the  following  cases  as  in  my  judgment 
sustaining  the  decision :  Supervisors  of  Saratoga  County  v.  Deyoe 
(77  N.  Y.,  219) ;  Same  v.  Seabury  (11  Abb.  N.  C,  461) ;  McHenry 
\.  Hazard  (45  N.  Y.,  581). 

Interlocutory  judgment  and  order  affirmed,  with  costs,  and  leave 
given  to  appellants  to  answer  in  twenty  days  upon  payment  of  costs 
of  demurrer,  and  of  this  appeal. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond 
bnts,  v.  CALVIN  KING,  Appellant. 

Civil  right* — an  owner  of  a  skating  ritik  refusing  to  seU  tickets  to  a  colored  person  is 
guilty  of  a  misdemeanor—  Penal  Code,  see,  388. 

Upon  the  trial  of  the  defendant,  one  of  the  owners  of  a  skating  rink,  upon  an 
indictment  charging  him  with  a  misdemeanor  in  refusing  to  sell  to  three  colored 
persons  tickets  of  admission  on  a  certain  evening  when  a  large  number  of  per- 
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sons  were  admitted  thereto  for  the  purposes  of  amusement  and  as  spectators, 
he  was  convicted  and  sentenced  to  pay  a  fine  of  $:50. 
Rdd,  that  the  judgment  should  be  affirmed;  that  the  skating  rink  was  "a  place 
of  amusement "  within  the  meaning  of  that  term  as  used  in  section  383  of  the 
Penal  Code,  and  that  that  section  was  constitutional. 

Appeal  from  a  judgment  of  the  Court  of  Sessions  of  Chenango 
county  convicting  the  defendant  of  a  misdemeanor. 

E.  H.  PrindU)  for  the  appellant. 

George  A,  Haven,  district  attorney,  for  the  respondent. 

BOARDMAN,  J.  : 

The  defendant,  who  is  one  of  the  owners,  of  a  skating  rink, 
refused  to  sell  to  three  colored  persons  tickets  of  admission  on  a 
certain  evening  when  a  large  number  of  persons  were  admitted 
thereto  for  the  purpose  of  amusement  and  as  spectators.  The 
refusal  was  upon  the  sole  ground  that  such  applicants  were  colored. 
For  this  act  the  defendant  was  indicted,  tried,  convicted  and 
sentenced  to  pay  a  fine  of  $150,  etc: 

The  jury,  under  the  charge,  has  found  that  the  skating  rink  was 
a  place  of  amusement  such  as  is  contemplated  in  section  383  of  the 
Penal  Code;  that  the  defendant  was  the  owner  or  manager  of 
the  rink,  within  the  statute,  and  that  he  excluded  Breed,  Wyckoff. 
and  Bobbins  from  6aid  rink  by  reason  of  their  color.  These  con- 
clusions cannot  be  subjects  of  doubt  irrespective  of  the  verdict. 
An  attempt  is  made  to  argue  that  a  refusal  to  sell  those  parties 
tickets  is  not  an  exclusion  of  them  from  the  rink ;  but  we  think 
the  objection  hypercritical  and  untenable.  It  may,  however,  have 
properly  been  submitted  'to  the  jury  to  determine,  as  was  done,  and 
in  that  case  the  verdict  of  the  jury  would  conclude  us. 

The  case,  upon  the  facts,  is  then  brought  directly  within  section 
383  of  the  Penal  Code,  and  the  conviction  is  right,  if  that  section  of 
the  Code  is  binding  as  law.  It  is  claimed  that  the  section  is  uncon- 
stitutional. On  a  question  of  so  much  gravity  the  briefs  of  counsel 
arc  very  lean.  The  appellant  cites  the  dissenting  opinion  of  Mr. 
Justice  Field,  in  Munn  v.  Illinois  (94  U.  S.,  149),  and  The 
People  ex  rd.  King  v.  Gallagher  (11  Abb.  N.  C,  187).  The 
respondent's  counsel  cites  no  authority  whatever.     It  i6  claimed 
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that  the  section  is  void  because  it  prescribes  that  a  skating  rink, 
owned  as  private  property,  shall  be  devoted  to  the  use  of  colored 
people.  But  that  is  not  a  just  statement.  The  law  gives  to  every 
citizen  certain  civil  rights  from  which  he  shall  not  be  excluded  by 
reason  of  his  race  or  color.  His  rights  to  the  equal  enjoyment  of 
such  accommodations,  facilities  or  privileges  as  are  furnished  by 
inn-keepers  or  common  carriers,  or  bv  owners  or  managers  of 
theaters  or  other  places  of  amusement  are  among  the  number.  The 
owner  of  property  has  devoted  it  to  a  purpose  in  which  the  public 
has  an  interest.  For  a  consideration  the  public  are  admitted  to  its 
enjoyment.  On  payment  of  a  reasonable  compensation  citizens 
are  entitled  to  its  use  without  distinction  by  reason  of  race  or  color. 
The  privilege  may*  be  withdrawn  by  discontinuing  the  use: 
(Munn  v.  Illinois,  94  U.  S.,  113.)  The  rule  of  the  legislative 
rights  has  been  sanctioned  in  case  of  railroads.  {Cent.  R.  R.  v. 
Green,  86  Penn.  St.,  421 ;  Railroad  Company  v.  Brown,  17 
Wall.,  446.)  In  The  People  ex  rel.  King  v.  Gallagher  (93  N.  Y., 
438)  it  was  held  by  a  divided  court  that  the  city  of  Brooklyn  had 
a  special  law  by  which  separate  schools  for  colored  children  were 
provided,  and  that  such  special  law  was  not  abrogated  by  chapter 
863  of  Laws  of  1873.  A. colored  man  may  not  be  excluded  from 
jury  duty.  (£x  parte  Virginia,  100  U.  S.,  339;  StraUder  v. 
West  Virginia  (Id.,  303.)  But  tfo  Penal  Code  (§  383)  does  not 
infringe  upon  the  United  States  Constitution  or  laws.  It  carries 
the  principle  too  far,  as  this  defendant  now  claims,  and  deprives  the 
owner  of  the  free  use  of  his  own  property.  That,  however,  is  a 
power  inherent  in  every  sovereignty.  The  sovereign  power  may 
regulate  the  use  of  one's  property  with  reference  to  the  public 
welfare.  Under  the  Constitution  jmd  laws  we  may  fairly  say  that 
no  discrimination  may  be  allowed  against  colored  people  in  the  use 
of  certain  property  of  a  public  or  quati  public  character.  Places  of 
amusement  are  made  such  property  by  the  Penal  Code.  The 
legislature  possessed  the  power  to  control  and  regulate  property 
held  for  public  use;  and  the  authority  exercised  in  the  present 
case  does  not  seem  to  us  to  deprive  the  owner  of  his  property,  or 
of  its  use,  so  as  to  be  obnoxious  to  the  restraints  of  article  5  of  the 
amendments  of  the  Constitution  of  the  United  States,  or  of  section 
1,  article  1  of  the  Constitution  of  this  State.     It  is  simply  a  rule 
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of  conduct  as  to  its  use.  Numerous  cases  of  somewhat  similar 
legislation  will  readily  occur  to  their  mind. 

The  appeal  papers  do  not  show  a  judgment  in  due  form  from 
which  an  appeal  could  be  taken.  But,  as  the  elements  of  a  judg- 
mont  are  there,  we  have  thought  best  to  consider  the  case  on  its 
merits  and  as  if  on  an  appeal  from  a  regular  judgment 

For  the  reasons  stated  we  think  the  conviction  and  judgment 
should  be  affirmed. 

Hardin,  P.  J.,  concurred ;  Follett,  J.,  not  voting. 

Conviction  and  judgment  affirmed. 


PETER    PHILLIPS,   Respondent,  v.   SARAH    PLATO, 

Appellant. 

Accommodation  indoner  —  when  he  cannot  compel  the  guarantor  of  a  note  to 

contribute. 

G.  II.  Plato,  the  defendant's  son,  offered  a  note  made  by  himself  and  indorsed  for 
his  accommodation  by  the  plaintiff,  to  one  Olney  in  payment  of  an  indebted- 
ness due  to  him.  Olney  having  refused  to  accept  it  unless  the  defendant's 
signature  was  procured,  the  defendant,  with  fuU  knowledge  of  the  facts,  exe- 
cuted on  the  back  of  the  note,  above  the  plaintiff's  signature,  an  absolute 
guaranty  of  the  payment  of  the  note.  The  note  was  delivered  to  Olney.  The 
plaintiff  had  no  knowledge  of  or  participation  in  the  procuring  of  the  defend- 
ant's guaranty.  The  plaintiff,  having  been  compelled  to  pay  the  note,brought 
this  action  against  the  defendant  as  a  guarantor,  claiming  that  she,  as  a  co-surety 
for  the  piincipaJ  debtor,  G.  H.  Plato,  who  was  insolvent,  was  liable  to  con- 
tribute one-half  of  the  amount  the  plaintiff  had  been  compelled  to  pay. 

Held,  that  the  action  could  not  be  maintained. 

Harm  v.  Warner  (13  Wend.,  400);  Bclloni  v.  Freeborn  (68  N.  Y.,  388)  followed; 
Weta  v.  Miller  (66  id.,  255)  distinguished. 

« 

Appeax  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  at  the  Oneida  Special  Term. 

J.  P.  Olney,  for  the  appellant. 

Benttey  dc  Jones,  for  the  respondent. 

Digitized  by  VjOOQlC 


190  PHILLIPS  v.  PLATO. 

Fourth  Department,  November  Term,  1886. 

Boardmak,  J. : 

This  is  an  appeal  from  a  judgment  upon  a  decision  by  the  court 
without  a  jury.  The  action  was  upon  a  guaranty  of  payment  of  a 
promissory  note,  for  the  amount  of  the  note.  The  complaint  was 
amended  on  the  trial  so  as  to  constitute  an  action  by  plaintiff,  as 
indorser,  who  had  paid  the  note,  against  the  defendant  who  had 
guaranteed  its  payment,  for  one-half  of  the  amount  paid. 

G.  H.  Plato,  defendant's  son,  was  indebted  to  one  Olney,  and  to 
pay  the  same  made  this  note  and  procured  the  plaintiff  to  indorse 
it.  It  was  then  offered  to  Olney,  who  refused  to  accept  it  unless 
G.  H.  Plato  would  procure  the  defendant's  signature.  Soon  after 
the  defendant,  with  full  knowledge  of  the  facts,  executed  on  the 
back  of  the  note  over  plaintiff's  indorsement  an  absolute  guaranty 
of  the  payment  of  the  note.  The  note  was  then  delivered  by 
G.  H.  Plato  to  Olney.  When  it  became  due  it  was  dishonored,  and 
plaintiff  paid  it.  He  now  brings  this  action  against  the  guarantor, 
and  claims  that  she,  as  a  co-surety  for  G.  H.  Plato,  the  principal 
debtor,  is  liable  for  contribution,  and  a  recovery  for  one-half  of  the 
amount  paid  by  plaintiff  is  given  against  the  defendant  G.  H.  Plato 
is  insolvent.  The  plaintiff  had  no  knowledge  of  or  participation  in 
the  procuring  of  defendant's  guarantee,  nor  did  he  require  it. 

It  is  plain  that  the  defendant's  guaranty  was  given  without  con- 
sideration and  as  an  accommodation  to  her  son,  the  principal  debtor. 
By  the  instrument  she  became  absolutely  liable  to  pay  the  debt 
She  did  not  assume  this  liability  at  the  request  or  in  the  interest  of 
the  plaintiff.  Indeed,  his  position  as  indorser  was  complete  before 
the  necessity  of  any  other  security  became  known.  He,  doubtless, 
supposed  the  creditor  would  accept  the  note  with  his  indorsement 
alone.  The  defendant  knew  these  facts,  and  signed  for  the  pur- 
pose of  giving  to  the  note,  as  it  then  existed,  the  security  of  her 
name.  In  the  language  of  Taloott,  P.  J.,  in  Deck  v.  Works 
(18  Hun,  266-272),  "  the  guarantor  of  a  note  on  which  there  is  a 
prior  indorsement,  undertakes  for  the  performance  of  each  contract 
which  he  has  guaranteed,  that  of  the  maker  and  that  of  the  indorser. 
If  either  fails  to  perform  the  contract  which  is  guaranteed,  a  cause 
of  action  arises  to  the  holder  of  the  guaranty  for  such  default."  As 
a  corollary,  it  must  be  true  that  if  either  the  maker  or  indorser  shall 
pay  the  note  the  guarantor's  liability  ceases. 
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Again,  tmtil  the  note  had  been  indorsed  bj  the  plaintiff  it  had  no 
commercial  or  negotiable  existence.  When  it  was  so  indorsed  its 
me  was  followed  by  liability ;  but  before  such  indorsement  it  was 
incapable  of  being  used  to  create  an  obligation.  When  the  note 
was  presented  to  defendant  it  was  complete  and  perfect  in  its  form. 
Such  perfect  and  complete  note  she  guaranteed  payment  of.  It  has 
been  paid  by  the  parties  to  it,  or  one  of  them.  That  is  what  she 
agreed  should  happen,  and  her  obligation  is  at  an  end.  There  is 
no  reason  to  believe  the  plaintiff  required  or  expected  defendant  to 
sign  the  note  as  his  co-surety,  or  for  his  protection  in  whole  or  in 
part  Her  signature  was  placed  there  with  the  purpose  of  becom- 
ing, in  effect,  a  second  indorser,  but  was  modified  because  she  was 
a  married  woman.  The  difference  between  an  indorser  and  guaran- 
tor is  slight.  The  former  becomes  liable  on  condition  of  notice  of 
dishonor  if  the  note  is  not  paid  by  the  maker  when  due ;  the  latter 
becomes  absolutely  liable  to  pay  if  the  note  is  not  paid  when  due. 
(Brwm  v.  Curtis*,  2  N.  T.,  230;  MoMwray  v.  Noyes,  72  N.  Y., 
623,  525.)  The  defendant,  by  her  guaranty  made  under  the  cir- 
cumstances of  this  case,  became  the  surety  of  the  maker  and 
indorser.  She  did  not  intend  to  become  the  co-surety  of  the 
plaintiff  and  equally  liable  with  him  for  the  debt,  but  only  for  his 
default.  In  this  respect  the  case  is  brought  within  Harris  v. 
Warner  (13  Wend.,  400) ;  BeUoni  v.  Freeborn  (63  N.  Y  ,  383,  388). 
No  importance  is  attached  to  the  position  of  the  guaranty  above 
plaintiff's  indorsement  upon  the  note. 

For  these  reasons  we  are  constrained  to  differ  with  the  learned 
judge  who  decided  this  case  below.  Nor  do  we  think  the  case  of 
WdU  v.  Miller  (66  N.  Y.,  255)  is  controlling,  although  the  decision 
was  mainly  founded  upon  it.  The  parties  to  that  action  were  in 
fact  sureties  for  the  principal  debtor  and  both  signed  the  note 
beneath  his  signature.  The  question  was  whether  the  plaintiff,  who 
was  a  partner  of  the  debtor,  had  not  so  acted  as  to  deceive  the 
defendant  into  the  belief  that  he  was  signing  as  surety  for  both  the 
partners,  and  hence  not  entitled  to  contribution  in  equity.  No  such 
question  is  presented  in  the  present  case.  This  is  an  action  by  an 
indorser  against  a  guarantor,  where  the  purposes  and  intent  of  the 
parties,  their  mutual  relations  to  each  other,  to  the  note  and  its 
maker,  the  possible  liabilities  of  each  and  the  actual  liability  of  the 
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defendant,  after  payment  of  the  note  by  plaintiff,  are  open  foi 
consideration.  In  WdUt  v.  Miller  (supra\  the  court  considers  only 
whether  contribution  should  be  enforced  between  actual  and  recog- 
nized co-sureties  in  equity,  by  reason  of  the  peculiar  facts  in  the  case. 
The  judgment  should  be  reversed  and  a  new  trial  granted,  co6ts 
to  abide  the  event. 

Follett,  J.,  concurred. 

Hardin,  P.  J. : 

Plaintiffs  contract  of  indorsement  was  made  without  reference  to 
the  defendant ;  it  was  to  pay  if  the  maker  did  not  and  the  holder 
gave  notice  of  the  dishonor. 

Defendant's  undertaking  was  that  if  the  note  was  not  paid  by 
the  maker  or  indorser,  she  would  pay  it.  {Modkley  v.  Biggs,  19 
Johns.,  69.)  The  indorser  has  paid  it.  He  has  no  more  claim  upon 
the  defendant  than  though  she  had  in  form,  as  was  her  intent  (aside 
from  binding  herself  as  a  married  woman),  become  a  second 
indorser.     I  concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide  the 
event. 


ANNA  M.  O'DOUGHERTY,  Respondent,  v.  REMINGTON 
PAPER  COMPANY,  Appellant. 

Admeasurement  of  dower — question  as  to  whether  a  specific  parcel  of  land  can  be  net 
aside  — at  what  time  and  in  what  manner  it  mutt  be  determined — the  rights  of  att 
the  parties  must  be  considered—  Code  of  OivU  Procedure,  sec.  1619. 

In  this  action,  brought  to  recover  dower  in  certain  real  estate  claimed  to  be  owned 
by  and  to  be  in  the  possession  of  the  defendant,  defenses  were  interposed,  to 
hear,  try  and  determine  which  a  reference  was  ordered.  In  the  pleadings  there 
was  no  issue  joined  as  to  the  practicability  of  an  actual  admeasurement  of  a 
specific  portion  of  the  land  to  the  plaintiff  for  her  dower,  the  only  allusion 
thereto  being  in  the  alternative  relief  demanded  in  the  plaintiff's  prayer  for 
Judgment.  Upon  the  trial  the  referee,  against  the  objection  and  exception  of 
the  defendant,  received  evidence  tending  to  show  that  the  property  was  so 
situated  that  a  distinct  parcel  could  not  be  admeasured  to  the  plaintiff  without 
Injury  to  her  rights,  and  upon  the  evidence  so  received  found  that  a  distinct 
parcel  of  the  property  could  not  be  admeasured  to  the  plaintiff  without  mate- 
rial injury  to  her  interests,  and  directed  that  the  premises  be  sold. 
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Enid,  that  the  question  of  the  practicability  of  an  actual  admeasurement  of  the 
plaintiff's  dower  was  not  one  to  be  tried  by  the  referee,  and  that  the  direction 
for  the  sale  of  the  property  being  unauthorized  should  be  stricken  from  the 
report. 

Although,  in  the  case  of  a  trial  by  the  court,  the  question  of  actual  admeasure- 
'  ment  of  dower  might  be  investigated  and  decided  so  that  the  rights  of  the 
parties,  and  the  necessity  of  a  sale  and  the  interlocutory  judgment,  could  all 
he  determined  on  a  single  hearing,  yet  this  course  could  seldom  be  pursued  as 
the  feasibility  of  an  actual  partition  could  not  generally  be  denied  without  a 
visible  examination  of  the  lands  by  the  court,  referee  or  commissioners,  and  for 
the  further  reason  that  as  the  possibility  of  an  actual  partition  might  often 
greatly  depend  upon  the  rights  of  the  several  parties,  as  determined  on  the 
trial,  the  question  could  not  be  intelligently-  considered  until  such  determina- 
tion had  been  made. 

In  all  cases  (except,  perhaps,  when  the  trial  is  by  the  court,  which  finally  orders 
the  interlocutory  Judgment),  a  reference  must  be  had  to  ascertain  whether 
actual  admeasurement  or  partition  can  be  made,  after  a  decision  of  the  referee 
as  to  the  rights  of  the  parties  under  the  issue  and  before  the  judgment  declar- 
ing such  rights  is  entered. 

In  order  to  authorize  a  sale  of  the  property  it  must  be  shown  that  a  distinct 
parcel  of  the  property  cannot  be  admeasured  and  laid  off  to  the  plaintiff,  as 
tenant  in  dower,  "without  material  injury  to  the  interests  of  the  parties." 
It  is  not  sufficient  to  show  that  one  of  the  parties  would  be  injured  by  an 
actual  partition. 

Motion  by  the  defendant  for  new  trial  after  the  entry  of  an  inter- 
locutory judgment  under  section  1001  of  the  Code  of  Civil  Pro- 
cedure, and  also  an  appeal  by  the  defendant  from  an  order  refusing 
to  appoint  a  referee  to  admeasure  dower  to  plaintiff  in  the  lands 
described  in  the  complaint. 

The  action  was  brought  by  plaintiff,  as  widow  of  one  Patrick 
ODougherty,  deceased,  to  recover  dower  in  land  which  he  had 
owned  during  coverture.  This  land  had  been  sold  upon  execution 
sale  against  Patrick  during  his  lifetime,  and  had  been  purchased  by 
and  was  in  the  possession  of  defendant.  After  the  commencement 
of  the  action  the  plaintiff  duly  made  and  filed  her  consent,  in 
writing,  to  accept  a  gross  sum  in  satisfaction  of  her  dower  right, 
under  the  provisions  of  section  1617  of  the  Code  of  Civil  Procedure. 
The  defendant's  answer  admitted  plaintiff's  right  to  recover  dower, 
but  it  sought  to  counter-claim,  against  plaintiff's  dower  interest, 
various  mortgages  and  judgments,  which  the  defendant  alleged  it 
held  against  plaintiff.  The  cause  was  referred  to  a  referee,  to  hear, 
try  and  determine  the  same,  and  all  the  issues  therein.  Upon  the 
Hun— tVol-XLII        25 
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trial  the  referee,  under  the  objection  of  defendant,  received  evidence 
that  the  property  was  so  situated  that  a  distinct  parcel  conld  not  be 
admeasured  and  laid  off  to  plaintiff,  as  tenant  in  dower,  without 
injury  to  her  rights,  and  upon  this  testimony  so  found  in  his  report. 
The  referee  directed  that  before  entry  of  an  interlocutory  judgment 
a  reference  be  had,  under  section  1621  of  the  Code,  to  ascertain 
whether  any  person  not  a  party  had  a  lien  upon  the  property,  and  upon 
the  coming  in  of  such  report  that  an  interlocutory  judgment  of  sale 
be  entered.  The  defendant  thereupon  applied  at  Special  Term  for 
the  appointment  of  a  referee  to  admeasure  plaintiff's  dower,  which 
application  was  denied.  A  reference  was  had,  in  accordance  with 
the  decision  of  the  referee,  to  ascertain  whether  any  person,  not  a 
party,  had  a  lien  on  the  premises,  and  upon  the  coming  in  of  the 
referee's  report  it  was  confirmed,  and  interlocutory  judgment  was 
entered.  The  defendant  appealed  from  the  order  denying  the  appli- 
cation for  the  appointment  of  a  referee  to  admeasure  plaintiffs 
dower,  and  makes  a  motion  for  a  new  trial  at  the  General  Term, 
under  section  1001  of  the  Code  of  Civil  Procedure. 

Elon  JR.  Brown,  for  the  appellant. 

(PBrien  &  Emerson,  for  the  respondent. 

Boardmjln,  J. : 

This  action  was  brought  to  recover  dower  in  certain  real  estate 
claimed  to  be  owned  by  and  in  the  possession  of  the  defendant 
Defenses  were  interposed  and  a  reference  had  to  hear,  try  and 
determine  the  same.  In  the  pleadings  there  is  no  issue  joined  as  to 
the  practicability  of  an  actual  admeasurement  of  a  specific  portion 
of  the  land  to  plaintiff  for  her  dower.  The  only  allusion  thereto 
is  in  the  alternative  relief  demanded  in  plaintiff's  prayer  for 
judgment. 

We,  therefore,  conclude  it  was  not  a  matter  to  be  tried  under  the 
order  of  reference,  and  that  the  evidence  offered  and  admitted 
should  have  been  rejected.  Such  error,  however,  need  not  involve 
an  entire  new  trial.  The  interlocutory  judgment  must  be  reversed, 
and  the  fourth  finding  of  law  be  stricken  from  the  report,  as 
unauthorized  and  unwarranted.  The  defendant's  exception  to  this 
third  conclusion  of  law  must  be  sustained. 
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It  follows,  as  a  consequence  of  this  decision,  that  the  court  has 
not  been  legally  shown  "that  a  distinct  parcel  cannot  be  admeasured 
and  laid  off,"  as  is  required  by  section  1619  of  the  Code,  before  it 
may,  by  judgment,  direct  the  property  to  be  sold  at  public  sale. 
Undoubtedly,  in  case  of  a  trial  by  the  court,  the  question  of  actual 
admeasurement  of  dower  could  be  investigated  and  decided,  so  that 
the  rights  of  the  parties  and  the  necessity  of  a  sale  and  the  inter- 
locutory judgment  could  all  be  determined  on  a  single  hearing. 
The  course  we  apprehend  could  not  often  be  practical,  since  the  feasi- 
bility of  an  actual  partition  could  not  generally  be  denied  without 
a  visible  examination  of  the  lands  by  the  court,  referee  or  commis- 
sioners. Indeed  the  possibility  of  an  actual  partition  might  often 
greatly  depend  upon  the  rights  of  the  several  parties  as  decided  by 
the  referee  on  the  trial,  and  until  such  rights  were  so  determined  the 
question  could  not  be  intelligently  considered.  We  think,  there- 
fore, that  the  practice  requires  in  all  cases,  except,  perhaps,  where 
the  trial  is  by  the  court  which  finally  orders  the  interlocutory  judg- 
ment, a  reference  to  ascertain  whether  actual  admeasurement  or 
partition  can  be  made,  after  a  decision  of  the  referee  as  to  the  rights 
of  the  parties  under  the  issue,  and  before  the  judgment  declaring 
such  rights. 

The  sixth  finding  of  fact  does  not  conform  to  the  requirements 
of  section  1619,  in  that  it  does  not  find  and  decide  "  whether  a 
distinct  parcel  of  the  property  can  be  admeasured  and  laid  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  to  the 
interests  of  the  parties"  It  is  not  sufficient  that  one  of  the  parties 
would  be  injured  by  an  actual  partition.  The  rights  of  all  parties 
are  to  be  looked  after  and  protected,  and  if  a  division  of  the  land 
cannot  be  made  without  material  injury  to  the  interests  of  all  the 
parties,  a  sale  may  be  had.  Here  there  is  an  especial  reason  why  a 
pale  should  not  be  ordered  if  it  can  reasonably  and  fairly  be  avoided. 
The  plaintiff  has  a  very  slight  interest  in  a  property  of  very  con 
siderable  value  given  to  it  by  improvements  made  by  defendant,  in 
which  plaintiff  has  no  dowable  interest.  The  defendant  has  consider- 
able claims  by  way  of  judgment  against  the  plaintiff,  which  should 
be  paid  out  of  plaintiff's  interest  in  these  lands  or  otherwise.  The 
plaintiff  is  insolvent.  A  sale  might  result  in  a  serious  injury  to  a 
manufacturing  industry  and  to  defendant's  stockholders,  without 
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corresponding  advantage  to  plaintiff.  The  defendant,  therefore,  has 
a  right  to  demand  that  its  interests,  as  well  as  plaintiff's,  should  be 
considered  before  a  sale  is  ordered  of  the  lands  in  question. 

We  conclude  that  the  interlocutory  judgment  should  be  reversed, 
and  that  the  Special  Term  proceed  to  appoint  a  referee  or  commis- 
sioner to  ascertain  whether  plaintiff's  dower  can  be  admeasured  by 
actual  partition.  The  defendant  should  have  costs  of  this  appeal 
to  be  paid  by  plaintiff. 

For  the  same  reasons  it  follows  that  the  order  denying  defendant's 
motion  for  the  appointment  of  a  referee  or  commissioner  to 
admeasure  plaintiff's  dower,  or  to  ascertain  whether  it  could  be 
admeasured,  should  be  reversed  and  said  motion  granted,  and  the 
court  at,  Special  Terra,  will  appoint  such  referee  or  commissioner 
under  these  decisions,  upon  due  and  proper  notice.  No  costs  are 
allowed  upon  the  appeal  from  the  order. 

Hardin,  P.  J.,  and  Follbtt,  J.,  concurred. 

Interlocutory  judgment  reversed,  and  Special  Term  directed  to 
proceed  and  appoint  a  referee  or  commissioners,  to  ascertain  whether 
plaintiff's  dower  can  be  admeasured  by  actual  partition.  Costs  of 
appeal  allowed  defendant,  to  be  paid  by  plaintiff.  Also,  order 
reversed  and  motion  granted,  and  the  Special  Term  directed  to 
appoint  a  referee  or  commissioners,  upon  proper  notice  and  applica- 
tion therefor,  without  costs  on  appeal  from  the  order. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  kx  rbl. 
42h  19*  ELIZA  MILLER,  Appellant,  v.  ALLEN  COOPER,  Sheriff 
37  Misn29]       0F  THB  County  of  Chemung,  Respondent. 

•  Charier  of  the  city  of  Elmira  —  1 875,  chap.  870 — over  what  offence  exclusive  juriedic. 

Hon  u  conferred  on  the  recorder. 

Under  the  charter  of  the  city  of  Elmira  (chap.  870  of  1875)  the  recorder  has 
exclusive  Jurisdiction  to  try  one  accused  of  keeping  a  disorderly  house,  sub. 
ject  to  the  right  of  such  person  to  apply  for  a  certificate  directing  that  she 
be  prosecuted  by  indictment,  pursuant  to  sections  57  and  58  of  the  Code  of 
Criminal  Procedure. 
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Appeal  from  an  order  remanding  the  relator  to  the  custody  of 
the  sheriff,  after  a  hearing  upon  the  return  to  a  writ  of  habeas 
corpus. 

March  12,  1886,  the  recorder  of  the  city  of  Elmira  issued  a 
warrant  charging  the  relator  with  "  keeping  a  disorderly  house," 
which  is  a  misdemeanor,  "  punishable  by  imprisonment  in  a  peni- 
tentiary, or  county  jail,  for  not  more  titan  one  year,  or  by  a  fine  of 
not  more  than  five  hundred  dollars,  or  by  both."  (Penal -Code,  §  15.) 
March  13,  1886,  she  was  arrested  by  virtue  of  the  warrant  and 
taken  before  the  recorder,  whereupon  she  pleaded  not  guilty, 
waived  an  examination  and  demanded  a  trial  by  jury  after 
indictment,  and  offered  bail,  which  was  refused  upon  the  ground 
that  the  recorder  had  exclusive  jurisdiction  to  try  the  defend- 
ant. Thereupon  the  recorder  adjourned  the  trial  until  March  19, 
1886,  and  in  default  of  bail  to  appear  for  trial  she  was  committed 
to  jail. 

The  relator  obtained  a  writ  of  habeas  corpus  from  the  county 
judge  and  sought  to  be  discharged,  upon  the  ground  that  she  had  a 
right  to  give  bail  for  her  appearance  to  answer  to  an  indictment, 
and,  therefore,  was  illegally  imprisoned.  The  county  judge  held 
that  the  recorder  had  exclusive  jurisdiction  to  try  the  relator  for 
the  offense  charged,  and  remanded  her  to  the  custody  of  the  sheriff, 
from  which  order  the  relator  appeals. 

Charles  A.  Collin,  for  the  relator,  appellant. 

Edgar  Denton,  district  attorney,  for  the  respondent. 

Follett,  J. : 

The  recorder  of  the  city  of  Elmira  is  authorized  to  hold  Courts 
of  Special  Sessions  and  exercise  the  powers  and  jurisdiction  of 
such  courts,  as  regulated  by  statute.  (Laws  1875,  §  104,  chap.  370 ; 
Elmira  City  Charter;  Code  Crim.  Pro.,  §  63.)  The  offense  with 
which  defendant  is  charged  not  being  enumerated  in  section  56  of 
the  Code  of  Criminal  Procedure,  the  recorder  has  not  exclusive 
jurisdiction  under  that  section.  Subdivision  33  of  that  section 
does  not  bring  the  case  within  the  exclusive  jurisdiction  of  the 
recorder,  unless  exclusive  jurisdiction  is  given  him  by  some  special 
statute  or  municipal  ordinance  authorized  by  statute.    Exclusive 
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jurisdiction  of  the  offense  charged  is  not  claimed  under  any  munici- 
pal ordinance,  but  is  claimed  under  the  city  charter,  and  especially 
under  section  104  thereof. 

Section  4  of  the  charter  provides  that  there  shall  be  three 
justices  of  the  peace  within  the  city,  and  section  44  provides: 
"  §  44.  The  justices  of  the  peace  of  the  said  city  shall  have  and 
exercise  all  the  powers,  authority  and  jurisdiction,  and  discharge  all 
the  duties,  and  be  entitled  to  the  fees  and  compensation  of  justices 
of  the  peace  of  the  several  towns  in  this  State,  except  as  modified 
by  this  act/' 

Section  104  provides :  "  §  104.  The  recorder  of  the  city  shall, 
except  in  case  of  his  absence  therefrom,  or  inability,  from  sickness 
or  other  cause,  to  act,  have  jurisdiction  exclusive  of  any  justice  of 
the  peace  or  other  officer  therein,  except  judges  of  courts  of  record, 
to  issue  all  criminal  process,  and  to  institute  all  criminal  proceed- 
ings, which  a  single  justice  or  two  justices  of  the  peace  in 
towns  are  empowered  or  directed  by  law  to  issue  and  institute  ;  to 
hear  and  entertain  all  complaints  and  conduct  all  examinations  in 
criminal  cases  and  proceedings ;  to  hold  courts  of  Special  Sessions, 
with  all  the  powers  and  jurisdiction  of  such  courts  as  regulated  by 
statute;  to  try,  convict  and  sentence  all  persons  who  may  be 
guilty  of  any  offenses  which  are  or  may  be  triable  by  Courts  of 
Special  Sessions,  and  to  commit  for  trial  all  persons  who  shall  be 
charged  or  bo  guilty  of  any  offense  not  triable  in  said  court.  The 
Court  of  Special  Sessions,  held  by  said  recorder,  shall  have  juris- 
diction of  and  power  to  hear  and  determine  all  charges  for  every 
misdemeanor  committed  or  charged  to  have  been  committed  within 
6aid  city."     *     *     * 

"Said  recorder  shall  have  the  power  to  let  to  bail  persons 
charged  with  crime  before  him  in  all  cases  of  felony  where  the 
imprisonment  in  the  State  prison,  on  conviction,  cannot  exceed 
five  years."     *    *    * 

"  The  said  recorder  shall  have  and  possess  the  exclusive  jurisdic- 
tion of  all  the  offenses  within  said  city  specified  in  this  section, 
except  as  hereinbefore  stated." 

The  sentence  last  quoted  is  very  broad.  No  specific  offenses  are 
mentioned  in  the  section,  but  offenses  are  classified  as  felonies  and 
misdemeanors.     In  felonies  the  recorder  is  given  power  to  take 
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examinations,  and  let  to  bail  when  the  punishment,  on  conviction, 
cannot  exceed  imprisonment  for  five  years  in  a  State  prison,  which 
are  the  only  offenses  excepted  from  the  exclusive  jurisdiction  of  the 
recorder. 

Section  106  of  the  charter  provides:  "In  case  of  sickness, 
absence  from  the  city,  disability  or  inability  to  act,  of  the  said 
recorder,  his  powers  and  duties  are  hereby  conferred  and  imposed 
upon  either  of  the  several  justices  of  the  peace  of  said  city  so 
designated,  except  that  such  justices  shall  not  have  jurisdiction  to 
try  any  person  for  any  offense  not  heretofore  triable  by  Courts 
of  Special  Sessions.?' 

When  this  charter  was  passed,  the  policy  of  conferring  exclu- 
sive jurisdiction  upon  Courts  of  Special  Sessions,  to  try  specified 
misdemeanants,  had  been  established.  (Laws  1857,  chap.  769; 
Laws  1866,  chap.  467 ;  Laws  1872,  chap.  530.)  The  sentence  in 
the  section  last  quoted,  "  except  that  such  justices  shall  not  have 
jurisdiction  to  try  any  person  for  any  offense  not  heretofore  triable 
by  Courts  of  Special  Sessions,"  conveys  the  idea  of  a  broader  juris- 
diction in  the  Court  of  Special  Sessions,  when  presided  over  by  the 
recorder,  than  when  presided  over  by  a  justice  of  the  peace,  and 
if  such  was  not  the  legislative  intent,  it  is  difficult  to  see  why 
these  words  of  limitation  were  inserted. 

The  language  of  the  charter  of  the  city  of  Elmira  is  much 
broader  than  the  language  in  the  charter  of  the  village  of  Hornells- 
ville,  and  the  case  of  The  People  v.  McDonald  (26  Hun,  156)  does 
not  support  the  contention  of  the  relator.  We  are  of  the  opinion 
that  the  recorder  had  exclusive  jurisdiction  to  try  the  relator  for 
the  offense  charged,  subject  to  her  right  to  apply  for  a  certificate, 
directing  that  she  be  prosecuted  by  indictment,  pursuant  to  sections 
57  and  58  of  the- Code  of  Criminal  Procedure. 

The  order  of  the  county  judge  is  affirmed. 

Hardin,  P.  J.,  and  Boardman,  J.,  concurred. 
Order  affirmed. 
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,  42  m      CHARLES   E.  HUBBELL,  as  Receiver,  etc.,  of  the   Stra- 
'-?Li!?  cube    Iron    Works,    Respondent,  v.  THE    MERCHANTS' 

NATIONAL  BANK  OF  SYRACUSE,  Appellant. 

Practice— the  grantor  must  be  made  a  party  to  an  action  to  tet  ahde  a  conveyance  a» 

fraudulent. 

This  action  was  brought  by  the  plaintiff,  who  had  fyeen  appointed  a  receiver  of 
the  Syracuse  Iron  Works  in  a  creditors'  action,  brought  under  section  1784 
of  the  Code  of  Civil  Procedure,  to  bet  aside  as  fraudulent  a  Judgment  in  favor  of 
the  defendant,  entered  upon  an  offer  made  by  the  Syracuse  Iron  Company,  in 
an  action  brought  against  it  by  the  defendant,  and  to  recover  the  value  of  the 
chattels  sold  under  an  execution  issued  on  the  said  judgment. 

Held,  that  a  demurrer,  interposed  upon  the  ground  that  there  was  a  defect  of 
parties  defendant,  because  of  the  non-joinder  of  the  Syracuse  Iron  Works, 
should  be  sustained. 

The  ruie  is  settled  that  in  actions  to  set  aside  fraudulent  conveyances,  the  alleged 
fraudulent  grantor  is  a  necessary  party  defendant. 

MUIer  v.  Hall  (8  J.  &  S.,  282;  affirmed,  70  N.  Y.,  250)  followed;  The  Attorney 
General  v.  The  Guardian  Mutual  IAfe  Insurance  Company  (77  N.  *.,  272) 
distinguished. 

Appeal  from  an  interlocutory  judgment,  entered  on  an  order  over- 
ruling a  demurrer  to  the  complaint  interposed  by  the  defendant. 

Henry  A.  Maynard,  for  the  respondent. 

Forbes,  Brovm  &  Tracy,  for  the  appellant. 

Follett,  J. : 

October  7,  1884,  the  Merchants'  National  Bank  sued  the  Syracuse 
Iron  Works  on  its  promissory  notes.  On  the  same  day  the 
Syracuse  Iron  Works  appeared  in  the  action  and  made  an  offer  of 
judgment,  which  was  accepted,  and  a  judgment  entered  pursuant  to 
section  738  of  the  Code  of  Civil  Procedure.  On  the  same  day 
(October  seventh)  an  execution  was  issued  on  the  judgment  to  the 
sheriff  of  Onondaga  county,  who,  on  the  same  day,  levied  on  chattel* 
of  the  Syracuse  Iron  Works,  and  October  14, 1884,  sold  them  under 
the  execution.  October  7,  1884,  the  plaintiff  was  appointed,  and 
October  8, 1884,  qualified  as  temporary  receiver  of  the  Syracuse 
Iron  Works,  in  a  creditors'  action  brought  under  section  1784  of  the 
Code  of  Civil  Procedure,  and  December  9,  1884  he  was  appointed 
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permanent  receiver  by  a  final  judgment  in  the  creditors'  action, 
pursuant  to  section  1788  of  the  Code  of  Civil  Procedure. 

The  receiver  brings  this  action  to  set  aside,  as  fraudulent,  the 
judgment  of  the  Merchants  National  Bank  and  to  recover  from  it 
the  value  of  the  chattels  sold  under  the  execution.  The  defendant 
demurred,  upon  the  ground  that  there  was  a  defect  of  parties 
defendant,  because  of  the  non-joinder  of  the  Syracuse  Iron  Works. 

The  case  of  Miller  v.  Hall  (8  J.  &  8.,  262 ;  affirmed,  70  N.  T., 
250),  reviews  the  conflicting  decisions,  and  settles  the  rule  that  in 
actions  to  set  aside  fraudulent  conveyances,  the  alleged  fraudulent 
grantor  is  a  necessary  party  defendant. 

The  Attorney  General  v.  The  Guardian  Mutual  Life  Insurance 
Company  (77  N.  T.,  272),  which  is  relied  upon,  is  not  in  point. 
That  case  was  under  a  statute  which  authorized  the  Supreme  Court 
to  dissolve  the  corporation,  and,  it  having  been  done,  the  corporation 
was  no  longer  in  existence  and  could  not  have  been  made  a  party. 
The  case  at  bar  was  not  brought  under  sections  1785  and  1786  of 
the  Code  of  Civil  Procedure,  and  the  Syracuse  Iron  Works  has  not 
been  dissolved,  but  is  an  existing  corporation,  with  all  of  the  legal 
rights  of  a  corporation,  and  is  a  necessary  party  defendant  in  this 
action,  brought  to  set  aside  a  judgment  and  a  transfer  of  its  property 
had  by  its  consent. 

The  interlocutory  judgment  must  be  reversed  with  costs,  and  the 
demurrer  sustained,  with  leave  to  the  plaintiff  to  plead  anew  within 
twenty  days  after  notice  of  the  entry  of  judgment,  upon  payment 
of  the  costs. 

Hardin,  P.  J.,  and  Boabdman,  J.,  concurred. 

Interlocutory  judgment  reversed,  and  the  demurrer  sustained  with 
leave  to  plaintiff  to  amend  upon  payment  of  costs  of  the  demurrer 
and  of  the  appeal  within  twenty  days. 
Hun—  Vou  XLII        26 
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HALLAM  ELDRIDGE,  Appellant,  v.  THE   CITY  OF 
BINGHAMTON,  Respondent. 

Eminent  domain  —  right  of  the  State  to  acquire  the  fee  of  land*  to  be  used  for  a 
canal  —of  its  right  to  authorise  such  land*  to  be  u*ed  by  a  dty  a*  a  public  street  — 
1  R  &.  226,  286,  see*.  46,  52  — 1878,  chap.  891. 

In  1888  the  State  of  New  York,  acting  under  the  authority  of  chapter  82  of 
1883  and  the  general  laws  of  the  State,  through  its  canal  authorities,  took 
possession  of  certain  lands  in  Broome  county  for  the  purposes  of  the  Chenango 
canal,  the  usual  regular  steps  being  taken  to  obtain  the  right  to  the  land, 
under  and  by  virtue  of  a  condemnation  and  appraisal  by  the  canal  appraisers, 
as  provided  in  sections  46  and  52  of  1  Revised  Statutes,  225,  226.  The  apprais- 
ers, in  view  of  the  advantages  and  benefits  likely  to  accrue  to  the  residue  of 
the  property  by  reason  of  the  canal  facilities,  allowed  no  money  compensation 
for  the  land  taken. 

By  chapter  391  of  1878,  the  right  to  take  possession  of  said  canal  lands  for  the 
purpose  of  laying  out  a  street  was  given  to  the  city  cf  Binghamton  by  the 
State,  and  under  and  by  virtue  of  the  authority  conferred  by  the  said  act  and  a 
resolution  of  the  common  council,  the  said  city  thereafter  entered  upon  and 
took  and  still  retains  possession  of  the  same.  Upon  the  trial  of  this  action, 
brought  by  the  plaintiff,  who,  as  heir  or  assignee,  had  acquired  all  the  rights  of 
the  persons  in  whom  the  title  to  those  lands  was  vested  at  the  time  of  their 
appropriation  by  the  State,  to  recover  the  possession  thereof; 

Held,  that  the  action  could  not  be  maintained. 

That  the  acts,  under  which  the  State  acquired  an  estate  in  fee  simple  to  the  lands, 
were  constitutional  and  valid,  and  that  the  city  acquired  the  right  to  enter 
upon  and  use  the  same  as  a  public  street,  by  the  act  of  1878. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  a  verdict  directed  by  the  court  at  the  Broome  Circuit,  and 
from  an  order  denying  a  motion  for  a  new  trial,  made  upon  the 
minutes  of  the  justice  before  whom  the  action  was  tried. 

This  State  in  1838,  under  an  act  of  the  legislature  passed  Febru- 
ary 23, 1833  (chap.  32),  took  possession  of  certain  lands  for  the  use  and 
purposes  of  a  waterway  or  canal,  designated  in  the  act  as  the  Che- 
nango  canal.  The  title  to  a  portion  of  these  lands  was  vested  in 
the  grantors  of  appellant,  who,  as  heir  or  assignee,  has  acquired 
all  the  rights  which  his  grantors  held  at  the  time  of  the  appro- 
priation of  the  land  by  the  State,  subject  only  to  the  rights  of  the 
people  of  the  State  to  a  use  of  the  same  for  the  Chenango  canal. 
The  canal  appraisers  estimated  the  lands  and  other  property  taken 
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to  be  worth  $2,500,  but  considering  that  the  advantages  likely  to 
accrue  to  the  residue  of  the  property  by  reason  of  the  canal  facili- 
ties to  be  afforded  to  them  thereby  were  of  superior  value,  allowed  no 
other  compensation  for  the  land  taken.  The  appellant's  grantors, 
within  the  time  required,  filed  their  claim  for  damages  in  •pur- 
suance of  the  statute  under  which  the  appraisers  acted.  The  State 
entered  upon  the  lands,  took  possession  and  constructed  and  operated 
the  canal,  retaining  possession  until  1878,  when,  by  an  act  of  the 
legislature  (chap.  391),  the  State  released  these  premises  to  the  city 
of  Binghamton,  together  with  the  remainder  of  the  Chenango 
canal  lying  within  the  limits  of  the  city  of  Binghamton,  and 
authorized  the  city  to  take  possession  of  and  use  the  same  for 
a  public  street,  to  be  known  as  State  street,  in  said  city ;  providing, 
however,  in  said  act,  that "  nothing  in  this  act  contained  shall  affect  in 
any  way  the  legal  rights  of  individuals." 

The  respondent,  by  virtue  of  said  act  and  a  resolution  of  its 
common  council,  entered  upon  said  lands  and  now  retains  possession 
of  the  same,  not  having  in  any  way  exercised  the  right  of  eminent 
domain,  having  appointed  no  commissioners  and  having  given  no 
notice  to  property  owners,  as  provided  by  general  statute  or  the 
city  charter,  but  simply  declaring  by  resolution  that  a  street  existed, 
and  making  a  map  thereof. 

Oeorge  Whitney,  for  the  appellant. 

-4.  D.  Wales,  for  the  respondent. 

Foilett,  J. : 

Seo.  46.  "  When  any  lands,  waters  or  streams,  appropriated  by 
the  canal  commissioners  to  the  use  of  the  public,  shall  not  be  given 
or  granted  to  the  State,  it  shall  be  the  duty  of  the  appraisers  to 
make  a  just  and  equitable  estimate  and  appraisement  of  the  damages 
and  benefits  resulting  to  tho  persons  interested  in  the  premises  so 
appropriated,  from  the  construction  of  the  work,  for  the  purpose  of 
making  which  such  premises  shall  have  been  taken."    (I  R.  S.,  225.) 

Seo.  52.  "  The  fee  simple  of  all  premises  so  appropriated,  in 
relation  to  which  such  estimate  and  appraisement  shall  have  been 
made  and  recorded,  shall  be  vested  in  the  people  of  this  State." 
(1 R  S.,  226.) 
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It  is  conceded  that  an  estimate  and  appraisement  of  the  damages 
for  taking  the  lands  sought  to  be  recovered  in  this  action,  were 
made  and  recorded  in  the  year  1838.  Statutes  authorizing  the 
benefits  inuring  to  the  lands  remaining,  and  adjacent  to  the  lands 
taken,  to  be  estimated  and  the  value  of  such  benefits  set  off  against 
the  value  of  the  lands  taken,  have  been  held  constitutional.  (Liv- 
ingston v.  The  Mayor  of  New  York,  8  Wend.,  85 ;  Betts  v.  The 
City  of  Williamsburg,  15  Barb.,  255;  Long  Island  R.  R.  Co.  v. 
Bennett,  10  Hun,  91;  Mills'  Em.  Domain,  §  151,  and  cases  there 
cited.) 

It  has  been  held  that  sections  48  and  49  (1  R.  S.,  226),  providing 
that  the  State  acquires  the  fee  simple  of  lands  appropriated  without 
making  any  compensation,  in  case  the  owner  fails  to  file  his  claim 
within  one  year,  are  constitutional.  (BirdsaU  v.  Gary,  60  How. 
Pr.,  358,  and  cases  there  cited.)  If  the  sections  last  cited  are  con- 
stitutional it  is  difficult  to  see  why  sections  46  and  52  are  unconsti- 
tutional. The  lands  taken  for  the  Erie  canal  were  appropriated 
under  a  like  statute  (sec.  3,  chap.  262,  Laws  1817),  and  so  were  the 
lands  for  all  of  the  canals  of  this  State.  This  court  is  bound  by 
the  cases  cited,  and  only  the  court  of  last  resort  can  overthrow 
the  multitude  of  titles  resting  on  the  statutes  cited  and  similar 
statutes. 

For  forty  years  the  State  was  in  possession  of  the  land  in  ques- 
tion, claiming  to  own  it  in  fee  simple,  and  thereby  it  acquired  title. 
{BirdsaU  v.  Gary,  supra.) 

The  judgment  is  affirmed,  with  costs. 

Hardin,  P.  J.,  and  Boardman,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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CASES    NOT    REPORTED    IN    FULL. 


83    406 


43    206, 

,  72    4B7| 

HENRY  0.  ELY,  Appellant,  v.  WILLIAM  E.  TAYLOR,  as       [7w 
Administrator,  etc.,  of  HATTIE  S.  PHELPS,  Deceased, 
Respondent. 

Refusal  of  an  executor  or  administrator  to  consent  to  refer  a  elaim  — when  the 
clamant  is  entitled  to  recover  costs—effect  of  the  certificate  of  the  judge  or  referee 
as  to  the  refusal  to  refer—  Code  of  Civil  Procedure,  sec.  1836. 

Appeal  from  an  order  made  at  the  Otsego  Special  Term  and 
entered  in  Broome  county,  denying  the  plaintiff's  motion  for  costs 
and  an  extra  allowance. 

The  court  at  General  Term  said  :  "  This  is  an  appeal  from  an 
order  refusing  plaintiff  costs  and  an  extra  allowance.  The  plaintiff 
presented  to  defendant  a  bill  for  services  rendered  to  or  for  defend- 
ant's intestate.  The  claim  was  rejected.  The  referee  certifies  that 
the  defendant  refused  to  refer  the  claim  under  the  statute.  He 
also  shows  the  concession  of  the  defendant  that  he  refused  to  refer 
the  claim  in  pursuance  of  plaintiffs  notice,  whereby  plaintiff  offered 
to  refer  the  claim  under  the  statute  to  certain  persons  named,  '  or 
any  other  suitable  or  proper  person,  as  referee,  to  be  approved  by 
the  surrogate.'  Besides  this  evidence,  concession  and  certificate 
furnished  by  the  referee,  there  is  evidence  that  B.  S.  Richards,  the 
attorney  for  the  defendant  in  this  action,  refused  to  refer  the  claim, 
and  advised  plaintiffs  attorney  that  he  might  as  well  sue  it  at  once. 
Afterwards  the  action  was  commenced,  and  again  the  defendant, 
through  his  counsel,  resisted  a  reference  which  was,  however,  granted. 

"Section  1836  of  the  Code  provides  that  where  *  the  defendant 
refused  to  refer  the  claim  as  prescribed  by  law,  the  court  may 
award  costs  against  the  executor  or  adminibtrator,  to  be  collected 
either  out  of  his  individual  property,  or  out  of  the  property  of  the 
decedent,  as  the  court  directs,  having  reference  to  the  facts  which 
•ppeared  upon  the  trial.    Where  the  action  is  brought  in  the  Supreme 
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Court  *  *  *  the  facts  must  be  certified  by  the  judge  or 
referee,  before  whom  the  trial  took  place.'  We  think  the  certificate 
of  the  referee  *  that  the  defendant,  before  the  commencement  of  the 
action,  refused  to  refer  the  claim  under  the  statute '  is  prima  facie 
conclusive  upon  the  court,  and  is  a  fact  proper  to  be  certified. 
Certainly  no  person  can  better  determine  that  question,  and  it  is 
far  wiser  to  allow  such  determination  to  control  than  to  resort  to 
affidavits  of  attorneys  and  interested  parties.  Often  the  merits  of 
the  controversy  are  decided  and  the  costs  alone  are  at  stake.  Of 
what  use  is  a  certificate  if  it  decides  nothing  ?  Why  should  a  judge 
or  referee  be  required  to  certify  what  the  fact  is  and  then  allow 
him  to  be  contradicted  or  impeached  by  loose  affidavits?  When  a 
case  is  charged  to  have  been  unreasonably  defended,  the  facts  which 
appear  upon  the  trial  may  properly.be  referred  to,  and  in  such 
cases  if  the  certificate  does  not  state  all  the  facts,  fully  and  fairly, 
they  may  be  shown  by  affidavits.  But  where  the  sole  fact  control- 
ling the  grant  of  costs  against  the  defendant  depends  upon  his 
refusal  to  refer,  the  certificate  of  the  referee  upon  a  concession  by 
defendant,  on  trial,  ought  to  be  conclusive.  Whether  the  costs 
should  be  charged  against  the  defendant,  personally,  or  against  the 
estate  he  represents,  may  depend  upon  other  facts  appearing  on  the 
trial,  which  may  be  shown  by  affidavits,  if  necessary.  The  refusal 
to  refer  is  a  fact,  and  not  a  conclusion  of  law.  The  evidence  of 
such  fact  need  not  be  certified. 

uThc  plaintiff  must  apply  to  the  court  for  an  allowance  of  costs 
before  it  can  be  included  in  the  judgment.  Such  was  the  law  before 
the  Code,  and  it  is  so  still.  The  certificate  of  the  referee,  it  would 
6cem,  must  be  presented  showing  the  necessary  facts.  The  essen- 
tial fact  in  the  present  case  is  the  refusal  by  defendant  to  refer.  If 
he  did  refuse  the  plaintiff  is  entitled  to  costs.  If  it  be  conceded  that 
the  certificate  is  not  conclusive,  and  that  other  evidence  upon 
that  question  is  competent,  we  still  think  the  refusal  of  the  defendant 
to  refer  is  abundantly  established." 

Alex.  Gumming,  for  the  appellant. 

Jerry  McOuire^  for  the  respondent. 

Opinion  by  Boardman,  J.  ;  Hardin,  P.  J.,  and  Follktt,  J., 
concurred. 
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Order  of  Special  Term  reversed  and  plaintiffs  motion  for  costs 
and  disbursements  granted,  with  ten  dollars  costs  and  disbursements 
of  this  appeal. 


JOHN    W.   HOLLENBACK,   Appellant,  v.  0.   J.   KNAPP, 

!  Respondent. 

Offer  of  judgment  on  appeal  from  a  Judgment  in  a  Justice' $  Court  —  right  of  the 
party  accepting  it  to  cats  —  Code  of  Civil  Procedure,  etc.  8070. 

Appeal  from  an  order  of  the  Onondaga  County  Court. 

This  action  was  commenced  in  a  Justice's  Court,  where  the 
defendant  succeeded  and  had  judgment  against  the  plaintiff  for 
costs,  fifteen  dollars  and  thirty-nine  cents.  The  plaintiff  claimed  to 
recover  twenty-seven  dollars  and  fifty  cents,  with  interest  from 
September  1,  1885.  The  plaintiff  appealed  to  the  County  Court 
from  the  justice's  judgment,  and  paid  said  fifteen  dollars  and  thirty- 
|  nine  cents  costs  and  two  dollars  for  return.  May  12,  1886,  and 
after  such  appeal  had  been  taken,  the  defendant  served  upon  the 
plaintiff  an  offer  to  allow  judgment  in  the  County  Court  in  said 
action  in  favor  of  plaintiff  and  against  himself,  defendant,  for 
twenty-eight  dollars  and  sixty-five  cents.  This  offer  was  duly 
accepted  by  a  notice  without  any  date ;  at  the  same  time  notice  was 
given  by  plaintiff  that  judgment  would  be  entered  on  the  offer  and 
acceptance  and  the  costs  taxed  at  seventeen  dollars  and  thirty-nine 
cents,  being  the  amount  of  costs  and  fees  paid  to  the  justice  on 
taking  the  appeal.  This  notice  was  accompanied  by  an  affidavit 
showing  the  facts  relating  to  the  Justice's  Court  and  judgment,  and 
the  amount  of  costs  and  fees  so  paid  to  the  justice.  The  defendant 
thereupon  obtained,  on  an  affidavit,  an  order  to  show  cause  before 
the  County  Court  why  the  pretended  acceptance  of  offer  of  judg- 
ment *  *  *  should  not  be  set  aside,  and  why  the  proceedings 
of  plaintiff  and  appellant  should  not  be  stayed  until  the  cause  can 
be  regularly  reached  and  tried  in  its  order  on  the  calendar,  or,  if  tho 
court  should  deem  such  acceptance  of  judgment  regular,  why  appel- 
lant should  not  be  compelled  to  enter  jndgment  against  the  respond- 
ent for  the  sum  of  twenty-eight  dollars  and  sixty-five  cents,  and  for 
Buch  other  and  further  relief  as  may  be  just  and  proper,  with  costs." 
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On  the  return  of  such  order  to  show  cause  the  County  Court 
ordered  the  appellant,  within  ten  days,  to  enter  judgment  against 
the  defendant  for  twenty-eight  dollars  and  sixty-live  cents,  and 
stayed  the  plaintiffs  proceedings  to  tax  his  costs  before  the  county 
clerk,  and  gave  defendant  ten  dollars  costs. 

The  court  at  General  Term  said :  "  We  think  the  practice  of 
the  defendant's  attorney  was  incorrect,  so  far  as  he  sought  to  stay  the 
taxing  of  plaintiff's  costs,  and  ordered  the  entry  of  judgment  for 
the  twenty-eight  dollars  and  sixty-five  cents  only.  When  the  plain- 
tiff should  have  taxed  his  costs  and  included  them  in  the  judgment, 
the  defendant  could  move  the  County  Court  to  strike  them  out  as 
illegally  or  improperly  inserted  under  the  offer  and  acceptance. 
The  relief  granted  was,  therefore,  unwarranted;  and  the  other 
relief  sought  by  defendant  was,  in  effect,  denied.  But  upon  the 
merits  of  the  case  we  think  the  plaintiff  was  entitled  to  recover 
the  seventeen  dollars  and  thirty-nine  cents  which  he  had  to  pay  to 
perfect  his  appeal.  By  section  3070  the  offer  of  judgment  must  be 
*  for  a  specified  sum.'  On  acceptance  the  clerk  i  must  enter  judg- 
ment accordingly.'  The  party  refusing  to  accept  '  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favorable 
to  him  than  the  sum  refused.'  The  costs  and  disbursements  are  a 
mere  incident  to  the  recovery.  The  debt  or  damages  are  the 
recovery  and  not  the  costs,  which  are  uncertain,  indefinite  and 
growing  as  the  case  goes  on.  The  costs  and  disbursements  have 
nothing  to  do  with  the  offer  of  judgment,  and  ordinarily  follow  the 
recovery  as  an  incident  thereto.  If  the  plaintiff  had  not  accepted 
the  offer  of  judgment  made  by  the  defendant,  he  would  necessarily 
have  failed  in  obtaining  a  more  favorable  recovery,  because  the  offer 
was  for  the  whole  amount  of  his  claim,  and  so  he  would  have  been 
punished  with  the  costs  of  the  appeal.  Can  it  be  supposed  that  he 
is  to  be  punished  by  losing  the  costs  and  fees  paid  the  justice 
because  he  accepts  of  the  total  amount  of  his  claim  when  offered  I 
That  would  be  highly  unjust,  and  we  do  not  believe  it  is  the  mean- 
ing or  intent  of  the  Code.  It  would  be  a  reproach  to  the  law  to 
permit  such  injustice  if  it  can  be  fairly  avoided.  Prior  to  the 
amendment  of  1885  the  plaintiff's  position  was  clearly  correct,  and 
though  the  language  is  altered  and  less  distinct  we  do  not  believe 
any  substantial  change  in  this  respect  was  contemplated. 


Digitized  by 


Google 


HART  v.  HAZARD.  209 

Fourth  Department,  November  Term,  1886. 

u  The  order  of  the  County  Court  should  be  reversed,  with  ten 
dollars  costs  and  disbursements  of  this  appeal  to  plaintiff  against 
the  defendant,  and  the  motion  of  the  defendant  denied,  with  ten 
dollars  costs." 

At.  N.  Tompkins,  for  the  appellant. 

William  M.  Rossy  for  the  respondent. 

Opinion  by  Boabdican,  J.;  Habdin,  P.  J.,  and  Follett,  J., 
concurred. 

Order  of  the  County  Court  of  Onondaga  county  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  denied,  with  ten 
dollars  costs. 


LORETTA  HART,  Appellant,  v.  HEALON  HAZARD, 

Respondent. 

Evidence— ~v>7ien  a  reduction  in  the  rent  reserved  by  a  lease  under  seal  can  be  provea 
by  unsealed  indorsements  thereon. 

Appeal  from  a  judgment,  entered  upon  the  report  of  a  referee 
in  Oswego  county,  dismissing  the  plaintiff's  complaint.  The  action 
was  brought  to  recover  the  amount  due  on  a  promissory  note,  and 
also  to  recover  the  rent  of  a  farm. 

On  January  22,  1877>  the  plaintiffs  assignor  and  the  defendant 
executed  a  sealed  lease  by  which,  in  consideration  of  $660,  rent  to 
be  paid,  it  was  agreed  that  the  defendant  should  occupy  a  farm 
belonging  to  the  assignor  of  the  plaintiff.  The  lease  provided, 
among  other  things,  that  "  the  terms  of  this  lease  shall  be  for  two, 
three  or  five  years,  from  the  1st  day  of  April,  1877,  as  the  parties 
may  elect" 

The  defendant  went  into  possession,  and  occupied  for  one  year 
under  the  lease.  No  question  is  made  here  as  to  his  liability  to 
pay  $660  for  that  year.  The  lessor  and  lessee  on  January  4,  1878, 
executed  upon  the  lease  the  following  instrument,  viz. : 

"Pbkentk,  January  4,  1878. 
"  For  value  received  in  continuance  of  this  farm  lease  (and  fulfill- 
ment of  same),  I  do  hereby  indorse  on  the  same  one  hundred  dollars, 
Hun—  Vol.  XLII        27 
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to  apply  on  the  two  first  installments  (fifty  on  each)  that  shall 

become  due  in  1878. 

"(Signed.)  "A.  P.  HART, 

"BEALON  HAZARD." 

Following  that  is  the  indorsement  on  the  lease,  viz. :  "  The 
reduction  on  lease  to  be  the  same  for  year  1879  as  in  1878."  Signed, 
A.  P.  H. 

Following  that  is  another  indorsement,  viz. :  "  The  above  reduc- 
tion on  lease  to  be  the  same  for  year  1880  as  in  1878  and  1879." 

Following  that  is  following :  "  The  above  reduction  to  apply  on 
year  1881." 

In  the  lease  the  owner  Hart  reserved  the  right  to  sell  said  farm,  and 
to  terminate  the  lease  on  the  first  day  of  April  of  any  year  "  for  this 
reason."  The  referee  allowed  the  defendant  to  prove  that  the  several 
indorsements  were  made  by  and  with  the  consent  of  the  lessor,  and 
to  read  them  in  evidence,  and  held  that  the  rent  was  "  reduced  "  to 
$560  per  year,  instead  of  being  $660  per  year. 

The  court  at  General  Term  said :    "  The  question  presented  here 
is  whether  such  rulings  were  erroneous,  as  plaintiff  duly  excepted  to 
them.     There  was  parol  evidence  tending  to  show  that  all  of  the 
several  indorsements  were  made  for  the  purpose  of  reducing  the  • 
rent  to  $560,  in  each  of  the  several  years  after  the  first  year. 

"  It  must  be  borne  in  mind  that  the  lease  did  not  fix  an  absolute 
term.  The  words  of  the  lease  gives  the  lessor  a  right  to  sell  the 
farm,  and  terminate  the  lease  each  year  for  that  reason,  and  it  also 
provided  that  the  terms  of  the  lease  in  other  respects  should  be 
for  *  two,  three  or  five  years  from  the  1st  of  April,  1877,  as  the 
parties  may  elect? 

"  We  are  inclined  to  the  opinion  that  the  instruments  indorsed 
must  be  regarded  as  renewals,  each  respective  year  of  the  terms  of 
the  lease,  with  the  modification  named,  and  that  the  parties  in 
making  their  election  for  a  continuance  of  lease  incorporated  into 
the  indorsements  the  terms  of  the  lease,  as  thus  modified.  {Evans 
v.  Tlumisony  5  East.,  189;  Lattimore  v.  Harsen9  14  John.,  330; 
Van  Hagen  v.  Van  Rensselaer,  18  id.,  420.) 

"In  NicoU  v.  Burke  (78  N.  Y.,  585),  Miller,  J.,  says:  'The 
receipts  showed,  and  there  was  a  verbal  agreement,  that  the  rent  for 
the  future  should  be  reduced  two  hundred  dollars,  and  this  was 


Digitized  by 


Google 


HART  v.  HAZARD.  211 

Fourth  Department,  November  Term,  1886. 

a  modification  of  an  executory  parol  contract,  which  was  valid 
and  lawful.'  *  Both  parties  acted  under  this  arrangement,  and  it 
was  executed  and  carried  into  effect.  The  defendant  occupied,  and 
the  plaintiff  received  the  rent,  according  to  the  altered  terms  of 
the  contract.  It  is  no  answer  to  say  that  the  receipt  in  full  was  not 
conclusive,  or  that  the  rent  was  not  promptly  paid,  for  the  contract 
was  executed.' 

"  In  the  case  in  hand  it  appears,  by  evidence,  that  Childs,  the 
assignor  of  Hart,  settled  and  adjusted  with  defendant  under  the 
assumption  that  the  rent  was  five  hundred  and  sixty  dollars  per  year, 
after  the  first  year.  The  referee  did  not  err  in  admitting  the  indorse- 
ments upon  the  lease  and  giving  effect  to  them.  He  has  found,  as 
a  question  of  fact,  that  the  defendant  had  fully  paid  the  rent  and  is 
not  indebted.  There  was  evidence  warranting  the  finding.  The 
appellant  cites  and  relies  upon  Coe  v.  Hobby  (72*  N.  Y.,  148). 
There  the  agreement  was  verbal  and  executory,  and  Judge  Allen 
says :  '  If  the  evidence  is  examined  it  will  be  seen  that  there  was  no 
agreement  by  parol  upon  any  consideration  to  reduce  the  rent 
proved.'  That  case  differs  from  the  one  here,  as  the  parties  had  not 
fixed  upon  absolute  terms.  The  lessor  had  reserved  the  right  to 
terminate  at  the  end  of  each  year,  and  the  parties  had  an  option  as 
to  whether  the  lease  *  shall  be  for  two,  three  or  five  years  from  the 
1st  of  April,  1877,  as  the  parties  may  elect.'  " 

Avery  &  Merry,  for  the  appellant. 

/.  R.  Shea,  for  the  respondent. 

Opinion  by  Hardin,  P.  J.;  Boakdman  and  Follett,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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DAVID  IRELAND,  Executor,  etc.,  of  JENNIE  ANGLE, 
Deceased,  Respondent,  v.  MIRA  A.  IRELAND,  an  Infant 
by  Guardian,  eto.,  Appellant. 

Change  in  the  disposition  of  money  to  be  received  on  the  death  of  a  member  of  a 
lodge— the  transfer  must  be  made  in  the  form  prescribed  by  the  by-laws  of  the  lodge. 

Upon  the  application  of  Delbert  Ireland,  a  certificate  of  membership  in  the  Grand 
Lodge  of  the  Ancient  Order  of  United  Workingmen  was  Issued  to  him,  which 
entitled  him  to  participate  in  the  beneficiary  fund  of  the  order  to  the  amount  of 
$2,000,  which  sum  was,  at  his  death,  to  "  be  paid  to  Jennie  Ireland,  sister,  *  *  * 
upon  the  express  condition  that  Ireland  should,  in  every  particular  while  a 
member  of  the  order,  comply  with  all  the  rules  and  requirements  thereof.*'  One 
of  the  rules  of  the  order,  which  was  pnnted  upon  the  back  of  the  certificate, 
provided  that  any  member  desiring  to  make  a  new  direction  as  to  its  payment 
might  do  so  by  authorizing  such  change  in  the  form  prescribed  and  printed 
upon  the  back  of  the  certificate,  to  be  attested  by  the  recorder  of  the  lodge 
and  reported  to  the  grand  recorder,  paying  fifty  cents  and  surrendering  the  old 
certificate  and  taking  a  new  one. 

Ireland  was  unmarried  when  he  procured  the  certificate,  but  subsequently 
married  the  defendant.  On  Sunday,  the  21st  of  June,  1885,  being  under  appre- 
hension of  death  from  existing  illness,  he  sent  for  a  friend,  Mr.  Wing,  delivered 
to  him  the  certificate  and  told  him  that  he  wanted  it  so  changed  that  his  wife 
efcould  have  the  benefit  of  it ;  that  he  wanted  Wing  to  have  it  changed.  Wing 
proposed  to  go  immediately  with  the  certificate  to  the  recorder  of  the  lodge, 
who  resided  in  the  village,  and  have  the  change  made  then,  but  Ireland 
objected  to  having  it  done  on  Sunday  and  told  Wing  to  have  it  done  the  next 
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day.  Ireland's  wife  was  present  at  the  time.  Wing  took  the  certificate  and 
on  the  following  morning  sought  to  find  the  recorder  of  the  lodge,  but  did  not 
succeed  in  doing  so.  Ireland  died  that  morning  before  any  further  steps  had 
been  taken  to  change  the  beneficiary. 
Bdi,  thai  the  sister  was  the  owner  of  the  certificate  and  was  entitled  to  receive 
the  amount  payable  thereunder. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

/.  W.  OranSy  for  the  appellant 

J.  W.  Houghton,  for  the  respondent* 

Landon,  J. : 

Delbert  Ireland  was  a  master- workman  of  the  "Grand  Lodge, 
Ancient  Order  of  United  Workingmen  of  the  State  of  New  York." 
He  held  its  certificate  of  membership,  wherein  it  was  certified  that 
he  "is  entitled  to  all  the  rights  and  privileges  of  membership, 
*  *  *  and  to  participate  in  the  beneficiary  fund  of  the  order 
to  the  amount  of  two  thousand  dollars,  which  sum  shall,  at  his 
death,  be  paid  to  Jennie  Ireland,  sister,  *  *  *  issued  upon 
the  express  condition  that  said  Delbert  Ireland  shall,  in  every  par- 
ticular, while  a  member  of  said  order,  comply  with  all  the  rules 
and  requirements  thereof." 

Upon  his  application  for  membership  he  had  so  agreed.  One 
of  the  rules  of  the  order,  which  was  printed  upon  the  back  of  the 
certificate,  prescribed  that  any  member  desiring  to  make  a  new 
direction  as  to  its  payment  might  do  so,  by  authorizing  such  change 
in  the  form  prescribed  and  printed  upon  the  back  of  the  certificate, 
to  be  attested  by  the  recorder  of  the  lodge  and  reported  to  the 
grand  recorder,  paying  fifty  cents,  surrendering  the  old  certificate 
and  taking  a  new  one.  He  was  unmarried  when  he  procured  this 
certificate,  and  subsequently  married  ttr$  defendant.  On  Sunday 
the  2l8t  of  June,  1885,  being  under  apprehension  of  death  from 
his  existing  illness,  he  sent  for  his  friend,  Mr.  Wing,  delivered  to 
him  the  certificate  and  told  him  that  he  wanted  it  so  changed  that 
his  wife  should  have  the  benefit  of  it ;  that  he  wanted  Wing  to 
have  it  changed.  Wing  proposed  to  go  immediately  with  the  cer- 
tificate to  the  recorder  of  the  lodge,  resident  in  the  village,  and 
have  the  change  made  then ;  but  Ireland  objected  to  having  it  done 
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on  Sunday,  and  told  Wing  to  have  it  done  the  next  day.  Ireland's 
wife  was  present  at  the  time.  Wing  took  the  certificate,  and  on 
the  following  morning  undertook  to  find  the  recorder  of  the 
lodge,  but  did  not  succeed,  and  Ireland  died  that  morning  before 
any  further  steps  had  been  taken  to  change  the  beneficiary. 
Mr.  Ireland's  sister  sued  the  insurance  association.  It  thereupon 
paid  the  money  into  court  and  procured  the  wife  of  Mr.  Ireland  to 
be  substituted  as  defendant. 

The  insurance  association  was  thus  allowed  to  drop  out  of  the 
contest,  upon  the  theory  that  it  was  ready  to  pay  the  rightful  claim- 
ant. Its  payment  of  the  money  does  not  in  any  way  better  or 
prejudice  the  legal  position  of  either  party  against  the  other.  The 
party  that  succeeds  must  make  a  case  that  would  have  entitled  her 
to  succeod  against  the  association.  ( Vosburgh  v.  Huntington,  15 
Abb,  254;  McKay  v.  Draper,  27  N.  Y.,  260;  Ballon  v.  Oile, 
50  Wis.,  619.) 

It  is  claimed  that  this  was  an  executed  gift  of  the  certificate  to 
the  wife,  or  to  Mr.  Wing  for  her.  We  do  not  think  so.  In  order 
that  a  gift  may  be  perfected  by  delivery,  the  subject-matter  of  the 
gift  must  be  capable  of  transfer  by  delivery.  What  was  needful  to 
be  done  here,  and  what  Mr.  Ireland  manifestly  understood  was 
needful,  was  to  revoke  the  existing  designation  of  the  sister,  and 
then  make  the  designation  of  the  wife.  How  this  was  to  be  accom- 
plished, the  rules  of  the  association  instructed  Mr.  Ireland,  and  he 
had  agreed  to  observe  them.  He  sought  to  observe  them.  On  the 
face  of  the  certificate  the  sister  remains  the  designated  beneficiary. 
There  was  one  way  in  which  she  could  have  been  divested  of  her 
expectant  interest.  She  insists  that  since  that  way  has  not  been 
observed  she  has  not  been  divested. 

It  is  plain  that  the  association,  bouud  by  its  contract  to  pay  her, 
would  have  no  answer  to  her  demand.  (Story  r.  Wittianuiburgh 
M.  M.  B.  Asm.,  95  N.  T.,  474;  Hellenberg  v.  Dist.  No.  1,  94 
id.,  580.)  In  the  case  last  cited  the  contract  for  insurance  was 
that  the  lodge  should  pay  such  person  as  the  insured  "  shall  formally 
designate  txrhis  lodge."  He  failed  to  designate  anybody  in  the 
form  prescribed  by  the  contract,  but  did  designate  his  brother  in 
his  will.  The  court  held  that  because  the  designation  by  will  had 
not  been  brought  to  the  notice  of  the  defendant,  in  the  lifetime  of 
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the  testator,  the  designation  was  not  such  as  the  contract  called  for, 
&nd,  therefore,  the  defendant  was  not  liable  to  pay.  We  are  cited  by 
the  counsel  for  the  wife  to  the  case  of  Maderia  v.  Maderla  (6  Eastern 
Hep.,  484)  and  Scott  v.  Provident  Mutual  Relief  Association 
(Id.  749.) 

In  the  Maderia  case  the  policy  was  of  the  ordinary  kind,  taken 
by  the  insured,  payable  upon  death  to  his  heirs  or  legal  representa- 
tives. He  gave  it  to  his  wife,  whom  he  married  after  obtaining  it. 
The  questions  in  the  case  were,  whether  he  could  pass  title  in  it  to 
his  wife  by  gift,  and  whether  the  circumstances  proved  a  gift. 
The  court  held  with  the  wife  upon  both  questions.  We  hold  in 
this  State.that  such  a  policy  will  pass  by  assignment,  and,  therefore, 
why  not  by  gift,  in  the  absence  of  any  opposing  contract,  charter 
or  statutory  restrictions,  especially  if  the  donee  has  an  insurable 
interest.  {St.  John  v.  Am.  M.  Ins.  Co.,  13  N.  T.,  31 ;  Cannon  v. 
IT.  W.  Mut.  Life  Ins.  Co.,  29  Hun,  470.) 

The  Scott  case  was  one  where  a  certificate  of  membership  was 
reformed  after  the  death  of  the  insured,  by  inserting  the  name  of 
the  beneficiary  in  the  certificate.  It  had  been  omitted  by  inad- 
vertence. Both  the  insured  and  the  association  understood,  at  the 
time  of  the  application,  that  the  name  should  be  inserted  without 
further  direction.  It  was  the  fault  of  the  association  that  the 
name  had  not  been  inserted,  and  it  certainly  could  take  no  advan- 
tage of  that. 

Wing  was  simply  the  agent  of  Ireland,  to  do  for  him  what  it  was 
competent  for  him  to  do  for  himself.  Wing  was,  it  may  be  con- 
ceded, the  trustee  for  the  time  being  of  the  certificate,  but  only 
for  the  purpose  of  executing  his  agency  respecting  it.  When 
Ireland  died  his  agency  ceased,  and  the  title  to  the  certificate  vested 
in  a  new  owner.  We  think  the  sister  was  that  owner ;  that  she 
could  have  maintained  her  action  against  the  association,  and  that 
the  wife  could  not. 

The  judgment  should  be  affirmed,  with  costs. 

Learned,  P.  J.,  and  Bookes,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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70    254| 

:  42"2ie 

|j»  *42|       THE  CITY  QF  00H0ESj  Appellant,  v.  JAMES  MORRISON, 

Respondent. 

Bight  of  a  city  to  recover,  from  one  obstructing  a  street,  a  Judgment  it  hoe  been  com- 
pelled to  pay  to  one  injured  by  reason  of  such  obstruction  -—how  far  the  defendant  is 
bound  by  the  former  judgment  when  he  was  notified  of  the  action  —  dedication  of  a 
street — an  acceptance  on  the  part  of  tJie  city  must  be  shown — the  acceptance  must  be 
subject  to  all  existing  burdens  —  duty  of  the  city  to  keep  its  streets  in  repair. 

This  action  was  brought  by  the  city  of  Cohoes  against  the  defendant  to  recover 
the  amount  of  a  judgment  which  the  city,  at  the  suit  of  one  Sewell,  had  been 
compelled  to  pay  him  because  of  an  injury  done  to  Sewell  by  a  wrongful 
obstruction  of  a  street,  which  obstruction  was,  as  between  the  city  and  Sewell, 
the  act  of  the  city.  The  defendant  was  notified  of  the  action  brought  by 
Sewell,  and  was  requested,  but  failed,  to  defend  it.  Upon  the  trial  of  this 
action  the  judgment-roll  in  the  action  against  the  city  was  given  in  evidence. 

HeJd%  that  to  make  that  judgment  conclusive  evidence,  as  between  the  city  and 
the  defendant,  the  city  was  bound  to  prove  that  the  defendant  was  the  author 
of  the  act  whereby  Sewell  was  injured. 

That  as  an  inspection  of  the  judgment-roll  in  that  action  did  not  show  that  that 
fact  had  been  in  issue  and  determined  in  that  action,  and  as  it  was  not  shown 
by  evidence  aliunde  that  it  was  therein  determined,  it  was  necessary  for  the 
city  to  show  by  proof,  outside  of  that  judgment-roll,  that  the  defendant  was 
the  author  of  the  act  injuring  Sewell. 

In  1868  the  defendant  erected  a  tram-way  over  the  bank  of  the  Erie  canal  so  as 
to  leave  a  clear  space  of  twelve  feet  between  it  and  the  surface  of  the  canal 
bank  beneath  it  The  canal  bank  belonged  to  the  State,  and  the  public  were 
accustomed  to  travel  over  it,  in  passing  from  a  city  street,  to  reach  a  bridge 
built  by  the  State  across  the  canal.  There  was  no  evidence  to  show  that  the 
city  had  accepted  this  portion  of  the  bank  as  a  public  street  at  the  time 
the  tram-way  was  erected.  In  1878  the  city  assumed  control  and  authority 
over  the  canal  bank,  graded  and  paved  it,  and  in  so  doing  raised  its  surface  so 
as  to  reduce  the  twelve  feet  of  clear  space  beneath  the  tram-way  to  ten  feet. 
In  1874  Sewell,  in  attempting  to  drive  a  circus  wagon  under  this  tram-way,  was 
crushed  between  it  and  the  wagon,  the  evidence  tending  to  show  that  if  there 
had  been  twelve  feet  of  clear  space  he  would  have  escaped  all  injury. 

Held,  that  as  it  was  only  needful  for  Sewell  to  show  that,  as  between  himself  and 
the  city,  the  city  was  estopped  by  its  action  from  denying  that  the  street  was 
a  public  street,  the  defendant  was  not  precluded  by  the  former  judgment  from 
contesting  in  this  case  the  question  whether  the  place  in  question  was  a  publie 
street  as  between  himself  and  the  city. 

That,  assuming  that  the  State  had,  at  the  time  of  the  erection  of  the  tram  way, 
dedicated  this  portion  of  the  bank  to  the  use  of  the  public  as  a  street,  yet 
before  it  could  be  held  that  a  public  street  had  been  lawfully  established  an 
acceptance  on  the  part  of  the  city  must  be  proved. 
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That  there  was  no  evidence  of  an  acceptance  until  the  grade  was  changed,  and 
as  an  acceptance  must  be  of  the  dedication  as  made,  the  city's  acceptance, 
when  made,  was  subject  to  the  burden  of  the  defendant's  tram-way  which  then 
passed  over  it 

That  the  State  could  abandon  its  own  claim,  but  could  not  without  the  defend- 
ant's consent,  or  upon  compensation  or  by  proceedings  in  which  he  might  have 
an  opportunity  to  be  heard,  extinguish  his,  and  that  the  city  occupied  no 
better  position  than  tUe  State. 

The  city  contended  that  the  judgment  in  the  former  action  was  conclusive  that 
it  did  not  accept  the  street,  subject  to  the  obstruction,  because  if  it  had  Sewell 
could  not  have  recovered,  as  he  was  one  of  the  public  which  had  accepted  the 
dedication  and  thus  accepted  its  burden. 

Held,  that  the  answer  to  this  was  that  the  city  was  bound  to  keep  its  public 
streets  in  a  reasonably  safe  condition  for  travel,  and  should  not  invite  the 
public  to  use  them  before  it  had  placed  them  in  that  condition. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  an  order  made  at  the  Albany  Circuit  dismissing  the  complaint. 

Prior  to  1867  the  defendant's  grantor  was  the  owner  of  certain 
premises  on  the  north  side  of  White  street,  in  the  city  of  Cohoes. 
These  premises  were  bounded  on  the  south  by  White  street,  and 
on  the  west  by  the  lands  of  the  Erie  canal,  belonging  to  the  State. 

In  1867  the  State  built  a  bridge  across  the  Erie  canal,  at  a  point 
some  240  feet  north  of  White  street.  To  reach  this  bridge  from 
White  street  it  was  necessary  to  pass  over  land  which  belonged  to 
the  State,  lying  between  the  lot  of  the  defendant  and  the  water  of 
the  Erie  canal.  In  the  year  1868  the  firm  of  Morrison,  Colwell  & 
Paige,  of  which  the  defendant  was  a  member,  was  using  this  lot 
for  a  coal  yard,  and  in  order  to  facilitate  the  unloading  of  coal  from 
boats  on  the  canal  to  their  yard,  they  built  a  tram-way  twelve  feet 
above  the  road,  over  which  the  coal  was  wheeled  and  dumped  into 
the  coal  yard. 

In  the  year  1873,  the  common  council  of  the  city  of  Cohoes 
passed  a  resolution  to  pave  White  street,  from  Mohawk  street  to 
the  bridge,  and  grade  it  from  Main  street  to  the  bridge.  When  the 
street  was  graded  and  paved  it  was  raised,  under  the  tram-way,  two 
feet,  and  after  the  paving  the  tram-way  was  ten  feet  above  he  street. 

With  the  street  and  tram-way  in   this  condition,  one  Leland 

Sewell  attempted  to  drive  a  circus  wagon  along  White  street  to  the 

bridge.    He  was  caught  under  the  tram-way  and  seriously  injured. 

In  August,  1874,  he  sued  the  city  of  Cohoes  and  recovered,  costs 
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and  all,  some  $10,000,  Morrison  having  notice  of  such  suit.  The 
city,  after  taking  the  case  to  the  Court  of  Appeals,  and  being  com- 
pelled to  pay  the  judgment,  in  September,  1880,  about  six  yeara 
and  one  month  after  the  accident,  brought  this  action  against  Mor- 
rison to  recover  the  damages  and  expense  of  the  suit  with  Sewell, 
claiming  that  he  is  liable  for  the  judgment,  counsel  fees  and  other 
expenses. 

Matthew  Hale,  for  the  appellant. 

Esek  Cowen,  for  the  respondent. 

Landon,  J. : 

The  city  sued  the  defendant  to  recover  the  amount  of  a  judgment 
which  the  city  at  the  suit  of  one  Sewell  was  compelled  to  pay  him, 
because  of  the  injury  done  to  Sewell  by  a  wrongful  obstruction  of 
the  street,  which  obstruction  was  as  between  the  city  and  Sewell, 
the  act  of  the  city.  The  city,  upon  the  theory  that  this  defendant 
was  the  author  of  the  obstruction,  gave  the  defendant  notice  of  the 
action  and  requested  him  to  defend  it,  but  this  he  failed  to  do.  The 
judgment-roll  in  the  action  between  the  city  and  Sewell  was  given 
in  evidence  in  this  action.  To  make  that  judgment  conclusive 
evidence  between  the  city  and  the  defendant,  the  city  must  establish 
the  fact  that  the  defendant  was  the  author  of  tho  act  whereby 
Sewell  was  injured.  (City  of  Rochester  v.  Montgomery,  72  N.  Y., 
65 ;  Village  of  Port  Jervis  v.  First  National  Bank,  96  N.  T.,  556 ; 
The  Mayor  of  Troy  v.  Troy  and  Z.  R.  R.  Co.,  49  N.  Y.,  657 ; 
City  of  Chicago  v.  Bobbins,  2  Black.,  418,  and  4  Wall.,  657.)  If  that 
fact  was  in  issue  and  determined  in  the  action  of  Sewell  v.  The  City, 
then  the  judgment  in  that  action  would  establish  it  here.  But  it 
was  not  in  issue  in  that  action..  Sewell  only  sought  recovery  from 
the  city,  and  it  was  not  needful  for  him  to  establish  that  the  defend- 
ant was  the  primary  author  of  the  act  which  injured  him.  At 
least  an  inspection  of  the  judgment-roll  in  that  action  fails  to  dis- 
close the  existence  of  that  issue,  and  it  is  not  shown  by  evidence, 
aliunde,  that  it  was  therein  determined.  It  was  necessary,  therefore, 
for  the  city  to  show  by  proof  outside  of  the  judgment-roll  that  the 
defendant  was  the  author  of  the  act  injuring  Sewell. 

Now,  the  proof  is  that  the  defendant  did  erect  over  the  bank  of 
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the  Erie  canal,  in  186S,  the  tram-way,  between  which  and  his  great 
vehicle,  Sewell  was  caught  and  crashed,  in  1874.  (See  SeweU  v. 
OohoeSy  75  N.  Y.,  45.)  This  canal  bank  was  the  property  of  the 
State  upon  which  the  public  were  accustomed  to  travel.  There  is  no 
evidence  that  it  was  accepted  as  a  public  street  by  the  city  at  the  time 
this  tram-way  over  it  was  erected.  The  tram-way  was  so  erected  as 
to  leave  twelve  feet  clear  space  between  it  and  the  surface  of  the 
canal  bank  beneath  it.  In  1873  the  city  appropriated  the  canal 
bank  as  a  public  street ;  whether  rightfully  or  not,  as  between  the 
city  and  the  State,  was  immaterial  to  the  issue  between  the  city  and 
Sewell.  (75  N.  Y.,  45.)  The  city,  assuming  control  and  authority 
over  the  canal  bank,  graded  and  paved  it,  and  in  doing  so  raised  its 
surface  two  feet,  so  that  the  twelve  feet  clear  space  beneath  the 
tram-way  was  reduced  to  ten  feet.  The  evidence  tended  to  show 
that  if  there  had  been  twelve  feet  of  clear  space  Sewell  would  have 
escaped  injury. 

Upon  these  facts  the  city  could  not  resist  the  conclusion  thai  its 
acts  caused  this  tram-way  to  be  injurious  to  Sewell.  It  failed,  there- 
fore, to  prove  the  facts  necessary  to  bind  the  defendant,  by  the 
judgment,  in  favor  of  Sewell,  unless  the  law  charged  the  duty 
upon  the  defendant,  when  the  city  appropriated  the  canal  bank  as 
a  public  street,  to  remove  the  tram-way.  The  city  had  not,  prior 
to  Se well's  injury,  required  its  removal. 

The  complaint  in  the  former  case  alleged,  and  the  answer  denied, 
that  the  tram-way  was  over  a  public  street.  It  is  claimed  in  behalf 
of  the  city  that  that  issue  having  been  made  and  determined  in  the 
former  action,  is  not  open  to  inquiry  here.  But  in  order  to  Sewell's 
recovery,  it  was  only  needful  for  him,  upon  that  issue,  to  show 
that  as  between  himself  and  the  city,  the  city  was  estopped  by  its 
action  to  deny  that  the  street  was  a  public  street.  The  city  raised 
the  objection,  upon  the  evidence  in  that  action,  that  it  had  not  been 
shown  that  the  city  had  lawfully  acquired  and  established  the 
street ;  but  it  was  held  that  it  was  not  necessary  to  the  plaintiffs 
recovery  to  proceed  so  far. 

The  Court  of  Appeals,  in  affirming  the  judgment,  remarked  that 
the  city  "  cannot  escape  liability  for  the  alleged  reason  that  it  had 
no  control  over  it,  and  the  land  belonged  to  the  State."  (75  N.  Y.,  52.) 
It  certainly  accords  with  justice  that  the  defendant  here  should  be 
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allowed  to  contest  an  issue  material  to  -  bis  defense  in  this  case, 
namely,  whether,  in  fact,  the  place  in  question  was  a  public  street, 
as  between  himself  and  the  city.  This  issue,  had  he  assumed  the 
defense  of  the  city  in  the  former  action,  he  could  not  have  brought 
to  a  decision.  The  city  was  there  estopped  by  acts  in  which  this 
defendant  had  not  participated. 

The  issue  in  the  former  action  is  broad  enough  either  to  cover  the 
issue  raised  here  or  to  exclude  it.  The  issue  determined  is  consist- 
ent either  with  a  lawful  or  an  unlawful  act,  as  between  the  city 
and  this  defendant.  The  judgment,  therefore,  may  or  may  not 
have  determined  the  issue  now  raised  by  this  defendant,  and  we 
cannot  know,  except  by  extrinsic  evidence,  whether  it  did  or  not. 
The  judgment,  therefore,  leaves  the  issue  open  to  further  conten- 
tion. To  this  effect  are  the  authorities:  Russell  v.  Place 
(94  U.  S ,  606) ;  Davis  v.  Brown  (Id,  423) ;  Cromwell  v.  County  of 
&K>(Id.,351);  Campbell  v.  Rankin  (99  id.,  261) ;  Doty  v.  Brown 
(4  N.  Y.,  71) ;  McKnight  v.  Devlin  (52  id.,  399). 

The  judgment  failing  to  show  that  the  locus  in  quo  was  a  public 
street,  as  between  the  city  and  the  defendant,  at  the  time  the  tram- 
way was  erected  by  the  defendant,  the  construction  of  the  evidence 
most  favorable  to  the  city  is  that  after  the  tram-way  was  erected  it 
accepted  a  dedication  from  the  State.  The  city  contests  the  con- 
clusion that  a  street  did  not  exist  before  the  tram-way  was  erected. 
The  evidence  shows  that  the  public  had,  before  the  erection  of  the 
tram-way,  traveled  over  the  canal  bank  at  this  point,  in  order  to 
reach  a  bridge  crossing  the  canal.  Probably  this  travel  was  by  the 
implied  license  of  the  State  —  a  license  revocable  at  pleasure.  But  if 
we  assume  a  dedication  by  the  State,  we  must  find  an  acceptance 
by  the  city  before  we  can  hold  that  a  public  street  was  lawfully 
established,  and  there  are  no  acts  upon  which  to  base  an  acceptance 
until  the  city  entered  and  established  a  new  grade.  An  acceptance 
must  be  of  the  dedication  as  made ;  the  acceptance  does  not  enlarge 
the  dedication.  When  the  acceptance  was  made  it  was  of  the 
street  with  the  defendant's  tram- way  over  it.  The  city  accepted  the 
dedication,  subject  to  the  burden.  (Fisher  v.  Prowse,  110  Eng. 
Com.  Law,  770;  State  of  New  Jersey  v.  Society,  etc.,  15  Vroom., 
502 ;  City  of  Oswego  v.  Oswego  Canal  Co.,  6  N.  Y.,  257.) 

The  defendant,  so  far  as  appears  from  the  evidence,  was  the 
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owner  of  the  tram-way.  The  State  could  abandon  its  own  claim, 
bat  could  not  without  the  defendant's  consent,  or  upon  compensa- 
tion, or  by  proceedings,  in  which  he  might  have  an  opportunity  to 
be  heard,  extinguish  his.  The  city  occupied  no  better  position, 
and  it  does  not  appear  that  before  the  injury  to  Sewell  it  desired  to 
.  old  the  street  otherwise  than  in  subjection  to  defendant's  claim. 
The  city  contends  that  the  judgment  in  the  former  action  is  con- 
clusive that  it  did  not  accept  the  street  subject  to  the  obstruction, 
because  if  it  had,  Sewell  could  not  have  recovered,  as  he  was  one 
of  the  public  which  had  accepted  the  dedication,  and  thus  accepted 
its  burden.  The  answer  seems  to  be  that  the  city  is  bound  to  keep 
its  public  streets  in  a  reasonably  safe  condition  for  travel,  and 
should  not  invite  the  public  to  use  them  before  it  had  placed  them 
in  that  condition. 
The  judgment  should  be  affirmed  with  costs. 

Learned,  P.  J.,  and  Booees,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


NATHAN  BECEER,  Appellant,  v.  JACOB  LEONARD, 
Respondent,    Impleaded    with    PETER    W.    BAIN    and      \mm 

^  '  5flfcdi»8 

Othebs.  — 

General  assignment  by  partner* — when  it  includes  individual  as  teeU  as  partnership 
property — right  of  the  partners  to  pay  out  of  their  individual  property  partnership, 
in  preference  to  individual  creditors — when  the  right  to  recover  property  fraudu. 
lenity  transferred  by  an  assignor  passes  to  the  assignee. 

In  January,  1876,  "  Peter  W.  Bain  and  William  H.  Bain,  copartners,  doing 
business  under  the  firm  name  of  P.  W.  Bain  &  Son,"  executed  a  general  assign- 
ment to  Y.  H.  Youngman,  which,  after  reciting  that  the  parties  of  the  first 
part  are  indebted,  etc.,  preceded  to  state  that  the  parties  of  the  first  part  do 
grant,  assign  and  transfer  to  the  party  of  the  second  part  all  and  singular  the 
real  and  personal  estate  of  the  parties  of  the  first  part  in  trust  to  sell,  and  with 
the  net  proceeds  pay,  first  all  the  debts  of  the  parties  of  the  first  part,  as  such 
copartners,  and  second  all  the  private  and  individual  debts  of  the  parties  of  the 
first  part,  provided  the  respective  amounts  of  the  individual  debts  of  each  of 
the  said  parties  does  not  exceed  his  portion  of  the  surplus,  provision  being 
made  that  no  part  of  the  surplus  due  one  partner  shall  be  applied  in  payment 
of  the  debts  of  the  other. 
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Held,  that  the  assignment  contemplated  the  appropriation  of  all  the  partnership 
and  individual  property  of  each  partner,  first,  to  the  payment  of  the  partner- 
ship debts,  and,  second,  the  surplus,  if  any  due  each  partner,  to  the  payment 
of  his  individual  debts. 

That  it  was  not  made  fraudulent  against  the  individual  creditors  of  either  part- 
ner, because  his  individual  property  was  appropriated  to  pay  partnership 
debts,  as  each  individual  partner  is  individually  liable  for  partnership  debts, 
and  so  long  as  he  has  the  disposing  power  over  his  individual  property  he  can 
apply  it  to  that  purpose. 

This  action  was  brought  by  the  plaintiff,  who  had  recovered,  in  December,  1878. 
a  judgment  upon  an  individual  indebtedness  of  Peter  W.  Bain,  existing  prior 
to  the  assignment,  to  recover  money  placed  in  the  hands  of  the  defendant  by 
Peter  W.  Bain,  at  the  time  the  assignment  was  made,  in  order  that  it  might  be 
withheld  from  his  creditors.  The  defendant  paid  the  money  to  the  assignee 
in  August,  1876. 

Held,  that  the  action  could  not  be  maintained,  as  the  fund  in  the  hands  of  the 
defendant  passed  to  the  assignee  by  the  assignment 

That  the  assignee  was  not  a  necessary  party  to  this  action. 

Appeal  from  a  judgment  in  favor  of  the  defendant  Jacob 
Leonard,  entered  upon  the  trial  of  this  action  at  the  Albany  Circuit 
by  the  court  without  a  jury. 

George  W.  MiUer9  for  the  appellant. 

Hungerford  dk  Hbtaling,  for  the  respondent. 

Landon,  J. : 

In'  January,  1876,  Peter  W.  and  William  H.  Bain,  copartners, 
made  a  general  assignment  to  V.  H.  Youngman,  for  the  benefit  of 
their  ■  creditors,  both  copartnership  and  individual.  Youngman 
accepted  the  trust,  and  is  still  acting  as  assignee.  At  the  date  of 
the  assignment  the  defendant,  Leonard,  held  $1,790.45  of  the 
individual  money  of  Peter  "W.  Bain,  one  of  the  assignors.  This 
sum  Peter  W.  Bain  placed  in  defendant  Leonard's  hands  for  safe 
keeping,  before  the  assignment  was  made,  and  with  the  view  to 
withhold  it  from  his  creditors.  In  August,  1876,  the  defendant 
Leonard  paid  this  money  to  Youngman,  the  assignee. 

The  plaintiff  is  the  judgment-creditor  of  Peter  W.  Bain,  with 
execution  unsatisfied.  His  judgments  were  obtained  in  December, 
1878,  upon  the  individual  indebtedness  of  Peter,  existing  prior  to 
the  general  assignment,  and  he  seeks  in  this  action  to  reach  the 
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money  that  was  placed  in  the  hands  of  the  defendant  Leonard  by 
Peter  W.  Bain.  The  trial  court  gave  judgment  for  the  defendant 
Leonard  upon  the  ground  that  the  fund  in  the  hands  of  defend- 
ant Leonard  passed  by  the  assignment  to  Youngman,  the  assignee. 

It  is  obvious  that  if  Youngman  acquired  by  the  assignment  the 
right  to  the  fund,  then  the  plaintiff  cannot  reach  it  in  this  action. 
{Grouse  v.  FrothinglwMi,  97  N.  Y.,  105.)  The  payment  of  the  money 
by  defendant  Leonard  to  the  assignee  does  not  seem  to  be  material, 
for  if  the  assignee  had  no  title  to  it  then  defendant  Leonard,  notwith- 
standing his  payment,  must  account  for  it  to  the  plaintiff,  if  plaintiff's 
title  be  established.  The  plaintiff  insists  that  the  assignment  by 
Peter  W.  and  William  H.  Bain  was  of  their  copartnership  property, 
and  not  of  their  individual  property,  and  therefore  did  not  embrace 
this  fund. 

We  have  carefully  examined  the  assignment,  and  conclude  that 
it  does  convey  the  individual  as  well  as  the  partnership  property  of 
the  assignors.  It  is  expressed  to  be  an  "  indenture  made  the  8th 
day  of  January,  1876,  between  Peter  W.  Bain  and  William  H.  Bain, 
copartners,  doing  business  under  the  firm  name  of  P.  W.  Bain  & 
Son,  parties  of  the  first  part,  and  Vreeland  H.  Youngman,  party  of 
the  second  part."  It  then  recites  that  "  the  parties  of  the  first  part 
are  indebted,"  etc.  The  counsel  for  the  plaintiff  insists  that  the 
assignment  is  substantially  like  the  one  in  Morrison  v.  Atwell  (9 
Bos.,  503)  which  was  held  not  to  include  individual  property. 
The  corresponding  recital  in  the  case  cited  is  "  the  said  copartner- 
ship is  justly  indebted,"  etc.  This  assignment  then  proceeds :  "  The 
parties  of  the  first  part  *  *  *  do  grant,  assign  and  transfer 
to  the  party  of  the  second  part,  all  and  singular,  the  real  and 
personal  estate  *  *  *  of  the  parties  of  the  first  part  *  *  * 
in  trust  to  sell,  *  *  *  and  with  the  net  proceeds  *  *  *  pay 
I  first  all  the  debts    *    *    *    of  the  parties  of  the  first  part,  as 

such  copartners,  etc. ;  second,  #  *  *  all  the  private  and  indi- 
vidual debts  of  the  parties  of  the  first  part,  *  *  #  provided 
the  respective  amounts  of  the  individual  debts  of  each  of  the  said 
parties  does  not  exceed  his  portion  of  the  surplus,"  and  provision 
is  then  made  that  no  part  of  the  surplus  due  one  partner  shall  be 
applied  in  payment  of  the  debts  of  the  other. 

We  think  this  assignment  contemplated  the  appropriation  of  all 
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the  partnership  and  individual  property  of  each  partner,  first, 
to  the  payment  of  the  partnership  debts,  and  second,  the  surplus,  if 
any  due  each  partner,  to  the  payment  of  his  individual  debts. 
The  description  of  the  assignors,  and  the  language  of  the  granting 
clauses  of  this  assignment,  are  similar  to  that  employed  in  the 
following  cases,  in  which  it  was  held  that  the  individual  property 
of  the  copartners  was  included.  {Eastwood  v.  Ward,  35  Law 
Times  [N.  S.],  502 ;',  Williams  v.  Hadley,  21  Kans.,  350 ;  30  Am.  R, 
430 ;  Judd  v.  Gibbs,  3  Gray,  539.) 

The  assignment  is  not  made  fraudulent  against  the  individual 
creditors  of  either  partner,  because  his  individal  property  is  appro- 
priated to  pay  partnership  debts.  Each  individual  partner  is 
individually  liable  for  partnership  debts,  and  so  long  as  he  has  the 
disposing  power  over  his  individual  property,  he  can  apply  it  for 
that  purpose.  (Smith  v.  Howard,  20  How.  Pr.,  121 ;  Van 
Rossum  v.  Walker,  11  Barb.,  237.) 

It  is  the  appropriation  of  firm  property  to  pay  the  individual 
debts  of  the  partners  that  is  regarded  as  fraudulent  against  the 
firm  creditors.  The  firm  does  not  owe  the  individual  debts. 
( Wilson  v.  Robertson,  21  N.  T.,  587.)  Here,  if  there  had  been 
provision  that  the  individual  debts  should  be  paid  out  of  the  entire 
proceeds,  instead  of  out  of  the  surplus,  and  the  individual  debts 
had  been  unequal,  then  some  of  the  property  of  one  partner  would 
be  appropriated  to  pay  the  debts  of  the  other,  and  hence  the 
assignment  would  be  fraudulent  against  an  individual  creditor 
injured  thereby.     {O'Neil  v.  Salmon,  25  How.  Pr.,  246.) 

Equity  will  appropriate  partnership  property  to  partnership 
debts,  and  individual  property  to  individual  debts,  and  will  not 
permit  either  class  of  creditors  to  appropriate  the  assets  of  the 
opposing  class  until  all  the  claims  of  the  latter  are  satisfied. 
(Meech  v.  Allen,  17  N.  Y.,  300.)  But  equity,  as  the  case  cited 
holds,  will  not  supersede  the  existing  lien  or  disposition,  which 
the  debtors  lawfully  made,  and,  therefore,  will  not  defeat  an  assign- 
ment made  by  the  individual  debtor,  of  his  separate  property,  to 
pay  his  partnership  debts,  which  is  otherwise  unobjectionable. 
{Kvrby  v.  Sohoonmaker,  8  Barb.  Oh.,  46.) 

The  fact  that  Youngman,  the  assignee,  is  not  a  party>  is  not 
material  to  the  issues  between  these  parties.    In  Grouse  v.  Froth- 
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ingham  (97  N.  Y.,  105),  the  assignee  was  made  a  party,  but  did  not 
answer.  He  thereby  confessed  that  he  had  no  title  to  assert  against 
the  judgment  creditor.  But  the  court  held  otherwise ;  that  the 
rights  of  the  creditors,  represented  by  him,  could  not  be  varied  at 
his  option,  and  that  the  title  was  in  him,  for  the  benefit  of  all  the 
creditors.  There'  are  other  objections  urged  against  the  plaintiff's 
recovery,  but  we  do  not  think  it  necessary  to  discuss  them. 
The  judgment  should  be  affirmed,  with  costs. 

Learked,  P.  J.,  and  Bockes,  J.,  concurred. 

Judgment  affrmed,  with  costs. 


WALTER   S.    CHURCH,    Appellant,  v.  DE   WITT   C. 
SCHOONMAKER,  Respondent. 

Landlord  and  tenant— when  the  possession  of  the  tenant  becomes  adverse  —  Code  of 
CitU  Procedure,  sec  878  —  after  it  hoe  become  adverse  a  deed  conveying  the  land- 
lord* 8  interest  is  void  for  champerty. 

In  1851,  one  Paul  Settle  conveyed  to  his  son,  Edward,  a  lot  of  four  acres,  which 
had  been  leased,  in  1796,  by  Stephen  Van  Rensselaer  to  Jacob  Post  for  the 
term  of  sixteen  years  at  a  rent  of  six  pounds  per  annum.  Edward  paid 
the  arrears  of  rent  in  full  up  to  January,  1860.  On  March  26,  1860,  Edward 
conveyed  the  premises,  by  a  quit-claim  deed,  to  one  Becker,  "subject  to  the 
rents  and  covenants  and  conditions  reserved  in  the  original  lease  to  Jacob  Post/ 
Becker,  on  March  29, 1861,  conveyed  a  parcel  of  said  premises  by  a  warranty 
deed,  not  mentioning  the  rent  or  lease,  to  the  defendant  Schoonmaker,  who 
has  since  been  in  possession  thereof;  no  rent  having  been  paid  by  him,  and  no 
demand  therefor  having  Deen  made  upon  him,  before  February  24, 1883,  when 
this  action  was  commenced  to  recover  the  possession  of  the  premises.  On 
July  5,  1888,  Becker  paid  to  the  plaintiff,  who  had  acquired  by  deed,  on 
February  1,  1882,  the  interest  of  the  Van  Rensselaers,  the  rent  in  arrear  upon 
the  whole  four  acres,  but  without  the  knowledge  or  consent  of  the  defendant 
Schoonmaker. 

Held,  that  Becker,  at  the  time  he  gave  the  warranty  deed  to  Schoonmaker,  was  a 
tenant,  from  year  to  year,  of  the  Van  Rensselaers. 

That  as  he  could  convey  no  better  title  than  he  held,  he  conveyed  to  Schoon- 
maker a  tenancy  from  year  to  year,  thereby  making  the  possession  of 
Schoonmaker  that  of  the  Van  Hensselaers  until  the  expiration  of  his  tenancy. 

That,  by  section  878  of  the  Code  of  Civil  Procedure,  the  tenancy  between  the 
Van  Rensselaers  and  the  defendant  continued  for  twenty  years  from  the  time 
Hctn— Vol.  XLII        29 
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of  the  last  payment  of  rent,  which,  in  this  case,  as  regarded  the  defendant 

Schoonmaker,  was  made  in  January,  1860. 
That  at  that  date  Schoonmaker's  holding  commenced  to  be  adverse  as  against 

the  Van  Rensselaers,  and  that  the  deed  from  them  to  the  plaintiff  was  void  for 

champerty. 
Semble,  that  Schoonmaker's  title,  though  adverse  to  the  Van  Rensselaers,  would 

not  have   been  good  as  against  an  action  of  ejectmemt  brought  by  them. 

(Learned,  P.  J.,  not  concurring.) 

Appeal  from  a  judgment  entered  in  Albany  county  in  favor  of 
the  defendants  upon  the  report  of  a  referee.  The  action  was 
ejectment  for  the  non-payment  of  rent. 

S.  W.  Rosendale,  for  the  appellant. 

IF.  <fe  G.  W  Taunians,  for  the  respondent. 

Landon,  J. : 

In  1795,  Stephen  Van  Renseiaer  leased  to  Jacob  Post  a  lot  of 
four  acres  for  the  term  of  sixteen  years  at  six  pounds  rent  per  annum. 
Post  took  possession  under  the  lease.  Paul  Settle  afterwards  came 
into  possession,  and  in  1851  conveyed  the  premises  to  his  -son 
Edward,  who  paid  up"  the  arrears  of  rent  in  full  to  January, 
1860.  On  the  26th  of  March,  1860,  Edward  Settle,  by  quit-claim 
deed,  conveyed  the  premises  to  John  J.  Becker,  the  deed  reciting : 
a  Subject  to  the  rents  and  covenants  and  conditions  reserved  in  the 
original  lease  to  Jacob  Post.'1  Becker  conveyed,  March  29,  1861, 
a  parcel  of  said  premises  to  the  defendant  Schoonmaker,  by  warranty 
deed,  without  any  mention  of  rent  or  of  the  Post  lease,  and  Schoon- 
maker has  since  been  in  possession,  the  defendant  Gallup  also 
occupying  with  him  at  the  time  this  action  was  commenced.  No 
rent  has  ever  been  paid  by  Schoonmaker,  and  none  demanded 
of  him  before  February  24,  1883,  the  date  of  the  commencement  of 
this  action.  On  the  5th  of  July,  1883,  Becker,  defendant's  grantor, 
paid  to  the  plaintiff  the  rent  in  arrear  upon  the  whole  four  acres,  but 
without  the  knowledge  or  consent  of  the  defendant.  The  plaintiff, 
by  deed,  acquired  the  interest  of  the  Van  Rensselaers  in  the  premises 
February  1,  1882.  When  the  plaintiff  obtained  the  deed  from  the 
Van  Rensselaers,  Schoonmaker  had  held  the  premises  upwards  of 
twenty  years  under  his  warranty  deed  from  Becker.  Becker  at  the 
time  he  gave  the  warranty  deed  to  Schoonmaker  was  the  tenant  of 


Digitized  by 


Google 


CHURCH  «.  SCHOONMAKER.  227 

Third  Department,  November  Term,  1880. 

the  Van  Rensselaere.  The  term  of  sixteen  years,  expressed  in  the 
Post  lease,  had  expired  long  before,  and  Becker's  tenancy  was  from 
year  to  year.  Becker  conld  convey  no  better  title  than  he  held ;  he, 
therefore,  conveyed  to  Schoonmaker  a  tenancy  from  year  to  year. 
(  Whiting  v.  Edmunds,  94  N.  Y.,  309.)  The  possession  of  Schoon- 
maker was  the  possession  of  the  Van  Rensselaere  until  Schoonmaker's 
tenancy  expired.     (Code  Civil  Pro.,  §  373.) 

The  relation  of  landlord  and  tenant  existed.  Bat  there  had  been 
no  written  lease  between  these  parties  or  their  grantors,  since  it  could 
not  be  said  that  the  Post  lease,  the  term  of  which  had  long  since 
expired,  was  the  existing  lease;  the  law  made  a  lease  after  the 
expiration  of  the  Post  lease  and  referred  to  that  lease  for  the  condi- 
tions and  yearly  rents,  if  no  other  had  been  fixed ;  but  other  rate 
of  rent  had  been  fixed  between  Becker  and  the  Van  Kensselaers. 

By  section  373,  Code  of  Civil  Procedure,  the  tenancy  between  the 
Van  Rensselaere  and  the  occupant  continued  "  until  the  expiration 
of  twenty  years  after  the  last  payment  of  rent,  notwithstanding 
that  the  tenant  has  acquired  another  title,  or  claimed  to  hold 
adversely."  The  last  rent  was  paid,  so  fyr  as  Schoonmaker  is 
affected,  to  January,  1860.  The  landlord,  therefore,  was  con- 
structively in  possession  until  January,  1880.  At  that  date  Schoon- 
maker's holding  commenced  to  be  adverse.  The  adverse  possession, 
therefore,  had  not  continued  long  enough  to  bar  this  action  (Code 
Civil  Pro.,  §  368),  if  the  Van  Rensselaere  had  brought  it.  But  the 
reasons  given  make  the  deed  to  the  plaintiff  of  February  1, 18S2,  void 
for  champerty.  The  statute  provides  that  a  deed  shall  be  void  if 
when  delivered  the  lands  are  in  the  actual  possession  of  a  person 
claiming  "under  a  title  adverse  to  that  of  the  grantor."  Schoon- 
maker had  title  to  the  land  from  Becker,  but,  as  we  have  seen,  that 
title,  up  to  January,  1880,  was  constructively  the  title  of  a  tenant, 
and  he  could  not  start  an  adverse  possession  under  it  until  January 
1,  1880.  He  then  had  a  title,  not  good  against  the  Van  Rens- 
selaere' action  of  ejectment,  but  adverse  to  the  Van  Rensselaere ; 
adverse,  firsts  because  it  did  not  in  fact  recognize  the  Van  Rensse- 
laere' title,  but  was  of  the  entire  fee,  and  hence  inconsistent  with 
it  (Sands  v.  Hughes,  53  N.  Y.,  293),  and,  second,  because,  by 
twenty  years'  non-payment  of  rent,  the  law  did  not  longer  attach 
any  relation  of  landlord  and  tenant  to  it.     It  is  true  that  Schoon 
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maker's  title  was  not  superior  to  the  Van  Rensselaers'  title,  but  it 
had  become  hostile  or  adverse  to  it,  and  was  a  title,  not  a  mere 
claim  of  title.  (Dawley  v.  Brown,  79  N.  Y.,  390 ;  Fish  v.  Fish, 
39  Barb.,  513.)  The  Van  Rensselaers  could  only  show  paramount 
title  by  evidence  extrinsic  to  the  two  titles,  and  the  policy  of  the 
champerty  act  is,  as  said  in  Sands  v.  Hughes,  to  prevent  the  party 
out  of  possession  from  transferring  his  right  to  litigate  that 
question. 

The  defendant  was  not  a  party  to  the  payment  of  rent  by  Becker, 
in  1883,  and  had  no  knowledge  of  it.  The  appellant  insists  that 
this  finding  is  not  supported  by  the  evidence.  But  Schoonmaker 
had  reason  to  suppose  that  there  was  no  rent  reserved,  and 
Becker  had  reason  to  pay  without  the  knowledge  of  Schoon- 
maker. Becker  certainly  could  not,  after  he  had  assumed  to 
convey  full  title,  without  the  knowledge  of  his  grantee,  do  any  act 
to  the  prejudice  of  the  title  he  had  given.  Either  the  landlord  or 
tenant  must  suffer  from  the  act  of  Becker,  and  it  would  seem  that 
the  negligence  of  the  landlord  was  greater  than  that  of  the  tenant, 
since  the  landlord  knew  and  the  defendant  did  not,  that  rent  was 
due,  and  the  landlord  was  put  upon  inquiry  by  the  long  occupation 
of  Schoonmaker,  as  to  his  claim  to  occupy. 

The  plaintiff  suggests  that  he  should  be  permitted  to  amend  by 
substituting  his  grantors  as  plaintiffs.  (Code  Civil  Pro.,  §  1501.) 
If  the  statute  of  limitations  had  barred  his  action  in  the  name  of 
his  grantors  this  suggestion  would  have  more  force. 

Judgment  affirmed,  with  costs. 

Bookes,  J.,  concurred. 

Learned,  P.  J. : 

I  concur  in  the  resnlt,  but  am  not  willing  to  say  that  an  action 
could  be  successfully  maintained  against  the  defendants  by  the 
Van  Rensselaers. 

Judgment  affirmed,  with  costs. 
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CHARLES  DUNTLEY,  Appellant,  v.  MORTON  H.  DAVIS, 

Respondent. 

Tax  collector — effect  of  his  failure  to  give  a  bond  as  required  by  section  24  of  chapter 
5670/1875 — when  his  acts  done  under  the  warrant  are  rendered  valid  by  the 
subsequent  giving  of  the  bond. 

A  warrant  for  the  collection  of  school  taxes  was,  on  December  11,  1882,  placed 
in  the  hands  of  the  defendant,  who  had,  in  the  previous  October,  been  duly 
elected  collector  of  taxes.  At  the  time  he  received  the  warrant  he  had  not  been 
notified  to  fifive  a  bond,  nor  had  the  amount  thereof  been  fixed  by  the  school 
meeting  or  the  trustee,  as  required  by  section  24  of  chapter  567  of  1875.  The 
defendant  posted  the  statutory  notice  to  the  taxpayers  to  make  voluntary  pay- 
ment within  two  weeks,  and  personally  demanded  payment  of  them  within  the 
life  of  the  warrant;  the  plaintiff  refused  to  pay  the  tax  assessed  against  him, 
which  amounted  to  one  dollar  and  twelve  cents.  Upon  the  expiration  of  the 
warrant  it  was,  on  January  24, 1883,  duly  renewed  by  the  trustee.  On  the  next 
day  the  defendant  gave  his  bond  to  the  trustee  and  then  again  demanded  pay 
ment  of  the  plaintiff,  and  upon  his  refusing  to  pay  levied  upon  a  wagon 
belonging  to  him  and  thereafter  sold  it,  without  having  again  posted  the  statu- 
tory notices  giving  the  taxpayers  time  for  voluntary  payment. 

Held,  that  so  much  of  the  statute  as  required  a  bond  to  be  given  by  the  collector 
was  mandatory,  but  that  the  provision  prescribing  the  time  within  which  this 
should  be  done  was  directory  only. 

That  in  the  absence  of  any  evidence  that  the  taxpayer  or  the  public  were  preju- 
diced by  the  failure  of  the  defendant  to  give  the  bond  at  the  time  prescribed 
by  law,  and  inasmuch  as  abuses  did  not  seem  likely  to  arise  or  to  be 
favored  by  so  holding,  public  policy  required  the  court  to  hold  that  upon  the 
filing  of  his  bond  by  the  collector  all  his  acts  done  under  the  warrant  before 
the  levy  and  sale  were  validated. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
a  verdict  rendered  in  the  County  Court  of  Essex  county,  and  from 
an  order  denying  a  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  originally  brought  in  a  Justice's  Court  to  recover 
the  value  of  a  wagon  alleged  to  have  been  wrongfully  seized  and  sold 
by  the  defendant,  as  a  collector,  for  the  non-payment  of  a  school  tax. 

B.  Pond)  for  the  appellant. 

Milo  U.  Perry  and  Marcus  D.  Grover,  for  the  respondent. 

Landon,  J. : 

The  warrant  for  the  collection  of  the  school  taxes  was  placed  in 
the  hands  of  the  defendant  December  11,  1882.     He  had  been 
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duly  elected  collector  of  taxes  for  the  school  district  in  October 
previous.  He  was,  therefore,  collector  de  jure.  {Foot  v.  Stiles, 
57  U.  T.,  399;  Williamson  v.  McEinney,  52  id.,  382.)  He  had 
not,  at  the  time  he  received  the  warrant,  been  notified  to  give  a 
bond,  nor  had  the  amount  thereof  been  fixed  by  the  school  meeting 
or  the  trustee,  as  the  statute  requires.  (Laws  1S75,  chap.  567,  §  24.) 
The  defendant,  as  collector,  was  not,  therefore,  so  in  default, 
because  of  such  omission  to  give  the  bond,  as  to  avoid  his  title  to 
the  office,  or  to  make  it  defeasible.  (Woodhvtt  v.  Bohenblost, 
4  Hun,  399.) 

The  section  of  the  statute  cited,  however,  provides  that  "  within 
such  time,  not  less  than  ten  days,  as  the  trustee  shall  allow  him  for 
the  purpose,  the  collector,  before  receiving  the  first  warrant  for  the 
collection  of  money,  shall  execute  a  bond  to  the  trustee  with  one 
or  more  sureties,  to  be  approved  by  a  majority  of  the  trustees,  in 
such  amount  as  the  district  meeting  shall  have  fixed,  or,  if  such 
meeting  shall  not  have  fixed  the  amount  therein,  such  amount  as 
the  trustees  shall  deem  reasonable,  conditioned  for  the  due  and 
faithful  execution  of  the  duties  of  his  office."  (Laws  1875, 
chap.  567,  §24,  p.  644;  Laws  1864,  chap.  555,  §  83,  p.  1263.) 

The  defendant,  as  collector,  notwithstanding  he  had  given  no 
bond,  proceeded  under  the.  warrant.  He  posted  the  statutory 
notices  to  the  taxpayers  to  make  voluntary  payment  within  two 
weeks,  and  he  personally  made  demand  of  payment  of  them 
within  the  life  of  the  warrant.  The  tax  against  the  plaintiff  was 
one  dollar  and  twelve  cents,  which  he  refused  to  pay.  The  warrant 
expired  and  was  duly  renewed  by  the  trustee  January  24,  1883. 
On  the  next  day  the  defendant  gave  his  bond  to  the  trustee,  and 
then  again  demanded  payment  of  the  plaintiff ;  this  was  refused, 
whereupon  the  defendant  levied  upon  his  wagon  and  thereafter 
sold  it.  The  defendant,  after  giving  his  bond,  did  not  again  post 
the  statutory  notice  giving  the  taxpayers  time  for  voluntary  pay- 
ment. It  is  a  condition  precedent  to  the  right  of  the  •collector  to 
levy  and  sell  that  such  notices  be  posted.  (Bedell  v.  Barnes y 
15  Hun,  353.)  If  the  notices  posted  before  the  bond  was  given 
were  a  compliance  with  the  statute,  or,  if  the  statute  requiring  the 
bond  to  be  given  is  merely  directory,  and  when  given  related  back 
to  the  receipt  of  the  warrant,  then  the  plaintiff  cannot  complain. 
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It  was  held  in  Wbodhull  v.  Bokeriblost  (4  Hun,  399)  that  it  was 
the  intention  of  the  legislature  that  the  collector  should  have  no 
power  to  execute  the  warrant  until  the  bond  should  have  been 
given.  That  was  a  case  between  the  trustee  and  collector.  No 
doubt  the  people  for  whose  benefit  the  bond  is  required  may  right- 
fully object  to  his  collecting  any  taxes  until  he  has  given  the  bond 
guaranteeing  his  fidelity.  It  will  be  seen  that  the  section  of  the 
statute  quoted  above  authorizes  the  trustees  to  fix  the  time  in  which 
the  collector  shall  give  the  bond,  and  makes  the  time  end  before 
the  collector  receives  his  first  warrant. 

Here  the  time  fixed  by  the  trustee  ended  later.  But  time, 
bo  far  as  the  validity  of'  the  bond  is  concerned,  is  merely  directory, 
since  the  statute  does  not  negative  its  validity,  if  filed  after  the 
warrant  is  delivered.  {Gale  v.  Mead,  2  Den.,  160;  Dawson  v. 
People,  25  N.  Y.,  399.)  The  giving  of  the  bond  is  mandatory; 
the  time  when,  directory.  When,  therefore,  the  defendant  had 
delivered  the  bond,  his  competency  to  execute  the  warrant  was 
complete.  He  had  posted  the  preliminary  notices  when  his  com- 
petency was  only  partial.  The  case  is  not  without  difficulty,  and, 
so  far  as  we  know,  is  without  precedent,  but  we  think  that  public 
policy,  in  the  absence  of  any  evidence  that  the  taxpayer  or  the 
public  were  prejudiced  thereby,  and  inasmuch  as  abuses  do  not 
seem  likely  to  arise  or  be  favored,  requires  the  holding  that,  upon 
the  filing  of  his  bond,  all  his  acts  under  the  warrant,  before  levy 
and  sale,  were  validated. 

In  the  case  of  Hounds  v.  Mansfield  (38  Me.,  586),  to  which  we 
are  cited,  the  statute  required  the  pound-keeper,  before  acting  as 
such,  to  give  a  bond.  The  bond  was  the  condition  precedent  to  his 
right  to  act.  Here  the  statute  does  not  say  the  giving  the  bond  is 
a  condition  precedent  to  the  right  of  the  collector  to  act  or  to 
receive  the  warrant.  But  we  quite  agree  that  he  cannot  enforce 
the  warrant  until  he  shall  have  given  his  bond.  Here  he  had  given 
it  before  he  enforced  the  warrant. 

'The  judgment  should  be  affirmed,  with  costs. 

Learned,  P.  J.,  and  Bockes,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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FRANCES  A.  PARR,  as  Administratrix,  etc.,  of  RICHARD 
PARR,  Deobased,  Respondent,  v.  THE  VILLAGE  OF 
GREENBUSH,  Appellant. 

Judgment— to  what  extent  a  judgment  recovered  in  a  former  action  it  conclusive — 
contract  signed  by  the  board  of  trustees  of  a  village— power  of  the  board  to  liqui- 
date the  damages  —  what  provision  will  be  construed  as  liquidating  the  damages  and 
'  not  as  fixing  a  penalty. 

In  an  action,  brought  by  the  plaintiff's  intestate  to  recover  for  labor  performed 
and  materials  furnished,  in  part  pursuant  to  a  contract  entered  into  between  the 
intestate  and  the  board  of  trustees  of  the  village  of  Greenbush,  dated  December 
20, 1870,  and  in  part  under  a  resolution  of  the  said  board  of  trustees,  dated  Sep- 
tember 80, 1878,  the  plaintiff  was  allowed  to  recover  for  so  much  of  the  materials 
and  labor  as  he  had  furnished  and  performed  under  the  contract,  but  was  not 
allowed  to  recover  for  what  he  had  furnished  and  done  under  the  resolution, 
the  court  holding  that  it  was  invalid  for  want  of  power  in  the  board  of  trustees 
to  pass  It.  Thereafter  this  action  was  brought  to  recover  a  sum  claimed  by 
him  to  be  the  liquidated  damages  fixed  by  the  contract  by  a  provision  thereof 
which  provided  that  "  for  the  tru«  and  faithful  performance  of  all  and  every 
of  the  covenants  and  agreements  above  mentioned,  the  parties  to  these  pre- 
sents bind  themselves,  each  unto  the  other,  in  the  penal  sum  of  five  thousand 
dollars,  as  fixed  and  settled  damages,  to  be  paid  by  the  failing  party." 

Held,  that  the  judgment  recovered  in  the  first  action  was  no  bar  to  a  recovery  in 
this  one,  as  the  causes  of  action  were  not  the  same,  and  as  no  fact  essential  to 
the  maintenance  of  this  action  was  determined  adversely  to  the  plaintiff  in  the 
former  one.  ♦ 

That  the  satisfaction  of  the  judgment  in  the  former  action  upon  a  settlement  and 
compromise  between  the  parties,  while  an  appeal  was  pending,  did  not  embrace 
this  cause  of  action. 

That  as  the  village  had  power  to  make  the  contract,  it  had  power  to  fix  and  deter- 
mine the  amount  of  the  damages  to  be  sustained  upon  its  breach,  subject  to  the 
power  of  the  court  to  correct  them  if  alleged  and  shown  to  be  so  grossly  excessive 
and  fraudulent  as  to  Justify  an  inference  of  collusion  being  drawn  therefrom. 

That,  under  the  facts  and  circumstances  of  this  case,  the  sum  named  in  the  con- 
tract was  to  be  regarded  as  liquidated  damages. 

By  the  terms  of  the  contract  the  village  agreed  to  furnish  the  sand  and  gravel  and 
grade  the  street,  which  it  could  do  in  a  certain  manner  prescribed  by  law,  but  not 
otherwise.  Having  failed  to  take  the  steps  necessary  to  enable  it  to  do  this,  it 
passed  the  aforesaid  illegal  resolution  of  September  thirtieth  requiring  Parr  to 
furnish  the  sand  and  gravel  and  do  the  grading.  Upon  the  trial  of  this  action 
the  village  claimed  that  the  contract  was  in  part  performed  by  it,  and  that  the 
intestate  accepted  such  part  performance  and  thereby  waived  his  claim  for 
damages: 

Held,  that  this  claim  was  untenable  as  the  damages  arose  nnder  that  part  of  the 
contract  which  the  village  did  not  perform. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
Albany  Circuit  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  the  sum  of  $5,000,  which  was 
claimed  to  have  been  fixed  as  the  liquidated  damages  to  be  paid  by 
either  party  failing  to  perform  a  contract  entered  into  between  the 
plaintiff's  intestate,  Richard  Parr,  and  the  defendant  village,  whereby 
Parr  agreed  to  flag,  pave  and  curb  the  west  side  of  a  street,  in  the 
village  of  Greenbush,  and  the  defendant  agreed  to  furnish  all 
the  sand  and  gravel  and  to  properly  grade  the  street. 

J.  B.  O^MaUey,  for  the  appellant 

George  Parr  and  J&.  Countryman,  for  the  respondent. 

London,  J. : 

The  contract  in  question  of  date  December  20, 1870,  was  adjudged 
valid  in  the  former  suit.  The  resolution  of  the  board  of  village 
trustees  of  date  September  30,  1873,  was  in  the  same  suit  held 
invalid.  {Parr  v.  Greenbush,  72  N.  Y.,  463.)  By  the  valid  con- 
tract Parr  agreed  to  furnish  certain  specified  materials  and  do  certain 
work  al  a  price  which  the  village  thereby  agreed  to  pay  him.  By 
the  same  contract  the  village  agreed  to  furnish  the  sand  and  gravel  and 
grade  the  street.  From  the  nature  of  the  case,  Parr  could  not  perform 
his  part  of  the  contract  until  the  sand  and  gravel  were  furnished  and 
the  grading  done.  This  precedent  performance  the  village  had  no 
power  to  make,  or  cause  to  be  made,  except  in  a  certain  prescribed 
manner,  and  it  never  took  the  steps  necessary  to  acquire  the  power 
to  make  it,  and  never  in  fact  made  it.  Being  in  default,  it  went 
outside  of  its  powers  and  by  the  void  resolution  of  September  30, 
1873,  apparently,  but  not  actually,  requested  Parr  to  furnish 
the  sand  and  gravel  and  do  the  grading.  This  Parr  did,  and  his 
performance  was  reasonably  worth  upwards  of  $6,000.  Having 
made  this  performance  he  went  on  and  performed  his  contract.  He 
first  brought  an  action  against  the  village  to  recover  for  all  his  labor 
and  materials,  and  upon  the  trial  made  proof  of  all  thereof,  furnished 
under  both  contract  and  resolution.  He  recovered  for  so  much  as 
he  had  furnished  under  the  contract,  but  was  denied  recovery  for 
so  much  as  was  furnished  under  the  resolution.  It  stands  adjudged 
that  he  can  recover  nothing  under  the  resolution. 
Hun— Vol.  XLII        30 
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This  action  was  then  brought  to  recover  the  liquidated  damages 
or  penalty  agreed  upon  in  the  contract  of  December,  1870.  It 
provides :  "  And  for  the  true  and  faithful  performance  of  all  and 
every  of  the  covenants  and  agreements  above  mentioned,  the  parties 
to  these  presents  bind  themselves  each  unto  the  other,  in  the  penal 
sum  of  $5,000,  as  fixed  and  settled  damages,  to  be  paid  by  the 
failing  party." 

The  statute  of  limitations  bars  the  action  if  the  contract  is  not 
under  seal.  The  contract  recites  that  it  fc  made  under  the  seals  of 
the  parties.  It  uses  the  ^  ord  covenants,  which  implies  a  seal  It 
is  signed  by  Parr,  and  by  the  president  and  members  of  the  board 
of  trustees,  and  a  wafer  or  seal  is  affixed  after  each  individual 
name.    It  was  signed  at  a  meeting  of  the  board. 

The  village  has  no  corporate  seal,  and,  therefore,  if  it  needs  to 
use  a  seal  upon  any  contract,  must  adopt,  for  the  purposes  of  that 
contract,  the  seal  it  chooses  to  affix  thereto.  It  could  use  these 
wafers,  and  we  think  that  the  facts  here  existing  justify,  within 
the  authorities,  the  finding  of  the  trial  court,  that  the  contract  was 
under  seal.  {Bank  qfMiddlebury  v.  Rutland,  etc.,  R.  R.  Co.,  30  Vt., 
160;  Tenney  v.  East  Warren  Co.,  43  N.  H.,  343;  Pickens  v. 
Rymer,  90  N.  C,  282 ;  Mill  Bam  Foundry  v.  Hovey,  21  Pick., 
417 ;  South  Baptist  Soc.  v.  Clapp,  18  Barb.,  36 ;  1  Dillon  Mun.  Corp. 
[3d  ed.],  §  190.)  The  breach  of  the  contract  on  the  part  of  the 
village  was  established.  What  Parr  did  at  the  void  request  of 
the  village  was  not  done  by  the  village.  It  could  not  adopt  the 
act,  since  it  could  not  ratify  what  it  could  not  originally  authorize. 

The  judgment  in  the  former  action  is  no  bar  to  the  recovery  in 
this.  That  action  sought  recovery  for  work  and  materials  furnished 
under  an  invalid  resolution ;  this  action  seeks  recovery  for  stipu- 
lated damages  upon  breach  of  a  valid  contract.  The  unsuccessful 
pursuit  of  a  recovery  upon  an  invalid  demand  is  no  bar  to  the  suc- 
cessful pursuit  upon  a  valid  one.  The  invalidity  of  the  resolution 
made  all  the  evidence,  given  in  support  of  the  demand  under  it, 
utterly  impotent  and  unavailing.  Hence  it  was  impossible  to 
recover  anything  upon  that  claim  in  any  action  whatever;  and 
since  this  one  was  not  therein  alleged,  no  recovery  upon  it  was 
admissible.  (Stowell  v.  Chamberlain,  60  N".  T.,  276 ;  Dawley  v. 
Brown,  79  id.,  391.) 
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To  sustain  the  plea  of  a  former  judgment  in  bar  of  a  second 
action,  it  must  either  appear  that  the  cause  of  action  in  both  suits 
is  the  same,  or  that  some  fact  essential  to  the  maintenance  of  the 
second  action  was  in  issue  or  determined  in  the  first  action  adversely 
to  the  plaintiff.     (Perry  v.  Dickerson,  85  N.  Y.,  345.) 

Here  the  causes  of  action  are  not  the  same,  and  no  fact  essential 
to  the  maintenance  of  this  action  was  determined  adversely  to 
the  plaintiff  in  the  former  action.  The  issue  of  law  that  was 
determined  in  the  former  action  was  that  the  resolution  was 
invalid.  The  plaintiff  insisted  that  it  was  valid,  and  was  overruled. 
What  he  insisted  upon  there,  namely,  that  the  resolution  was  valid, 
he  does  not  insist  upon  here ;  it  is  so  far  from  being  essential  to  his 
recovery  here  that  if  established  it  would  be  fatal  to  it.  The  con- 
clusion of  law  established  there  aids  his  recovery  here,  and,  so  far 
as  the  purposes  of  this  action  are  concerned,  was  determined  favor- 
ably to  the  plaintiff,  and  he  accepts  that  determination.  If  that 
conclusion  is  one  of  fact  the  same  result  would  follow.  The  judg- 
ment establishes  the  fact  that  the  resolution  was  invalid.  If  that  fact 
could  bar  this  action,  the  judgment  would  establish  the  bar.  But 
the  fact  which  was  fatal  to  the  former  claim  establishes  this  one. 
It  follows,  also,  that  the  satisfaction  of  the  judgment  in  the  former 
action  upon  a  settlement  and  compromise  between  the  parties  while 
an  appeal  was  pending,  did  not  embrace  this  cause  of  action.  It 
did  not  in  terms,  and  there  is  no  evidence  that  would  support  a 
finding  that  such  was  the  intention  of  the  parties. 

The  village  objects  that  it  had  no  power  to  make  the  agreement 
to  pay  $5,000  as  liquidated  damages.  It  had  the  power  to  make 
this  contract  for  this  work  with  Parr,  to  the  extent  that  it  should 
furnish  the  sand,  etc.,  and  pay  Parr  upon  his  performance.  It 
would,  therefore,  have  become  liable  to  Parr  for  his  actual  damages 
if  it  had  refused  to  allow  him  to  perform,  he  being  ready  and  will- 
ing. What  would  have  been  the  amount  of  those  damages  ?  They 
could  not  certainly  be  known  in  advance,  but  they  might  be  esti- 
mated and  limited.  If  grossly  excessive,  fraudulent  collusion  might 
be  inferred,  and  be  redressed  upon  proper  allegations  and  proof.  But, 
as  was  said  in  Little  v.  Banks  (85  N.  Y.,  263),  "  while  there  is  no 
positive  statute  which  authorizes  the  State  officers  to  fix  a  sum  as 
liquidated  damages  for  a  breach  of  the  contract,  inasmuch  as  they 
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have  the  power  to  make  euch  a  contract  as  would  be  advantageous 
to  the  State,  it  necessarily  follows  that  they  have  a  right  to  impose 
such  reasonable  provisions  as  would  carry  out  this  purpose." 

Here  the  actual  damages  which  Mr.  Parr  sustained  were  in  excess 
of  the  sum  fixed ;  these  are  damages  which,  uuder  the  circumstances, 
it  is  just  the  village  should  pay,  because  it  has  had  their  full  equiva- 
lent in  the  work  done  and  materials  furnished ;  to  the  extent  that 
he  suffered,  the  village  was  benefited.  There  does  not,  for  the  reasons 
above  stated,  appear  to  be  any  urgent  need  to  determine  whether 
the  $5,000,  should  be  regarded  as  liquidated  damages  or  as  a  penalty. 
The  case  of  Little  v.  Banks  instructs  us  that  the  determination  must 
be  made  in  view  of  the  circumstances  of  each  particular  case.  The 
courts  hesitate  to  formulate  a  rule  that  will  prevent  the  accomplish- 
ment of  the  justice  which  the  particular  case  requires.  Here  the 
contract  speaks  of  "  the  penal  sum  of  $5,000  as  fixed  and  settled 
damages,"  and  we  see  no  reason  to  dissent  from  the  conclusion  of 
the  trial  judge  that  that  sum  is  to  be  regarded  as  liquidated  damages. 

The  village  further  urges  that  the  contract  was  in  part  performed 
by  it  and  that  Mr.  Parr  accepted  such  part  performance,  and  thus 
waived  his  damages.  But  the  damages  sustained  by  Mr.  Parr  were 
under  that  part  of  the  contract  which  the  village  did  not  perform, 
and  the  covenant  to  pay  damages  was  for  failure  to  perform  every 
agreement  upon  its  part.  The  covenant  embraces  every  breach,  and 
if  there  was  only  one,  it  embraces  that.  But  the  defendant  refused 
wholly  to  perform,  and  Mr.  Parr  did  all  the  work  and  furnished  all 
the  material  for  both  parties.  He  performed  the  part  which  the 
village  ought  to  have  performed,  doubtless  supposing  that  thereby 
the  village  was  in  fact  performing.  He  could  not  without  injustice 
be  held  to  have  waived  a  performance  which  he  supposed  to  have 
been  performed  through  himself.  "Waiver  implies  a  consent  that  the 
breach  existing  shall  be  disregarded.  No  such  consent  can  be  hero 
implied.  He  in  effect  said  to  the  village,  "  I  will  waive  the  breach 
caused  by  your  non-performance,  if  you  will  pay  me  for  making  per- 
formance for  you."    The  condition  of  the  waiver  was  not  accepted. 

The  judgment  should  be  affirmed,  with  costs. 

Learned,  P.  J.,  Bookes,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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JOHN    M.    MAYER,    Respondent,    v.    THE    EQUITABLE 
RESERVE   FUND  LIFE   ASSOCIATION,   Appellant. 

Mutual  benefit  Ufe  assurance  companies — 1883,  chap.  175  —  duty  of  such  companies 
to  resist  the  payment  of  illegal  claims. 

This  action  was  brought  to  recover  an  amount  alleged  to  be  due,  under  a  mutual 
benefit  life  assurance  certificate,  to  the  plaintiff,  as  the  assignee  of  one 
Stephan,  to  whom  a  certificate  of  membership  in  the  defendant's  associa- 
tion had  been  issued.  The  defendant  is  an  association,  organized  under 
chapter  175  of  1883,  for  the  purpose  of  mutual  benefit  life  assurance. 
Upon  the  trial  the  defendant  offered  to  show  the  invalidity  of  the  plain- 
tiff's claim  by  proving  the  falsity  of  certain  representations  made  by 
Stephan  upon  procuring  the  certificate,  which  representations  were  made  a 
part  of  the  contiact.  This  evidence  was  excluded,  under  the  objection  of  the 
defendant,  upon  the  ground  that  as  the  defendant  had  acquired  the  money 
sought  to  be  recovered  by  virtue  of  assessments  levied  upon  and  paid  by  its 
members  for  the  purpose  of  paying  the  claim,  it  thereby  became  the  agent  of 
its  members  for  the  purpose  of  paying  the  money  upon  the  claim  and  had  no 
right  to  contest  its  validity  or  withhold  the  payment  of  the  money. 

Bdd,  that  the  court  erred  in  so  excluding  the  evidence;  that  it  was  the  duty  of 
the  defendant  to  protect  its  members  and  the  fund  in  its  hands  fr4m  all  invalid 
claims. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
Ulster  Circuit  upon  a  verdict  directed  by  the  court. 

The  action  was  brought  upon  a  certificate  of  membership  in  the 
defendant's  association  (an  association  organized  under  chapter  175 
of  1883  for  the  purpose  of  mutual  benefit  life  assurance),  issued  tc 
Charles  Stephan,  which  was  alleged  to  have  been  assigned  to  the 
plaintiff,  to  recover  a  sum  of  money  claimed  to  be  payable  under 
the  beneficiary  clause  of  such  certificate. 

Lucius  McAdam  and  Samuel  Fleischman,  for  the  appellant. 

K  S.  Woody  for  the  respondent. 

Landon,  J. : 

The  defendant  offered  evidence  tending  to  show  the  invalidity  of 
the  plaintiff's  claim.  This  evidence  was  excluded  upon  the  assump- 
tion that  the  defendant  acquired  the  money  in  question  by  virtue  of 
assessments  levied  upon  and  paid  by  its  members  for  the  purpose 
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of  paying  the  claim,  and  thereby  the  defendant  became  the  agent  of 
the  members  for  the  purpose  of  paying  the  money  npon  the  claim, 
and,  therefore,  had  no  right  to  contest  its  validity  or  withhold  its 
payment. 

We  do  not  think  the  facts  justify  such  an  assumption.  The* 
money  was  assessed  by  the  defendant  npon  its  members  and  paid 
by  them  under  their  contracts  for  insurance  with  the  defendant. 
These  contracts  provided  that  "  upon  the  occurrence  of  the  death 
of  any  of  its  members"  the  assessment  might  be  levied.  The 
assessment,  in  this  instance,  was  levied  by  the  defendant  upon  the 
occurrence  of  the  death  of  Charles  Stephan,  who  held,  at  the  time 
of  his  death,  the  defendant's  contract  of  insurance  upon  his  life. 
That  contract  was  either  valid  or  invalid.  By  its  terras,  and  by  the 
terms  of  the  constitution  and  by-laws  of  the  defendant,  which  were 
a  part  of  the  contract,  its  validity  depended  upon  the  truth  of  the 
material  representations  made  by  Stephan  upon  procuring  it.  The 
right  to  payment  under  the  contract  depended  upon  its  validity,  or, 
at  least,  upon  the  inability  of  the  defendant  to  show  its  invalidity. 
That  invalidity  it  offered  evidence  tending  to  show.  The  defend- 
ant was,  in  a  certain  sense,  the  agent  of  the  members  of  the 
company,  but  was  an  agent  with  special  and  defined  powers  and 
limitations,  and  the  true  and  obvious  construction  of  these  powers 
and  limitations  forbade  payment  upon  a  claim  which  it  was  able  to 
show  wa3  procured  through  misrepresentation  or  fraudulent  sup- 
pression of  facts,  concerning  which  it  required  answers  from 
Stephan  when  he  applied  for  membership.  That  it  had  realized 
the  money  with  which  to  make  payment  was  no  waiver  of  its 
duty  to  see  to  it  that  payment  was  due.  That  duty  it  still  owed  to 
its  members,  who  had  paid  their  assessments  trusting  to  the  fidelity 
of  the  company  to  protect  them  and  the  fund  from  invalid  claims. 

We  think  the  defendant  was  entitled  to  prove  the  facts  which  it 
offered  in  defense. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 

Learned,  P.  J.,  and  Bookes,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  eel. 
NEW  YORK,  ONTARIO  AND  WESTERN  RAILWAY 
COMPANY  and  Others  v.  ALFRED  0.  CHAPIN,  Comp- 
troller of  the  State  of  New  York,  and  JAMES  L. 
WILLIAMS  and  Others,  Assessors,  Respondents. 

Assessment  of  the  expenses  of  the  railroad  commissioners  on  railroad  companies — the 
Slats  officers  in  so  doing  act  judicially  —  their  action  may  be  reviewed  on  certiorari — 
construction  of  the  provision  of  section  13  of  chapter  853  of  1883. 

Certiorari  to  review  the  proceedings  of  the  defendants,  as  State  officers,  in  making 
an  apportionment  of  the  expenses  of  the  board  of  railroad  commissioners  for 
the  year  immediately  preceding  July  1,  1836,  pursuant  to  section  13  of  chapter 
853  of  1882,  which  provides  that  these  expenses  shall  be  borne  by  the  several 
corporations  owning  or  operating  railroads  "according  to  their  means/'  and 
directs  the  said  officers  to  "assess  upon  each  of  said  corporations  its  just  pro- 
portion of  said  expenses,  one -half  in  proportion  to  its  net  income  for  the  year 
next  preceding  that  in  which  the  assessment  is  made,  and  one-half  in  proportion 
to  the  length  of  the  main  track  or  tracks  on  (Us)  road;  and  such  assessment  shall 
be  collected  in  the  manner  provided  by  law  for  the  collection  of  taxes  upon 
corporations." 

Bdit  that  the  State  officers  in  apportioning  and  assessing  the  expenses  acted  in 
a  quasi  judicial  character,  and  that  their  action  was  reviewable  on  certiorari  by 
a  company  aggrieved  thereby.    (Bockes,  J.,  dissenting.) 

It  was  admitted  that  the  assessment  was  made  in  proportion  to  one  main  track 
on  a  road-bed,  and  not  in  proportion  to  the  several  main  tracks  there  might  be 
(hereon. 

Held,  that  it  was  error  so  to  do;  that  the  legislature  intended  that  all  the  main 
tracks,  and  not  merely  a  single  one,  should  be  included  in  the  estimate. 

That  the  fact  that  the  return  disclosed  that  the  assessment  had  been  completed, 
and  that  the  amounts  assessed  upon  some  of  the  railroads  had  been  paid  by  them, 
did  not  require  the  court  to  dismiss  the  writ  as  it  was  not  shown  that  the 
respondents  delivered  to  any  one,  or  parted  with,  the '  assessment  which  they 
had  made,  nor  did  it  appear  that  the  statute  required  they  should  deliver  the 
same  to  any  one. 

Certiorari  to  review  an  apportionment,  made  by  the  respondents, 
of  the  expenses  of  the  board  of  railroad  commissioners,  among  the 
railroad  corporations  of  the  State,  for  the  year  ending  June  30, 1886. 

Chapter  353,  Laws  of  1882,  entitled  "An  act  to  create  a  board  of 
railroad  commissioners,  and  to  define  and  regulate  its  powers  and 
daties,"  provides  (sec.  13)  that  "  the  annual  total  expense  of  the 
said  board  of  railroad  commissioners    *    *    *    shall  be  borne  by 
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the  several  corporations  owning  or  operating  railroads,  according  to 
their  means,  to  be  apportioned  by  the  comptroller  and  State  asses- 
sors, who,  on  or  before  the  first  day  of  July  in  each  year,  shall 
assess  upon  each  of  said  corporations  its  just  proportion  of  said 
expenses,  one-half  in  proportion  to  its  net  income  for  the  year  next 
preceding  that  in  which  the  assessment  is  made,  and  one-half  in 
proportion  to  the  length  of  main  track  or  tracks  on  (its)  road,  and  such 
assessment  shall  be  collected  in  the  manner  provided  by  law  for  the 
collection  of  taxes  upon  corporations." 

On  June  30,  1886,  the  respondents  made  an  apportionment  of 
the  expenses  of  the  board  for  the  preceding  year,  and  assessed  one- 
half  thereof  upon  the  corporations,  in  proportion  to  their  net  income, 
as  provided  by  the  act,  but  assessed  the  other  half  in  proportion  to 
the  length  of  the  first  or  single  main  track  (7,86 1  miles)  only  on  the 
road  of  each,  instead  of  all  main  track  or  tracks  (10,621  miles),  as 
the  act  requires.  The  roads  of  the  relators  are  mainly  single  track, 
and  the  failure  of  respondents  to  include  all  the  main  tracks,  on 
roads  which  have  more  than  one  track,  increases  the  assessment 
against  relators. 

Prior  to  the  making  of  the  assessment,  two  of  the  relators  served 
a  written  demand  upon  respondents,  in  which  they  claimed  that 
the  respondents  should  make  the  apportionment  in  the  manner  now 
contended  for. 

John  £.  Kerry  for  the  relators, 

J),  (f  Briery  attorney  general,  for  the  respondents. 

Leabned,  P.  J. : 

By  section  13,  chapter  353,  Laws  of  1882,  the  comptroller  and 
State  assessors  are  to  assess  on  each  of  the  railroads  in  this  State  the 
expenses  of  the  railroad  commissioners  (which,  by  a  previous  section, 
are  to  be  audited  by  the  comptroller).  The  assessment  is  to  be  one- 
half  in  proportion  to  the  net  income  of  the  corporation,  and 
one-half  in  proportion  to  the  length  of  the  main  track  or  tracks  of 
the  road. 

It  seems  to  us  that  the  respondents  act  in  a  quad  judicial  charac- 
ter. They  are  to  ascertain  and  determine  how  much  is  the  net 
income ;  how  long  are  the  main  tracks.    And  this  determination 
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further  involves  (as  appears  by  this  action)  the  disputed  question, 
what  is  the  meaning  of  "  main  track  or  tracks."  Their  decision 
takes  from  one  railroad  and  imposes  on  another  a  charge,  according 
as  they  estimate  the  net  income  and  the  main  tracks  of  one  or 
another  at  a  greater  or  less  amount. 

Exercise  of  judgment  and  discretion  in  a  public  agent,  it  is  true, 
does  not  make  him  a  judicial  officer  {People  ex  rd.  Convin  v.  Walter, 
68  N.  T.,  411),  because  ministerial  officers  are  not  required  to  act 
like  idiots.  But  where  a  burden  is  to  be  borne  by  each  of  several 
parties  in  a  proportion  dependent  on  facts  and  law,  and  a  board  is  to 
make  the  apportionment  according  to  facts  and  law ;  such  board  hqp 
to  decide  law  and  fact  between  conflicting  parties.    That  is  judicial. 

Is  it  too  late  for  the  relators  to  obtain  relief  ?  The  respondents 
are  not  required  to  issue  any  warrant,  they  are  merely  directed  to 
assess,  then  the  assessment  is  to  be  collected  as  provided  for  collec- 
tion of  taxes  upon  corporations.  That  would  seem  to  refer  to  the 
taxation  under  chapter  542,  Laws  1880 ;  and  the  mode  provided  for 
the  collection  of  those  taxes  appears  to  be  an  action  by  the  people. 
(Sec.  9  of  that  Act.)  Therefore  the  position  of  these  respondents 
does  not  seem  to  be  like  that  of  supervisors,  who  issue  a  warrant  on 
their  tax-roll  and  deliver  that  to  the  collecting  officer.  Hence  the  case 
of  People  ex  rd.  Weeks  v.  Supervisors  (82  N.  Y.,  275),  is  not  quite 
applicable.  There  is  no  tax-roll  or  warrant  in  this  case  which  is 
beyond  the  reach  of  the  respondents.  If  some  of  the  railroads  have 
paid  their  assessed  amounts,  the  payment  may  have  been  voluntary 
and  restitution  may  be  awarded  (Code,  §  2142),  as  may  be  done  on 
appeal  from  a  judgment.  (Sec.  1323.)  For  the  determination 
need  not  be  reversed.  It  may  be  modified  (sec.  2141);  and  these 
two  new  provisions  seem  to  relieve  cases  like  this  from  some 
difficulties. 

The  return  of  the  respondents  only  shows  that  several  railroad 
companies  have  paid  their  proportions  as  assessed.  Any  party 
interested  in  upholding  the  decision  may  come  in.  (Sec.  2137.)  And, 
in  fact,  the  railroads  that  have  paid  appeared  on  the  argument,  so 
that  the  parties  who  claim  that  a  reversal  or  modification  would 
affect  them  have  been  heard. 

It  is  not  shown  in  the  return  that  the  respondents  have  delivered 
to  any  one,  or  parted  with,  the  assessment  which  they  made.  Nor 
Hun— Vol.  XLII        31 
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does  it  appear  by  the  statute  that  they  should  deliver  the  same  to 
auy  one,  so  that  they  do  not  stand  in  the  position  of  the  assessors  of 
taxes  {People  ex  rd.  Marsh  v.  Delaney,  49  N.  Y.,  655),  or  of  the 
commissioner  of  taxes  {People  ex  rd.  Law  v.  Commissioners,  10 
Sup.  Ct.  [9  Hun],  609),  or  of  the  supervisors,  as  in  People  v.  Super- 
visors {ut  supra).  They  are,  so  far  as  appears,  in  fact  and  legally, 
the  custodians  of  the  assessment  which  is  sought  to  be  reviewed. 
(Code,  §  2129.)  And  they  have  made  return  to  the  writ,  setting 
forth  their  assessment  by  reference  to  the  schedule  attached  to  the 
petition  ;  and  thus  they  have  not  claimed  that  the  assessment  is  not 
%till  in  their  custody. 

On  the  merits  it  seems  to  us  that  the  relators  are  right.  As  the 
fact  did  not  appear  distinctly  on  the  return,  it  was  admitted  npon 
the  argument  (to  prevent  any  doubt  upon  this  point)  that  the  assess- 
ment was  made  in  proportion  to  the  one  main  track  on  a  road-bed 
and  not  in  proportion  to  the  several  main  tracks  on  a  road-bed. 

The  intention  of  the  legislature  seems  to  have  been,  in  the  first 
place,  to  apportion  one-half  according  to  net  income,  which  would 
be  equitable  so  far  as  the  roads  were  profitable.  But,  inasmuch  as 
some  roads  might  not  be  profitable,  and  yet  ought  to  bear  their 
share,  the  other  half  was  to  be  apportioned  on  a  different  basis ;  on 
a  basis  of  what  might  be  considered,  approximately,  the  magnitude 
of  the  road,  and  a  basis  which  would  also  measure,  approximately, 
the  labor  of  the  railroad  commissioners  in  respect  thereto.  That 
basis  is  "  the  length  of  main  track,  or  tracks,  of  road." 

Now  the  respondents,  in  assessing,  take  into  account  only  one 
main  track.  As,  for  instance,  the  New  York  Central  and  Hudson 
River  Railroad  Company  has  in  fact  2,130  jfo  miles  of  main  tracks. 
But  inasmuch  as  in  some  places  four,  and  in  other  places  two,  of 
these  main  tracks  are  parallel,  that  company  is  assessed  on  only 
0931^r  miles.  These  facts  appear  in  the  schedules,  and  were 
practically  admitted  on  the  argument. 

Now  the  argument  of  the  respondents  is  that  the  legislature 
intended  that  the  test  should  be  the  value  of  the  property,  based 
upon  the  earnings  and  income.  But  plainly  the  legislature  did  not 
mean  this.  They  meant  that  one-half  should  be  assessed  in  propor- 
tion to  net  income,  but  that  the  other  half  should  be  assessed  in 
another  proportion.     The  very  use  of  the  words  "  or  tracks  "  in  the 
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statute  shows  that  all  the  main  tracks,  and  not  merely  a  single  one, 
were  to  be  estimated.  If  the  statute  had  meant  what  the  respond- 
ents claim,  it  would  have  said  u  in  proportion  to  the  length  of  one 
main  track  on  road."  This  construction  is  sustained  by  the  speci- 
fications required  in  annual  reports.  (Chap.  575,  Laws  1880.) 
There  several  tracks  on  main  line  are  spoken  of,  and  are  dis- 
tinguished from  sidings  and  turnouts.  Notice,  especially,  Table  C, 
No.  45 :  "  Miles  of  steel  rails  (reduced  to  single  track)  in  main 
line."    That  certainly  includes  several  parallel  main  lines. 

It  is  urged  by  the  respondents  that  the  assessment  is,  according 
to  the  statute,  to  be  made  on  the  roads  "  according  to  their  means." 
If  this  expression  were  to  be  taken  as  explaining  the  more  definite 
language  which  follows,  would  it  not  be  reasonable  to  hold,  if  there 
were  two  roads,  having  road-beds  of  equal  length,  and  one  road  had 
one  main  track  and  the  other  two,  that  the  "  means  "  of  the  latter 
were  double  that  of  the  former?  Indeed,  the  argument  of  the 
respondents  expressly  says  that  the  intention  of  the  legislature  was 
to  assess  this  remaining  one-half  "  upon  the  length  of  their  respect- 
ive road  beds."  Thus  the  respondents  show  that  different  language 
would  accurately  express  what  they  claim  to  have  been  intended. 

We  think  that  the  assessment  upon  the  relators  should  be  reduced 
in  accordance  with  these  views.  The  amounts  are  a  matter  of 
calculation  and  will  be  stated  in  the  order. 

Fifty  dollars  costs  and  disbursements  to  relators. 

Landon,  J. : 

The  relators  have  been  assessed  for  too  much.  It  is  no  answer 
to  their  complaint  that  others  have  been  assessed  too  little,  unless  it 
appear  that  the  public  interests  would,  by  correcting  this  wrong, 
suffer  greater  wrong.  It  does  not  so  appear  in  this  case.  The 
relators'  assessment  can  be  reduced  to  its  proper  amount,  and 
should  be. 

Assessments  modified  and  reduced  as  follows  (see  p.  5,  Mr.  Kerr's 
brief),  with  fifty  dollars  costs  and  printing  disbursements. 

Bocke8,  J.  (dissenting) : 

The  law  here  brought  under  examination  (Laws  of  1882,  chap.  353) 
provides  for  an  assessment  of  the  expenses  incurred  by  the  board  of 
railroad  commissioners,  to  be  imposed  and  collected  pursuant  to  a 
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provision  contained  in  section  13  of  that  act,  which  is  as  follows: 
"  Such  expenses  shall  be  borne  by  the  several  corporations  owning 
or  operating  railroads,  according  to  their  means,  to  be  apportioned 
by  the  comptroller  and  State  assessors,  who,  on  or  before  the  first 
day  of  July  in  each  year,  shall  assess  upon  each  of  said  corporations 
its  just  proportion  of  said  expenses,  one-half  in  proportion  to  its 
net  income  for  the  year  next  preceding  that  in  which  the  assessment 
is  made,  and  one-half  in  proportion  to  the  length  of  main  track 
or  tracks  on  road,  and  such  assessment  shall  be  collected  in  the 
manner  provided  by  law  for  the  collection  of  taxes  upon 
corporations." 

The  certiorari  in  this  case  is  brought  to  review  the  action  of  the 
comptroller  and  State  assessors  in  making  an  assessment  upon 
the  railroad  companies  under  this  provision ;  and  the  error  charged 
is  thi6 :  That  the  defendants  did  not  follow  the  law,  in  that  they 
omitted  to  assess  the  one-half  of  the  expense  upon  the  entire  main 
track  of  the  roads,  but  made  the  assessment  according  to  the  length 
of  the  line  of  road-bed,  there  being  in  some  instances  several  lines 
of  main  track  laid  and  used  thereon. 

We  are  of  the  opinion  that  the  question  in  dispute  is  not 
properly  before  us  in  this  proceeding,  and  that  the  certiorari  should 
be  quashed,  and  for  two  reasons :  First.  This  law  imposes  no  judicial 
duty  upon  the  officers  named  as  regards  the  subject  in  controversy. 
The  action  required  of  them  is  but  ministerial.  They  are  given  no 
discretion  on  the  subject,  nor  is  there  any  fact  to  be  judicially 
determined  by  them  as  a  basis  for  their  action,  as  regards  the  alleged 
error  here  complained  of.  The  law  itself  declares  precisely  what 
shall  be  their  action,  and  gives  the  entire  basis  for  their  action. 
The  error  here  complained  of,  if  well  grounded,  may,  perhaps,  be 
reached  and  corrected  by  mandamus ;  but  as  to  this  we  give  no 
opinion.  It  is  sufficient  here  that  the  relators  are  not  entitled,  in 
this  proceeding,  to  the  relief  demanded,  even  if  correct  in  their 
allegations  of  error. 

The  certiorari  should  be  quashed,  with  fifty  dollars  costs  and 
disbursements  against  the  relators. 

Assessments  modified  and  reduced  according  to  opinion.  Order 
to  be  settled  by  Learned,  P.  J. 
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MARY  J.   DARROW,  Respondent,  v.  FAMILY   FUND 
SOCIETY,   Appellant.* 

Provision  avoiding  an  insurance  policy  in  case  the  assured  shaU  die  in  the  violation  of, 
or  the  attempt  to  violate,  any  criminal  law  —  the  assured  does  not  violate  such  a 
provision  by  committing  suicide — Penal  Code,  sees.  178,  178. 

This  action  is  brought  by  the  plaintiff  upon  a  policy  of  insurance  or  bond  issued 
by  the  defendant,  a  corporation  organized  under  chapter  175  of  1883,  by  which 
it  agreed  to  pay  to  the  plaintiff,  the  wife  of  one  James  H.  Parrow,  "  within 
sixty  days  after  the  receipt  of  satisfactory  evidence  to  the  society  of  the  death 
of  the  within  named  member,  during  the  continuance  of  this  bond  in  full  force, 
*  «  •  five  thousand  dollars  from  the  death  fund  of  this  society  at  the  time 
of  said  death,  as  hereinbefore  mentioned  and' provided."  It  further  provided 
as  follows:  "  This  bond  shall  be  void  if  the  member  named  herein  shall  die  in 
consequence  of  a  duel  or  by  the  hands  of  justice,  or  in  violation  of,  or  attempt 
to  violate,  any  criminal  law  of  the  United  States,  or  of  any  State  or  country  in 
which  the  member  herein  named  may  be."  Upon  the  trial  the  judge  excluded 
evidence  offered  by  the  defendant  to  show  that  Darrow  committed  suicide, 
upon  the  ground  that  that  would  not  be  a  defense  to  the  action. 
Hdd,  that  he  did  not  err  in  so  doing.  (Learned,  P.  J.,  dissenting.) 
Neither  suicide,  nor  the  successful  attempt  to  commit  it,  is  made  a  crime  by  the 
Penal  Code  of  this  State.    (Per  Landon,  J.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
Saratoga  Circuit  upon  a  verdict  directed  by  the  court,  and  from  an 
order  denying  a  motion  for  a  new  trial  made  upon  the  minutes  of 
the  justice  before  whom  the  action  was  tried. 

This  action  was  brought  upon  a  policy  of  insurance  or  certificate 
of  membership  issued  by  the  defendant,  a  corporation  organized 
under  chapter  175  of  the  Laws  of  1883,  upon  the  life  of  James  H. 
Darrow  for  the  sum  of  $5,000. 

The  policy,  or  as  it  is  styled  by  its  own  terms  the  bond,  bears  date 
January  14,  1885,  is  issued  under  the  corporate  seal  and  the  signa- 
tures of  the  vice-president  and  secretary  of  the  defendant,  and, 
among  other  things,  binds  the  defendant  to  pay  to  the  plaintiff  (then 
the  wife,  now  the  widow,  of  the  insured),  "  within  sixty  days  after 
the  receipt  of  satisfactory  evidence  to  the  society  of  the  death  of  the 
within  named  member,  during  the  continuance  of  this  bond  in  full 
force,  *  *  *  five  thousand  dollars  from  the  death  fund  of  this 
society,  at  the  time  of  said  death,  as  hereinbefore  mentioned  and 

*  See  post,  p.  352. 
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provided."  The  defendant  is  what  is  known  as  an  assessment  insur- 
ance society,  and  the  scheme  of  raising  the  funds  to  pay  the  death 
claims  is  set  out  in  the  bond  and  is  as  follows :  "  Whenever  the  deatli 
fund  is  insufficient  to  meet  the  existing  claims  by  death,  a  call  shall  be 
made  upon  this  entire  class  of  membership  in  force,  *  *  *  but 
not  more  than  one  call  shall  be  made  to  meet  one  death  claim. 
Eighty  per  cent  of  the  net  amount  received  from  such  call  shall  be 
deposited  in  a  bank  and  be  used  for  the  payment  of  death  claims 
only,  and  the  remaining  twenty  per  cent  shall  be  set  apart  as  a 
reserve  fund  and  deposited  in  a  trust  company  to  be  accumulated  to 
meet  any  contingency  that  may  arise  by  reason  of  extra  mortality, 
if  any."  The  bond  further  provides  as  follows :  "  This  bond  shall 
be  void  if  the  member  named  herein  shall  die  in  consequence  of  a 
duel  or  by  the  hands  of  justice,  or  in  violation  of,  or  attempt  to 
violate,  any  criminal  law  of  the  United  States,  or  of  any  State  or 
country  in  which  the  member  herein  named  may  be." 

The  answer  tendered  but  two  issues  that  are  material  to  this 
appeal :  First.  That  the  bond  was  made  payable  only  out  of  tbo 
death  fund,  and  payment  was  conditioned  on  the  sum  being  realized 
from  an  assessment,  and  that  there  was  not  any  money  in  the  death 
fund  applicable  to  the  payment  of  the  bond.  Second.  That  the 
bond  was  void  if  the  deceased  should  die  in  violation  of,  or  attempt 
to  violate,  any  criminal  law  of  the  United  States,  or  of  any  State  or 
country  in  which  he  might  be,  and  that  he  died  in  the  State  of  Now 
York  from  the  effects  of  poison  taken  and  administered  by  himself 
with  intent  to  take  his  own  life  in  violation  of  the  criminal  law  of 
the  State.  For  the  purpose  of  showing  suicide  of  the  deceased  the 
defendant  offered  certain  evidence,  to  which  the  plaintiff  objected 
on  the  ground  that  suicide  was  not  one  of  the  causes  specified  in  the 
policy  which  would  avoid  it,  and  was  no  defense  to  the  action.  Tho 
court  sustained  the  objection. 

George.  Wilcox,  for  the  appellant. 

Edgar  T.  Bracket^  for  the  respondent. 

Landon,  J. : 

The  question  is  whether  the  insured  died  "in  violation  of,  or 
attempt  to  violate,  any  criminal  law  of  the  United  States,  or  of  an y 
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State  or  country  in  which  the  member  may  be."  I  think  that  suicide, 
or  the  successful  attempt  to  commit  it,  is  not  made  a  crime  by  our 
Penal  Code.  "  A  crime  is  an  act  or  omissiorf  forbidden  by  law  and 
punishable  upon  conviction  by,"  etc.  (Sec.  3.)  "Although  suicide  is 
deemed  a  grave  public  wrong,  yet,  from  the  impossibility  of  reaching 
the  successful  perpetrator,  no  forfeiture  is  imposed."  (Sec.  173.) 
Attempting  suicide  is  made  a  crime.  (Sec.  178.)  It  is  thus  defined : 
"A  person  who,  with  intent  to  take  his  own  life,  commits  upon 
himself  any  act  dangerous  to  human  life,  or  which,  if  committed 
upon  or  towards  another  person  and  followed  by  death  as  a  conse- 
quence, would  render  the  perpetrator  chargeable  with  homicide,  is 
guilty  of  attempting  suicide."  (Sec.  174.)  It  seems  to  follow 
that  the  attempt  to  commit  suicide,  if  successful,  is  suicide  and  no 
crime,  but  only  "a  grave  public  wrong,"  but  if  unsuccessful,  is 
a  crime.  Section  685  —  which  provides  that  "  a  person  may  be  con- 
victed of  an  attempt  to  commit  a  crime,  although  it  appeal's  on  the 
trial  that  the  crime  was  consummated,  unless  the  court  in  its  disc  re-, 
tion  discharges  the  jury  and  directs  the  defendant  to  be  tried  for 
the  crime  itself  "  —  can,  from  the  nature  of  the  case,  have  no  appli- 
cation to  an  attempt  to  commit  suicide.  The  attempt  is  the  crime 
itself.  To  bring  it  within  the  section  there  should  be  an  attempt 
to  attempt  to  commit  suicide.  If  there  is  an  attempt  to  commit 
suicide,  the  success  of  the  attempt  does  not  consummate  the  crime, 
but  avoids  it.  How  could  the  jury  be  discharged  and  the  defendant 
be  tried  for  the  crime  itself?  What  crime?  The  section  must  be 
limited  to  the  cases  to  which  it  can  apply. 

The  objection  that  this  action,  being  at  law,  could  not  be  main- 
tained because  there  was  not  sufficient  proof  of  money  in  the  death 
fund  of  the  defendant,  is  satisfactorily  answered  in  the  opinion  of 
the  presiding  justice. 

I  advise  an  affirmance  of  the  judgment  and  order. 

Bocke8,  J. : 

The  condition  in  the  u  Vond  "  counted  on  is  as  follows :  "  This 
bond  shall  be  void  if  the  member  named  herein  shall  die  *  *  * 
in  violation  of  or  attempt  to  violate  any  criminal  law,"  etc. ;  that  is, 
shall  die  in  violating  or  in  attempting  to  violate  any  criminal  law. 
Admit,  as  it  must  be  admitted  under  the  exceptions  to  the  exclusion 
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of  evidence,  that  Darrow  committed  suicide:  was  this  condition 
broken  ?  It  would  not  be  broken  by  the  act  of  suicide ;  for  suicide, 
although  "  a  grave  public  wrong,"  is  not  within  the  reach  of  crim- 
inal law.  (Penal  Code,  §  173.)  But  did  he  not,  under  the  above 
admission,  attempt  suicide,  which  is  itself  a  crime?  (Penal  Code, 
§§  174,  178.)  Certainly  he  did ;  yet  he  did  not  die  in  the  commis- 
sion of  the  attempt  as  an  independent  act.  The  attempt  as  an 
independent  act  is  the  crime  declared  by  law ;  that  is  an  unsuccess- 
ful act,  having  suicide  for  its  consummated  purpose.  It  is  the 
unsuccessful  act  which  is  made  punishable  as  a  crime  (sec.  178),  not 
the  successful  act,  which  is  beyond  the  reach  of  punishment  under 
municipal  law.  An  attempt  implies  a  want  of  successful  purpose. 
Of  this  Darrow  did  not  die.  He  died  of  a  successful  purpose.  He, 
therefore,  did  not  die  of  the  attempt,  which,  as  a  separate  and  inde- 
pendent act,  is  by  law  declared  to  be  a  felony,  and  made  punishable 
as  such.  The  offense  contemplated  by  the  Criminal  Code  (the 
attempt)  is  an  offense  for  which  the  offender  may  be  punished  by 
imprisonment  in  the  State  prison.  Such  was  not  Darrow's  offense. 
The  mere  reading  of  section  685  of  the  Penal  Code  shows  the 
inapplicability  of  that  section  to  this  case.  That  provides  for  an 
act  which  the  perpetrator  survives.  It  must  follow,  therefore,  that 
he  did  not  die  "  in  violation "  of  that  provision  of  the  Criminal 
Code  (and  there  is  no  other  applicable  to  the  case),  which  makes  an 
attempt  to  commit  suicide  an  offense  for  which  punishment  is  pro- 
vided. As  above  suggested,  this  provision  of  law  had  in  contem- 
plation a  punishable  offense,  to  wit :  an  attempt,  without  success,  to 
commit  suicide ;  and,  as  is  also  above  suggested,  of  this  he  could 
not  die.  If  the  above  conclusion  be  sound,  proof  that  Darrow 
committed  suicide  would  not  show  that  he  died  "  in  violation  of  or 
attempt  to  violate  any  criminal  law,"  beeause  of  which,  according 
to  its  provisions,  the  "  bond  "  in  suit  would  be  void. 

It  may  be  added  that  there  was  proof  of  money  belonging  to  the 
death  fund,  applicable  to  the  "  bond  "  in  suit,  to  the  extent  of  the 
recovery. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 

Learned,  P.  J.  (dissenting) 

This  is  an  action  on  a  policy  of  insurance  or  certificate  of  mem- 
bership or  bond,  issued  by  defendant  to  James  H.  Darrow.     The 
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defeadant  is  incorporated  under  chapter  175,  Laws  of  1883,  and 
does  the  business  of  life  insurance  on  the  co-operative  or  assess- 
ment plan.  By  the  policy  of  insurance  (or  bond,  as  defendant  calls 
it)  the  defendant,  within  sixty  days  after  evidence  of  the  death  of 
Darrow,  was  to  pay  the  plaintiff  $5,000  "from  the  death  fund 
of  the  society  at  the  time  of  said  death,  as  hereinbefore  mentioned 
and  provided."  It  was  further  provided  therein  that  whenever  the 
death  fund  is  insufficient,  a  call  should  be  made  on  members. 
Eighty  per  cent  of  the  amount  received  should  be  used  for  payment 
of  death  claims,  and  twenty  per  cent  should  be  set  apart  as  a 
reserve  fund,  to  meet  any  contingency  by  reason  of  extra  mortality. 
No  special  sum  is  mentioned  which  is  to  be  called  for  in  case  of 
deficiency  in  the  death  fund.  It  must  be  understood  that  so  much 
diall  be  called  for  that  eighty  per  cent  shall  be  sufficient  to  pay  the 
!  death  claim.  It  is  further  provided  in  the  bond  that  it  shall  be 
I  void  if  the  member  named  therein  "  shall  die  *  *  *  in  viola- 
tion of,  or  attempt  to  violate  any  criminal  law  *  *  *  of  any 
State  or  country  in  which  the  member  herein  may  be." 

Two  defenses  are  setup:  First.  That  there  was  not  sufficient 
money  in  the  death  fund.  Second.  That  Darrow  committed  suicide. 
The  judge  excluded  evidence  on  the  latter  point  on  the  ground  that  it 
was  no  defense,  and  ordered  a  verdict  for  plaintiff,  and  the  defend- 
ant appealed.  -  In  considering  the  second  defense  we  remark  that 
tie  case  of  Fitch  v.  The  American  Popular  Life  Insurance  Com- 
pony  (59  N.  Y.,  557)  is  not  to  the  point.  There  was  nothing  in 
that  policy  in  that  case  which  made  suicide  a  defense.  Patrick  v. 
Excdsior  Life  Insurance  Company  (67  Barb.,  202)  does  not  apply. 
That  held  that  "  the  known  violation  of  any  law  "  was  a  phrase 
which  did  not  include  suicide.  It  is  not  necessary  to  consider  that 
suicide  was  a  felony  at  common  law,  punishable  by  forfeiture  of 
goods  (4  Bl.  Com.,  189),  because  section  2  of  the  Penal  Code 
declares  what  shall  be  crimes  after  that  Code  takes  effect.  Section 
174  declares  that  any  person  who,  with  intent  to  take  his  own  life, 
commits  upon  himself  any  act  dangerous  to  human  life,  or  which, 
if  committed  upon  or  towards  another  person  and  followed  by 
death  as  a  consequence,  would  render  the  perpetrator  chargeable 
with  homicide,  is  guilty  of  attempting  suicide.  Section  178  pro- 
vides for  punishment.  Section  684  provides  that  a  person  may  be 
Hun— Vol.  XLII       32 
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convicted  of  an  attempt  to  commit  a  crime,  although  it  appears  on 
the  trial  that  the  crime  was  consummated,  unless  the  court  in  its 
discretion  discharges  the  jury  and  directs  the  defendant  to  be  tried 
for  the  crime  itself.  Hence  it  follows,  under  the  Penal  Code,  that 
the  attempt  to  commit  a  crime  is  not  so  merged  in  success  that  the 
defendant  may  not  still  be  punished  therefor.  It  is  true  that  when 
an  attempt  to  commit  suicide  has  been  successful  the  guilty  person 
cannot  be  punished  because  he  is  dead.  That  is  the  case  with 
every  criminal.  He  cannot  be  punished  for  his  crime  if  he  dies 
before  trial. 

Evidence  was  offered  at  the  trial  which,  if  admitted,  might  have 
shown  that  the  deceased  violated  the  above  cited  section  174  of  the 
Penal  Code.  If,  with  intent  to  take  his  own  life,  ho  took  poison, 
then  he  was  guilty  of  the  crime  specially  declared  by  that  section. 
There  is  a  general  provision  in  section  686  as  to  unsuccessful 
attempts  to  commit  crimes,  regulating  the  punishment  by  reference 
to  this  punishment  imposed  on  the  crime  itself. 

But  section  174  is  an  independent  enactment,  declaring  certain 
acts  to  be  crimes,  and  section  178  declares  the  punishment,  with  do 
reference  to  the  crime  6aid  to  be  attempted.  If,  then,  the  deceased 
had  done  the  act,  of  which  evidence  was  offered,  and  he  had  lived 
for  several  months  afterwards,  be  might,  during  his  life,  have  been 
indicted  and  convicted  under  that  section  174. 

It  must  be  noticed  that  the  provision  of  the  policy  specifies  death 
in  violation  of  a  criminal  law,  and  also  death  in  an  attempt  to 
violate  such  law.  Either  of  these  makes  void  the  policy.  Nor  is 
it  therein  expressly  required  that  the  attempt  to  violate  be  itself  a 
crime.  Now  the  evidence  excluded  tended  to  show  a  violation  of 
a  criminal  law,  and  not  merely  an  attempt  to  violate.  Attempting 
suicide  is  itself  a  crimey  and  not  accurately  an  attempt  to  commit 
a  crime.  (Sec.  34.)  And  the  reason  why  the  law  was  thus  drawn 
was  probably  from  the  doubt  whether  suicide  was  a  crime. 

The  question  then  arises,  did  the  deceased  die  in  violation  of  a 
criminal  law?  Of  course  the  language  used  in  the  policy  cannot 
have  a  literal  meaning.  It  cannot  mean  to  express  a  case  where 
the  insured  was  forbidden  to  die  by  some  criminal  law,  and  where 
his  death  was  therefore  in  violation  of  the  law.  It  must  indicate  a 
case  where  the  death  occurs  in  consequence  of  or  in  the  course  of 
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the  violation  of  a  criminal  law.  As,  for  instance,  if  the  insured 
were  committing  a  burglary,  and  were  killed  in  the  act,  and  in  con- 
sequence thereof.  The  object  aimed  at  in  this  provision  of  the 
policy  is  that  the  company  shall  not  be  liable  when  the  death  of 
the  insured  is  his  own  criminal  fault.  Thus  the  other  circum- 
stances which  make  the  policy  void  are  death  in  a  duel  or  by  the 
hands  of  jnstice.  By  analogy  with  these  we  may  see  that  to  die  in 
violation  of  a  criminal  law  means  to  die  by  reason  of,  or  in  conse- 
quence of,  or  in  course  of,  a  violation  of  a  criminal  law. 

Now  the  evidence  excluded  tended  to  show  that,  the  deceased  did 
commit  the  crime  of  attempting  suicide,  and  that  in  consequence  of 
such  attempt  he  died.  It  is  argued  by  plaintiff  that  one  cannot  die 
in  the  attempting  suicide.  But  may  not  one  die  in  the  commission 
of  a  burglary  ?  Does  not  one  die  in  violation  of  law  when  he  dies 
in  direct  consequences  of  such  violation  ?  What  other  reasonable 
meaning  can  this  provision  have  ? 

It  is  argued  for  the  plaintiff  that  the  evidence  shows  that  the 
deceased  .not  only  committed  the  crime  of  attempting  suicide,  but 
that  he  succeeded.  And  the  plaintiff  argues  that  suicide  is  not  a 
crime  under  the  definition  in  section  3,  Penal  Code,  and  the  state- 
ment in  section  173.  But  the  answer  is  that  the  Penal  Code,  as 
already  shown,  makes  certain  acts  to  constitute  a  certain  crime, 
viz.,  that  of  attempting  suicide.  And  the  person  who  commits 
those  acts  is,  at  the  very  time  of  committing,  guilty  of  that  crime, 
although  it  may  be  that  the  consequence  of  his  crime  will  be  such 
that  he  cannot  be  punished.  The  man  who  attempts  to  commit  a 
murder  is  none  the  less  guilty  if  he  himself  be  killed  in  the  attempt, 
and  if  he,  therefore,  cannot  be  punished.  If  this  deceased  had 
thrown  a  dynamite  bomb  into  a  crowd,  with  intent  to  kill  some 
person,  and  the  explosion  had  killed  no  one  but  himself,  would  he 
not  have  died  in  the  attempt  to  violate  a  criminal  law? 

The  plaintiff  argues  that  if  the  deceased  succeeded  in  committing 
suicide  he  passed  beyond  any  crime  and  did  that  which,  by  the  Penal 
Code,  is  no  crime.  But  (assuming  the  evidence  to  prove  what  is 
claimed)  he  did  the  acts  set  forth  in  section  174,  that  is,  with  intent 
to  take  his  own  life,  he  committed  on  himself  an  act  dangerous  to 
human  life.  Therefore  he  committed  the  crime  by  that  section 
defined.    If  he  died  a  month  or  an  hour  afterwards,  had  he  any  the 
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less  committed  a  crime  ?  I  am  of  the  opinion  that  evidence  tending 
to  prove  that  the  deceased  committed  the  crime  of  attempting  sui- 
cide, and  that  he  died  in  consequence  thereof,  should  have  been 
admitted.  There  was  a  general  exclusion  of  such  evidence  and, 
therefore,  I  do  not  specify  any.  On  the  other  point,  viz.,  that 
there  was  not  sufficient  money  in  the  death  fund,  these  facts  must 
be  noticed.  Darrow  died  December  11,  1885.  A  call  was  made 
March  4,  1886,  reciting  Waas'  death,  which  showed  a  balance  on 
hand  of  $1,807.58.  This  call  produced  for  the  death  fund  $11,282.48. 
Waas'  claim  was  $5,000.  By  a  subsequent  call  of  May  1,  1886, 
reciting  the  death  of  one  Arnold,  February  18, 1886,  it  appears  that 
part  of  the  residue  had  been  applied  to  a  Dewey  claim,  and  on  this 
claim.  The  society  does  not  make  a  call  on  every  death,  but  only 
when  the  death  fund  is  insufficient.  The  call  made  upon  Waas9 
death  after  paying  his  claim  would  place  in  the  death  fund  over 
$8,000.  If  there  was  money  in  the  death  fund  from  which  plain- 
tiffs claim  could  be  payable  (and  it  became  payable  about  March  14, 
1886),  then  there  would  be  no  defense  on  that  ground,  though  there 
had  beeu  a  diversion  to  other  objects.  There  was,  we  think,  evi- 
dence enough,  in  the  absence  of  any  contradictory  evidence,  to 
establish  the  plaintiffs  case  on  this  point. 

For  the  reasons  above  given  I  think  there  should  be  a  reversal  of 
the  judgment  and  a  new  trial,  costs  to  abide  the  event. 

Judgment  affirmed,  with  costs. 


SUSAN   M.    FREEMAN,   Respondent,  v.  THE   NATIONAL 
BENEFIT  SOCIETY  OF  NEW  YORK,  Appellant. 

Mutual  benefit  association  —  suicide  is  not  a  violation,  or  an  attempt  to  violate,  a 
criminal  law  —  duty  of  a  corporation  to  make  an  assessment  to  pay  death  claims  — 
wJien  a  report  made  to  the  insurance  department  is  admissible  in  evidence  against 
the  association  —  the  person  receiving  the  amount  need  not  have  an  insurable  interest 
in  the  life  of  the  member. 

The  decision  made  by  this  court  in  the  case  of  Darrow  v.  Family  Fund  Boaexy 
{supra,  p.  245),  holding  that  the  suicide  of  a  member  of  a  corporation  organized 
under  chapter  175  of  1883,  did  not  come  within  the  meaning  of  the  provision 
contained  in  the  certificate,  that  it  should  be  void  if  the  assured  should  die 
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"  in  the  violation  of,  or  attempt  to  violate,  any  criminal  law,"  reaffirmed  and 
followed 

By  a  certificate  of  insurance  issued  by  the  defendant  there  was  to  be  paid  to  the 
plaintiff,  "if  living,  *  *  *  in  ninety  days  after  due  proof  of  the  death  of 
said  member,  a  sum  equal  to  the  amount  received  from  a  death  assessment,  but 
not  to  exceed  three  thousand  dollars;"  and  the  fourth  condition  thereof  pro- 
vided that  "  the  death  claim  under  this  contract  shall  be  payable  in  ninety 
days,  after  satisfactory  proof  of  the  death  of  the  said  member  shall  have  been 
furnished,"  as  therein  provided.  The  defendant  objected  to  the  right  of  the 
plaintiff  to  maintain  the  action  to  recover  this  amount  upon  the  ground  that 
the  promise  to  pay  was  contingent,  the  beneficiary  being  restricted  to  a  fund 
to  be  procured  by  an  assessment,  and  that  no  proof  of  the  existence  of  such 
fund  was  given. 

Held,  that  these  objections  were  properly  overruled  for  the  following  reasons: 

FinL  That  the  requirement  that  payment  was  to  be  made  in  ninety  days  implied 
that  there  was  an  obligation  on  the  part  of  the  company  to  proceed  and  make 
Jthe  necessary  assessment  to  raise  the  fund 

Second.  That  as  the  defendant  had  the  power  to  make  the  assessment,  it  could 
not  resist  the  payment  ol  the  plaintiff's  claim  by  omitting  to  make  it. 

Tkkd.  That  the  furnishing  of  satisfactory  proof  of  the  death  of  the  member  to 
the  society,  according  to  the  provisions  of  the  certificate  issued  to  him,  should 
be  held  to  be  a  demand  for  payment,  and  impliedly  a  demand  upon  the  com- 
pany to  procure  the  necessary  funds  by  an  assessment,  if  that  were  necessary. 

Proof  that  an  assessment  upon  the  members  liable  to  contribute  to  the  death  fund, 
would  have  produced  a  fund  sufficient  to  pay  the  plaintiff's  claim,  was  given 
by  the  production  of  the  report  of  the  society  made  to  the  State  Insurance 
Department  a  few  days  before  the  member's  death. 

flsW,  that  an  objection  by  the  defendant  to  its  reception,  on  the  ground  that  it 
was  not  the  best  evidence  of  these  facts,  and  that  the  books  of.  the  company 
should  be  produced,  was  properly  overruled,  as  the  report  made,  as  required 
by  law,  was  of  equal  dignity  and  certainty  with  the  records  of  the  society. 

It  was  also  objected  that  the  plaintiff  could  not  recover,  because  it  was  not  shown 
that  she  had  any  insurable  interest  in  the  life  of  Darrow. 

HM,  that  it  was  not  necessary  that  she  should  have  any  such  interest. 

Mauey  v.  Mutual  Relief  Society  (102  N.  Y.,  528;  affirming  84  Hun,  254)  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
Saratoga  Circuit,  upon  the  verdict  of  a  jury. 

Louis  P.  Levy,  for  the  appellant. 

Edgar  T.  Brackets  for  the  respondent 

Bocke8,  J. : 

The  decision  in  the  case  of  Mary  Jane  Darrow  v.  Family  Fund 
Society,  argued  at  the  last  term  of  this  court,  and  now  just  handed 


Digitized  by 


Google 


254        FREEMAN  v.  NATIONAL  BENEFIT  SOCIETY. 
Third  Department,  November  Term,  1886. 

down,  *  disposes  of  the  leading  question  here  presented,  favorably  to 
the  plaintiff. 

According  to  that  decision  the  trial  judge  correctly  rejected  all 
proof  touching  the  subject  of  Barrow's  alleged  suicide,  and  rightly 
held  that  suicide  by  Darrow,  if  proved,  would  not  avoid  the  certifi- 
cate of  membership  issued  by  the  defendant  to  him,  under  the 
provision  declaring  that  the  contract  should  be  void  if  the  assured 
should  die  u  in  the  violation  of,  or  attempt  to  violate  any  criminal 
law,"  etc.  For  the  grounds  of  this  conclusion  we  refer  to  the 
opinion  written  in  that  case. 

By  the  certificate,  payment  was  to  be  made  to  the  plaintiff,  if 
living,  in  ninety  days  after  due  proof  of  the  death  of  Darrow,  of 
"  a  sum  equal  to  the  amount  received  from  a  death  assessment,  but 
not  to  exceed  three  thousand  dollars,"  and  by  the  fourth  conditio^ 
upon  which  the  certificate  was  issued  and  accepted,  it  was  provide** 
that  "  the  death  claim  under  this  contract  shall  be  payable  in 
ninety  days  after  satisfactory  proof  of  the  death  of  the  member 
shall  have  been  furnished  in  the  manner  then  declared."  Evidence 
was  given  to  the  effect  that  such  proof  was  duly  furnished,  and 
that  the  action  was  not  commenced  until  the  expiration  of  ninety 
days  therefrom. 

It  is  urged  that  the  provision  to  pay  was  contingent,  not  absolute, 
as  payment  was  to  be  made  out  of  a  special  fund,  the  death  fund, 
to  be  procured  from  an  assessment  of  the  members  of  the  society, 
and  that  the  beneficiary  was  restricted  to  the  fund  thus  specified ; 
and,  further,  that  there  was  no  proof  of  the  existence  of  such  fund. 
It  may  well  be  that  the  beneficiary  would  be  thus  restricted,  in 
case  of  due  effort  by  the  society  to  assess  its  members  liable  to 
assessment  therefor.  An  omission  to  make  an  assessment  which, 
if  made,  would  produce  a  fund  equal  or  greater  than  the  claim, 
would  create  an  obligation  against  the  society,  the  same  as  if  it  had 
the  fund  on  hand  from  which  to  make  payment.  It  could  not  lie 
by  and  omit  to  put  in  operation  the  means  possessed  by  it  to  obtain 
the  fund  and  omit  payment  because  of  its  own  neglect  of  duty. 
This  would  be  to  take  advantage  of  its  own  wrong,  and  it  would 
operate  as  a  fraud  on  the  beneficiary  under  the  certificate,  since 
the  obligation  to  raise  the  fund  by  assessment,  when  shown  to  be 

*  Bee  case  preceding  this,  page  246.    [Rep. 
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adequate  for  that  purpose,  would  take  the  place  of  the  fund  in 
determining  the  question  of  liability. 

So,  too,  the  furnishing  of  satisfactory  proof  of  the  death  of  the 
member  to  the  society,  according  to  the  provisions  of  the  certificate 
issued  to  him,  should  be  held  to  be  a  demand  for  payment,  and 
impliedly  would  also  be  a  demand  upon  the  company  to  procure  the 
necessary  fund  by  assessment  if  need  be.  It  should  be  further 
observed  that  according  to  the  fourth  condition  upon  which  the 
certificate  was  issued  and  accepted,  payment  was  to  be  made  abso- 
lutely-in  ninety  days  after  satisfactory  proof  of  the  death  of  the 
member  was  duly  furnished  to  the  society.  So,  too,  the  provision 
in  the  body  of  the  certificate,  that  payment  should  be  made  of  a 
sum  equal  to  the  amount  received  from  a  death  assessment,  not  to 
exceed  the  sum  specified,  in  ninety  days  after  due  proof  of  the  death 
of  the  member  was  given,  implies  an  obligation  upon  the  company 
to  proceed  and  make  the  necessary  assessment  to  raise  the  fund 
within  the  time  during  which  it  was  provided  that  the  claim 
should  remain  in  abeyance.  For  all  these  reasons,  the  objection 
to  a  recovery,  on  the  ground  that  there  was  no  proof  of  the  exist- 
ence of  a  death  fund  from  which  payment  could  be  made,  must  be 
held  of  no  avail. 

Proof  was  given  showing  prima  facie  that  an  assessment  upon 
the  members  liable  to  contribute  to  the  death  fund  would 
have  been  adequate  to  the  case  of  the  beneficiary  in  this  case. 
This  proof  was  the  report  of  the  society  made  to  the  State 
insurance  department  but  a  few  days  after  Darrow's  death. 
This  evidence  was  objected  to  as  not  the  highest  or  best  evidence 
of  the  facts  stated  therein ;  that  the  books  of  the  society  should 
have  been  produced.  The  report  so  made  was,  however,  of  equal 
dignity  and  certainty  with  the  records  of  the  society.  It  was  made 
up  by  the  society  from  its  records  —  indeed,  was  itself  a  record 
required  by  law  to  be  made  by  the  society  and  filed  in  the  insurance 
department  as  a  record.  It  was,  therefore,  competent  evidence  of 
the  facts  therein  stated  and  certified,  and  the  evidence  of  Mr. 
Brackell  went  merely  to  calculations  in  elucidation  of  those  facts, 
in  connection  with  the  table  of  the  defendant's  assessment  rates, 
which  evidence  and  table,  it  seems,  were  received  as  proof  without 
objection.    The  report  to  the  insurance  department,  with  the  other 
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proof  above  referred  to,  made  a  prima  facie  case  against  the 
defendant  on  the  point  of  its  ability,  with  due  diligence,  to  raise  a 
death  fund  sufficient  to  answer  the  claim  in  suit ;  and  no  proof 
whatever  was  given  or  offered  to  gainsay  such  prima  facie  case. 

If  it  might  have  been  the  case,  as  is  suggested  by  the  defendant's 
counsel,  that  all  persons  who  were  members  of  the  society  Decem- 
ber 31,  1885,  when  the  report  to  the  insurance  department  was 
made,  were  not  also  members  when  Darrow  died,  but  twenty  days 
previously ;  and  that  the  members  named  in  the  report  may  not 
have  been  solvent  and  able  to  pay  an  assessment  if  one  had  been 
made ;  or,  that  each  and  every  assessment  would  have  been  paid  if 
made  —  these  were  matters  to  be  shown  by  the  defendant  against 
what  was  fairly  inferable  from  the  case  as  made  by  the  plaintiff  on 
the  evidence  submitted.  The  report  was  made  during  the  time 
within  which  there  should  have  been  an  assessment  to  meet  and 
answer  the  plaintiffs  claim.  It  was,  therefore,  to  be  inferred,  in 
the  absence  of  all  proof  to  the  contrary,  that  it  contained  the  facts 
constituting  a  proper  and  adequate  basis  therefor. 

It  is  further  urged  that  the  plaintiff,  the  person  to  whom  pay- 
ment was  to  be  made,  had  no  insurable  interest  in  the  life  of 
Darrow.  This  fact  was  wholly  unimportant  to  the  defendant's 
liability,  inasmuch  as  one  may  take  out  a  policy  of  insurance  upon 
his  own  life  and  make  it  payable  to  another  having  no  interest 
whatever  in  the  life  of  the  insured.  This  doctrine  of  the  law  has 
been  settled  in  numerous  cases.  (Olmsted  v.  Keye8>  85  N.  T.,  593, 
on  page  600 ;  Massey  v.  Mut  Eel.  Soc,  34  Hun,  254,  and  cases 
there  cited  on  page  256 ;  affirmed  in  Court  of  Appeals,  102  N.  Y.,. 
523.)  It  may  be  added  that  no  point  is  made  by  the  defendant's 
counsel  as  respects  due  notice  to  the  defendant  of  Darrow's  death. 

The  judgment  should  be  affirmed,  with  costs. 

Learned,  P.  J.,  and  Landon,  J.,  concurred. 

Landon,  J. : 

The  insured  was  the  same  person  who  was  insured  in  the  case  of 
Darrow  v.  Family- Fund  Society,  and  the  language  of  the  policy 
respecting  the  death  of  the  insured  in  the  violation  of,  or  attempt 
to  violate  any  criminal  law,  is  identical  with  the  language  in  the 
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policy  in  that  case.  Our  decision  in  that  case,  that  snicide  did  not 
come  within  the  terms  of  the  language  employed,  is  decisive  of  the 
same  question  here. 

The  certificate  of  insurance  in  this  case  contains  a  contract  on 
the  part  of  the  society  to  pay  to  the  plaintiff,  in  ninety  days  after 
due  proof  of  the  death  of  the  member,  "  a  sum  equal  to  the  amount 
received  from  a  death  assessment,  but  not  to  exceed  three  thousand 
dollars." 

No  assessment  was  levied  by  the  society  to  meet  the  claim  of 
the  plaintiff,  but  it  was  proved  that  if  such  assessment  had  been 
levied  and  collected  it  would  have  exceeded  $3,000.  The  defend- 
ant objects  that  an  action  at  law  will  not  in  such  case  lie  to  recover 
the  $3,000,  but  only  an  action  in  equity  to  compel  the  society  to 
levy  and  collect  the  amount  and  then  pay  it  to  the  plaintiff. 

But  the  contract  was  to  pay  a  certain  sum,  not  to  cause  it  to  be 
levied  and  collected  ;  it  was  not  an  agreement  to  pay  from  a  special 
fand  to  be  provided,  but  to  pay  absolutely,  and  the  reference  to 
the  "amount  received  from  a  death  assessment,"  is  one  of  the 
methods  of  measuring  the  amount  to  be  paid.  Whether  that 
assessment  shall  be  levied  in  each  case  of  death  is  a  matter  for  the 
society  to  determine.  Here  it  is  shown  that  the  amount  payable  is 
lees  than  an  assessment  fully  collected  would  realize.  Whether 
there  is  in  the  death  fund  an  accumulation  of  like  margins  from 
previous  assessments  is  best  known  to  the  defendant.  The  printed 
rales  of  the  defendant  provide  that  "  no  assessment  is  to  be  made 
in  either  class  while  there  remains  unclaimed  in  the  death  fund  of 
the  class  a  sum  sufficient  to  pay  the  maximum  amount  of  benefit." 
That  no  assessment  was  made  with  reference  to  this  case  is  some 
evidence  that  none  was  necessary. 

The  objection  that  the  plaintiff  was  not  shown  to  have  an  insur- 
able interest  in  the  life  of  the  insured  was  met  by  the  recital  in  the 
application  that  she  was  a  creditor.  This  was  the  only  evidence 
upon  the  point,  and,  therefore,  was  not  contradicted.  But  the 
plaintiff  did  not  procure  the  insurance ;  the  insured  did  that,  and 
named  the  plaintiff  as  beneficiary.  There  was  nothing  in  the  char- 
'  ter  or  statute  under  which  the  society  was  organized  forbidding  the 
insured  to  make  the  policy  payable  to  whomever  he  should  appoint, 
and  there  is  no  evidence  tending  to  imueach  the  good  faith  of  the 
Hun— Vol.  XLH        33 
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transaction  on  the  part  of  the  insured.  The  defendant,  therefore, 
must  pay  as  it  has  agreed.  (Olmsted  v.  Keyes,  85  N.  Y.,  593 ; 
Bickerton  v.  Jaques,  28  Hon,  122 ;  Massey  v.  Mutual  Belief  6oc.y 
102  N.  Y.,  523.) 

The  act  of  the  legislature  under  which  the  defendant  was  organ- 
ized was  examined  in  the  case  last  cited,  and  nothing  found  in  it 
requiring  the  insured  to  restrict  his  beneficiary  to  a  person  having 
an  insurable  interest  in  his  life. 

The  judgment  should  be  affirmed,  with  costs. 

Learned,  P.  J.,  and  Bookes,  J.,  concurred. 

Learned,  P.  J. : 

Since  the  important  question  in  the  case  has  been  decided  in 
plaintiffs  favor  in  the  case  of  Darrow  v.  Family  Fund  Society, 
contrary  to  my  own  views,  I  concur  in  this  opinion* 

Judgment  affirmed,  with  costs. 


JOHAN   JOST   BECKER   and  Others,  Respondents,  v. 
WALTER  S.  OHTJRCH,  Appellant. 

Summary  proceedings  to  recover  possession  o*  land — when  the  validity  of  a  lease 
\nay  be  attacked  in  such  proceedings,  by  the  defendant,  for  fraud— when  an 
equitable  action  to  cancel  the  lease  will  Ue. 

This  action  was  brought  by  the  plaintiff  to  have  a  paper  executed  by  the  parties 
to  this  action,  which  purported  to  change  the  relation  existing  between  thorn 
from  a  tenancy  from  year  to  year  to  a  tenancy  at  will,  set  aside  on  the  ground 
that  it  was  procured  by  fraud,  and  to  restrain  the  defendant  from  further  pro- 
ceeding, in  certain  summary  proceedings  instituted  by  him,  to  remove  the 
plaintiff  from  the  possession  of  the  demised  premises.  Upon  the  trial  it 
appeared  that  on  or  before  July  5, 1883,  the  plaintiff  Becker  was  a  tenant  of 
the  defendant  Church;  that  on  that  day  the  plaintiff  was  induced  by  fraud 
to  execute  a  paper  purporting  to  change  such  tenancy  to  a  tenancy  at  will; 
that  in  May,  1883,  Church,  after  serving  a  notice  to  quit,  pursuant  to  the 
statute  to  terminate  a  tenancy  at  will,  instituted  summary  proceedings  to  die- 
possess  Becker,  whereupon  the  latter  brought  this  action  and  recovered 
therein  a  judgment,  from  which  this  appeal  was  taken. 
Held,  that  the  Judgment  should  be  affirmed.  (Landon,  J.,  dissenting.) 
It  seems,  that  the  question  as  to  whether  or  not  the  alleged  lease  was  procured  by 
fraud  could  have  been  tried  in  the  summary  proceedings.  (Per  Bockes  and 
Landon,  J  J. ;  Learned,  P.  J.,  contra.) 
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Appbal  from  a  judgment,  entered  in  Albany  county,  upon  the 
report  ot  a  referee  granting  an  injunction  restraining  the  defendant 
from  proceeding,  in  summary  proceedings  instituted  by  him,  to 
remove  the  plaintiffs  from  certain  premises  in  the  town  of  Berne, 
by  reason  of  the  alleged  expiration  of  the  term  of  their  tenancy, 
and  canceling  and  setting  aside  an  alleged  lease  on  the  ground 
that  it  was  procured  by  fraud. 

S.  W.  JSosendaU,  for  the  appellant. 

IF.  <&  0.  TT.  Youmans,  for  the  respondent. 

Lrabsed,  P.  J. : 

I  assume  for  the  present  that  on  and  before  July  5, 1882,  Becker 
was  tenant  from  year  to  year  of  Ohnrch ;  that  on  that  day  a  paper 
was  executed  between  the  parties  which  purported  to  change  such 
tenancy  to  a  tenancy  at  will ;  that  such  paper  was,  as  the  referee 
finds,  obtained  from  Becker  by  fraud.  Thereupon,  in  May,  1883, 
Church  served  a  notice  to  quit  upon  Becker,  pursuant  to  the  statute 
to  terminate  a  tenancy  at  will,  and  proceeded  to  take  summary 
proceedings  thereunder  to  dispossess  Becker. 

Now  upon  those  proceedings,  that  paper  would  have  been  proof 
against  Becker  that  he  was  such  tenant  at  will.  Gould  he  in  those 
proceedings  have  shown  that  that  paper  was  obtained  by  fraud  ?  Is 
lie,  therefore,  forbidden  to  maintain  this  action,  which  is  brought 
both  tn  set  aside  and  cancel  that  paper,  and  also  to  restrain  the 
summary  proceedings?  Now  I  suppose  that  an  action  in  equity 
will  be  maintained  for  the  purpose  of  setting  aside  and  canceling 
an  instrument  affecting  title  to  land  and  obtained  by  fraud.  (Pom- 
croy's  Eq.,  §§  110, 399;  Story's  Eq ,  §§  694,  700 ;  Potter's  Willard's 
Eq,m.  p.,  304.) 

As  part  of  the  remedy,  actions  or  proceedings  on  the  fraudulent 
instrument  will  be  enjoined.  But  could  the  county  judge  try  the 
question  of  fraud  in  the  obtaining  of  the  instrument?  He  has  juris- 
diction to  pass  on  the  legal  title  only,  and  not  on  an  equitable  title. 
[Terrettv.  Cozoenhoven,  11  Hun,  320;  People  ex  rel.  Ainslee  v. 
HowUtt,  13  id.,  138.)  This  latter  case  was  affirmed  (76  N.  Y.,  576), 
aud  the  decision  there,  made  by  only  four  out  of  seven  judges,  goes 
to  the  point  that  the  defendant,  by  alleging  facts,  showing  that  the 
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so-called  lease  was  void  for  usury,  set  up  a  defense  that  denied  the 
conventional  relation  of  landlord  and  tenant,  and  that  such  an  issue 
should  have  been  tried  by  a  jury. 

Now,  if  we  look  at  the  Code  (sec.  2244)  it  will  be  seen  that  the 
person  against  whom  summary  proceedings  are  taken  may  put  in 
an  answer  denying  generally  the  allegations,  op  specifically,  any 
material  allegation.  He  is,  therefore,  limited  to  denials.  And 
there  is  no  provision  for  affirmative  allegations.  Suppose,  then, 
that  the  petitioner  alleged  a  tenancy  at  will,  and  the  respondent 
denied  it.  On  the  trial  of  that  issue  could  the  respondent  have 
been  permitted  to  show  that  the  alleged  lease  was  obtained  by 
fraud,  and  was,  therefore,  voidable,  not  void,  as  in  a  case  of  usury  I 
I  find  no  case  where  it  has  been  held  that  any  question,  such  as  here 
arises,  can  be  tried  in  summary  proceedings. 

It  seems  to  me  then  that  if  the  alleged  instrument  was  obtained 
by  fraud,  as  it  affected  Becker's  title  to  land,  he  might  maintain  an 
equitable  action  for  its  cancellation,  and  as  a  part  of  the  relief 
therein,  might  restrain  proceeding  upon  it.  Nor  do  I  think  that 
fraud  in  obtaining  an  alleged  lease  is  an  issue  to  be  tried  in  summary 
proceedings. 

As  my  brother  Bookes  concurs  with  me  in  the  former  of  these 
two  propositions,  the  judgment  is  affirmed,  with  costs. 

Bockes,  J. : 

I  concur  with  my  brother  Landon  in  his  opinion  as  to  all  subjects 
discussed  by  him  thereinafter  considered. 

The  summary  proceeding  here  enjoined  had  its  basis  on  the 
writing  between  the  parties  of  July  5,  1882.  The  defense  inter- 
posed in  such  proceeding  by  the  present  plaintiffs,  Becker  &  Engle 
(their  defendants)  was,  that  such  written  agreement  was  void  for 
fraud  in  its  procurement. 

Before  the  final  order,  in  favor  of  the  present  defendant,  the 
plaintiff  in  said  proceeding,  was  signed  by  the  officer  before  whom 
it  was  conducted,  this  action  was  brought  for  a  double  purpose, 
first,  to  have  the  written  agreement  adjudged  fraudulent  and  void  ; 
and,  second,  to  enjoin  the  further  proceeding  to  remove  the  present 
plaintiff  as  tenant  in  default  thereunder. 

The  referee,  before  whom  this  action  was  tried,  found  for  the 
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plaintiffs,  that  the  paper  was  void  for  fraud,  directed  its  cancella- 
tion ;  also,  that  the  defendant  be  enjoined  from  further  action  i 
the  proceeding  having  for  its  basis  such  void  instrument. 

Kow,  I  accept  the  conclusion  reached  by  the  referee  and  approved 
by  my  brother  Landon  in  his  opinion,  that  the  written  instrument 
was  void  for  fraud ;  and  I  further  concur  in  the  conclusion  reached 
by  the  learned  judge  that  the  invalidity  of  that  instrument,  because 
of  fraud  in  its  procurement,  was  proper  matter  of  investigation  in 
the  summary  proceeding.  I  am  of  the  opinion  that  this  point  is 
determined  in  the  People  v.  Hewlett  (76  N.  Y.,  574).  It  is  there 
said,  in  approval  of  the  doctrine  laid  down  in  Roach  v.  Cosine 
(9  Wend.,  228),  that  the  cases  tend  in  the  direction  of  permitting 
evidence  going  behind  the  formal  character  of  the  instruments  in 
order  to  ascertain  the  real  nature  of  the  transaction,  and  a  remark 
is  added,  which,  here  as  there,  has  especial  signification :  "  It  is  to 
be  observed,  however,  that  in  proving  the  letting  the  real  facts 
were  developed,"  etc.  Thus,  in  this  case,  the  proving  of  the 
instrument  opened  up  and  let  in  the  proof  which  showed  it  void  for 
fraud.  It  may  be  well  to  quote  further  from  the  case  cited,  as 
the  reasoning  is  here  applicable :  "  It  is  urged  that  the  tenant  can 
only  prove  what  is  admissible  under  a  simple  denial  of  the  facts, 
and  that  usury  can  never  be  shown  unless  pleaded.  We  think 
that  this  construction  is  too  narrow.  Usury  renders  the  lease  void. 
It  is  not  a  lease,  and  there  can  be  no  tenancy  by  virtue  of  a 
nullity,  and  a  denial  of  the  lease,  and  the  tenancy  entitles  the  party 
to  prove  the  facts  which  render  it  void.  He  may  show  that  it  was 
obtained  by  duress  under  such  denial."  (P.  580.)  These  remarks 
have  direct  application,  as  I  think,  to  the  subject  under  considera- 
tion. I  am,  therefore,  of  the  opinion  that  proof  to  the  effect  that 
the  instrument,  relied  on  as  a  basis  for  the  summary  proceeding 
against  the  plaintiffs  was  void  for  fraud  in  its  procurement,  was 
competent  matter  of  defense  in  that  proceeding.  But  I  am  further 
of  the  opinion  that,  although  there  admissible,  hence  subject  to 
review  on  appeal,  it  does  not  follow  that  this  action  will  not  lie  in 
its  present  form  and  for  the  purposes  for  which  it  was  instituted. 
The  ground  of  action  is  the  alleged  fraud  in  the  procurement  of 
the  writing,  and  the  relief  sought  is  its  cancellation  because  of 
such   fraud.     This  end   could  not  be  attained  in  the  summary 
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proceeding.  The  ground  of  action  is,  too,  undoubtedly  of  equity 
cognizance. 

The  court  had  jurisdiction  in  the  case.  Now,  having  jurisdic- 
tion as  to  the  gravamen  of  the  action  and  the  relief  sought  to  be 
obtained,  all  collateral  matters  growing  out  of  it,  within  the  scope 
of  the  equitable  powers  of  the  court,  were  matters  to  be  redressed 
if  justice  so  demanded.  If  need  be,  the  Court  of  Equity  will 
extend  the  remedy  in  the  particular  case  so  as  to  make  relief  com- 
plete. So,  if  an  instrument  be  adjudged  void,  it  may  and  should 
enjoin  all  future  action  based  upon  it. 

Holding  to  this  view  of  the  case,  I  think  the  judgment  should 
be  affirmed,  with  costs. 

Landon,  J.  (dissenting)  : 

This  is  an  appeal  from  a  judgment  entered  upon  the  report  of  a 
referee,  granting  an  injunction  restraining  the  defendant  from  pro- 
ceeding further  in  certain  summary  proceedings  instituted  by  him  to 
remove  the  defendants  from  certain  premises  in  the  town  of  Berne, 
by  reason  of  the  expiration  of  the  term  of  tenancy.  Four  acres  of 
the  premises  are  the  same  which  we  have  considered  in  the  case  of 
Church  v.  Schoonmalcer,  and  were  held  by  plaintiff  subject  to  the 
rents  reserved  in  the  Post  lease  of  1795.  The  other  portion  con- 
sists of  one  acre  adjoining  the  Post  parcel.  This  acre  had  originally 
belonged  to  Stephen  Yan  Rensselaer ;  had  been  leased  by  him  to 
one  Kast,  and  in  1842  was  by  deed  conveyed  by  Kast  to  Yan  Rens- 
selaer. At  that  date  Paul  Settle  was  occupying  the  Post  four  acres 
as  tenant  of  Yan  Rensselaer,  and  it  seems  he  went  into  .possession 
of  the  East  parcel  as  tenant,  but  without  any  written  lease.  The 
Post  parcel  was  upon  one  side  of  a  creek,  and  the  Kast  parcel  on 
the  other  side  directly  opposite.  The  Pose  parcel  had  been  known 
and  used  as  a  mill  lot,  and  when  Paul  Settle  went  into  the  occupa- 
tion of  the  East  parcel  he  built  a  new  mill  upon  the  East  parcel, 
and  the  old  mill  went  to  decay  or  was  torn  down.  Thereafter  both 
parcels  were  used  in  part  as  a  mill  lot. 

>  The  term  of  sixteen  years  mentioned  in  the  Post  lease  of  1795 
expired  in  1811,  but  thereafter,  without  any  written  renewal  of  the 
lease,  the  Post  parcel  was  occupied  under  the  same  terms,  as  to  rent, 
until  some  time  before  1842,  when  the  rent  was  raised  to  sixty 
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dollars.  After  Paul  Settle  went  into  possession  of  both  parcels  he 
paid  rent  at  the  rate  of  sixty  dollars  per  year  without  any  specifica- 
tion of  the  amount  charged  upon  either  parcel.  In  1851,  Paul 
Settle  conveyed  his  interest  in  both  parcels  to  Edward  Settle,  who 
continued  to  occupy  and  pay  the  same  rent.  He  paid  rent  in  full 
»'on  said  lands,"  as  the  referee  finds,  up  to  January  1,  1860.  The 
referee  finds  that  it  does  not  affirmatively  appear  from  whom  Settle 
derived  title  to  the  Kast  parcel,  or  by  what  tenure  he  held  it. 

It  is  apparent,  however,  from  the  facts  found  by  the  referee,  that 
both  Paul  and  Edward  Settle  held  the  East  parcel  under  Yan 
Rensselaer  and  as  his  tenant,  and,  further,  that  the  rent  of  both  the 
Kast  and  Post  parcels  was  sixty  dollars  per  year.  On  the  27th  of 
March,  1860,  Edward  Settle  conveyed  both  parcels  to  the  plaintiff 
by  quit-claim  deed,  both  parcels  being  separately  described,  the  Post 
parcel  being  subject  to  the  rente  in  the  Post  lease,  but  no  mention 
of  tenancy  being  made  with  respect  to  the  Ka6t  parcel 

The  referee  finds  that  on  the  5th  day  of  July,  1882,  the  plaintiff 
did  not  know  the  amount  of  rents  reserved  in  the  Post  lease,  and  did 
not  know  that  any  rents  were  reserved  upon  the  Kast  parcel.  The 
rent,  on  the  5th  day  of  July,  1882,  had  remained  unpaid  from 
January  1, 1860.  Church  became  the  grantee  of  the  Yan  Kensselaer 
title  February  21,  1882.  In  May  following  Church  agreed  to  take, 
and  the  plaintiff  agreed  to  give,  $1,200  "for  all  arrears  of 
rent."  The  plaintiff  paid  Church  $1,008.75  upon  this  agreement 
July  5,  1882. 

Upon  these  facts  no  question  of  adverse  title  or  of  champerty 
can  arise.  Becker,  by  paying  $1,008.75,  upon  "all  arears  of  rent," 
attorned  to  Church  and  admitted  that  he  had  held  under  the  Yan 
Bensselaers  and  now  held  under  him.  The  plaintiffs  quit-claim 
deed  was  not  inconsistent  with  the  tenancy,  and  when  rent  was 
demanded  of  him  he  agreed  to  pay  it  and  did. 

The  referee  does  not  find  that  the  $1,008.75  was  paid  under  a 
mistaken  impression  that  it  referred  only  to  the  Post  parcel.  The 
plaintiff  testifies  that  when  the  $1,200  was  agreed  upon  #u  there 
was  something  said,  concerning  that  should  be  all  the  claim  against 
the  whole  place."  The  plaintiff  also  told  Church  "  that  he  would 
pay  his  rent  thereafter,  there  would  be  no  move  trouble."  Since 
he  was  to  pay  rent  thereafter,  it  probably  did  not  occur  to  him 
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that  it  made  any  difference  whether  he  paid  the  sixty  dollars  per 
year  upon  both  parcels  or  upon  one  of  them. 

We  ought  not,  in  support  of  the  judgment,  to  presume  that  the 
referee  found  a  fact  which  the  evidence  will  not  justify.  The 
referee  has  rejected,  as  fraudulently  procured,  the  paper  executed 
by  the  plaintiff  at  the  time  he  paid  the  $1,008.75.  This  paper 
purported  to  change  the  tenancy  from  year  to  year  to  a  tenancy  at 
will.  We  see  no  reason  to  differ  from  the  referee  in  his  finding  of 
fact  in  this  respect. 

The  effect  of  it  is  to  leave  the  tenancy  from  year  to  year  existing 
in  the  same  manner  as  if  no  paper  had  been  executed.  But  such 
tenancy  was  not  terminated  by  the  service  of  the  notice  in  May, 
1883,  requiring  the  plaintiff  to  quit  the  premises  one  month  there- 
after. Hence  the  summary  proceedings  could  not  be  sustained. 
We  have  discussed  the  case  on  the  merits,  because  the  case  of 
Becker  v.  Church,  herewith  argued,  requires  it. 

But  this  was  an  objection  which  could  have  been  taken  in  the 
proceedings  themselves.  The  invalidity  of  the  paper  purporting 
to  change  the  nature  of  the  tenancy  could  have  there  been  litigated. 
{The  People  v.  Ilowlett,  76  N.  T.,  574.) 

The  court  will  not,  by  injunction,  restrain  summary  proceedings 
unless  the  tenant  has  some  equity  or  defense  of  which  the  county 
judge  has  no  jurisdiction.  (Knox  v.  McDonald,  25  Hun,  263; 
Jessurun  v.  Mackit,  24  id.,  624 ;  S.  C,  86  N.  Y.,  622 ;  BroadvxU  v. 
Holcombe,  4  Civ.  Pro.  Rep.,  159.)  Here,  all  the  facts  insisted  upon 
by  plaintiff  would  have  been  competent  as  evidence  in  support  of 
the  issue  before  the  county  judge,  and  if  error  had  been  committed, 
the  remedy  was  by  appeal. 

The  judgment  should  be  reversed,  new  trial  granted,  reference 
discharged,  costs  to  abide  event. 

Judgment  affirmed,  with  costs. 
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STEWART  MAXWELL,  Respondent,  v.  HORACE  INMAN, 

Appellant. 

Evident*— the  execution  of  a  chattel  mortgage  ie  not  proved  by  the  production  of  a 
copy  thereof  and  of  a  certificate  of  acknowledgment  attached  tfiereto,  certified  by 
the  town  clerk. 

Upon  the  trial  of  this  action  of  trover  the  plaintiff,  who  claimed  title  to  the 
property  under  a  chattel  mortgage  given  by  a  former  owner,  put  in  evidence  a 
paper,  certified  by  the  town  clerk  to  be  a  copy  of  a  paper  on  file  in  his  office. 
The  paper,  the  certified  copy  of  which  was  received  in  evidence,  purported  to 
be  a  copy  of  the  chattel  mortgage,  and  of  a  certificate  of  acknowledgment  as 
to  its  due  execution.  An  objection  of  the  defendant  that  the  certificate  of  the 
town  clerk  did  not  prove  the  existence  and  execution  of  the  original  mortgage 
was  overruled  by  the  court 

Hdd,  that  it  erred  in  so  ruling. 

BuseU  v.  Pearce  (28  N.  Y.,  252);  Sunderlin  v.  Wyman  (10  Hun.  403);  Fdlowe  v. 
Van  Hyring  (28  How.,  280)  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  in- 
Montgomery  county  upon  the  verdict  of  a  jury,  and  from  an  order 
denying  a  motion  for  a  new  trial  made  upon  the  minutes  of  the  justice 
before  whom  the  action  was  tried. 

Stover  dk  Niabet,  for  the  appellant. 

Et  J.  Maxwell,  for  the  respondent. 

Bookis8,  J. : 

This  is  an  appeal  by  the  defendant  from  a  judgment  rendered 
against  him  herein  on  the  verdict  of  a  jury  for  $158tW  and  costs, 
and  also  from  an  order  denying  a  motion  to  set  aside  the  verdict, 
and  for  a  new  trial  made  on  the  judge's  minutes. 

The  action  was  trover,  for  property  consisting  of  pulleys,  shaft- 
ing and  machinery,  taken  and  converted  "by  the  defendant.  The 
plaintiff,  by  his  proof,  made  title  to  the  property  for  which  the 
recovery  was  had,  under  a  chattel  mortgage,  of  which  he  was 
assignee,  to  the  extent  of  his  recovery,  made  by  the  Phoenix  Mills, 
a  manufacturing  corporation,  to  Samuel  Blaisdell,  Jr.,  &  Co.,  dated 
December  30, 1884.  The  taking  of  the  property  by  the  defendant 
Hun— Vol.  XLII        84 
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was  not  controverted.  The  defense  attempted  to  be  made  was  this: 
That  the  defendant  owned  the  property  by  a  prior  title,  and  he  gave 
evidence  of  such  title,  to  wit,  a  bill  of  sale  and  mortgage;  the  court 
sustained  his  defense  in  so  far  as  the  bill  of  sale  and  mortgage 
covered  the  property  in  question.  Thus  it  became  a  question  of 
fact  whether  the  instruments  under  which  the  defendant  made 
claim  covered  the  property  for  which  the  recovery  was  had,  and 
oral  proof  was  given  pro  and  con  bearing  on  that  question.  The 
jury  found  for  the  plaintiff  for  some  of  the  property,  valued, 
according  to  the  verdict,  at  $158^-.  This  statement  of  thu 
case  would  require  an  affirmance  of  the  judgment,  and  this 
soems  to  be  a  correct  statement  of  it,  as  respects  the  merits  of  the 
controversy. 

It  was  objected  that  the  transfer  by  Samuel  Blaisdell,  Jr.,  &  Co. 
to  the  plaintiff  was  not  well  proved,  because  executed  by  one  of  the 
firm  only.  The  instrument  purported  to  be  a  sale  and  transfer  by 
the  firm.  It  was  so  stated  in  the  body  of  the  instrument.  But 
for  anything  appearing  to  the  contrary,  the  sale  and  transfer  by  one 
of  the  firm  of  firm  property,  not  being  real  property,  was  good  and 
effectual  to  carry  title  to  the  vendee.  It  was  also  objected  that  the 
mortgage,  under  which  the  plaintiff  claimed,  was  not  well  proved. 
The  paper  put  in  evidence  was  certified  in  due  form  of  law  by  the 
town  clerk,  in  whose  office  it  was  filed.  It  purported  to  be  a  copy 
of  the  mortgage,  and  was  with  a  certificate  of  acknowledgment  of 
its  due  execution,  filed  in  the  town  clerk's  office  as  a  copy.  It  was 
a  paper  authorized  by  law  to  be  there  filed  as  a  record.  The  cer- 
tificate of  the  town  clerk,  however,  went  only  to  the  filing  of  the 
paper.  (Code  Civil  Pro.,  §  934.)  It  did  not  prove  the  existence 
and  execution  of  the  original.  (Sunderlin  v.  Wyman,  10  Han, 
493 ;  Fellows  v.  Van  Hyring,  23  How.,  280 ;  BisseU  v.  Pearcc, 
28  N.  Y.,  252.)  The  admission  here  in  evidence  of  the  mortgage, 
against  objection  and  exception,  without  such  proof,  was  error, 
because  of  which  there  must  be  a  new  trial. 

There  were  other  matters  of  exception  besides  those  above  con- 
sidered —  some  as  to  rulings  on  questions  of  evidence,  and  some 
pertaining  to  the  charge  of  the  learned  judge;  none,  however, 
presenting  ground  of  error  requiring  comment.  But  for  the  error 
above  noted  the  judgment  must  be  reversed. 
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The  judgment  and  order  appealed  from  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

Learned,  P.  J. : 

To  maintain  his  case,  the  plaintiff  offered  in  evidence  a  paper 
certified  by  the  town  clerk  to  be  a  copy  of  an  original  on  file.  The 
originals  (of  which  a  copy  was  thus  certified)  was  an  alleged  chattel 
mortgage  and  an  alleged  acknowledgement  thereof.  The  defend- 
ants objected  that  this  was  not  evidence  of  the  execution  of  the 
instrument. 

Section  934  of  the  Code  of  Civil  Procedure  is  to  the  same  effect 
as  1  Revised  Statutes  (  [I  Edm.  ed.,  323],  m.  p.  350,  §  16).  There 
is  no  change.  And  this  provision  of  the  Revised  Statutes  was  in 
force  when  BisseU  v.  Pearce  (28  N.  Y.,  252)  was  decided.  It, 
therefore,  did  not  modify  or  give  greater  effect  to  the  provisions  of 
chapter  279,  Laws  1833,  section  4.    (See  R.  S.  [7th  ed],  p.  2250,  §  4.) 

Now,  it  was  held  in  that  case,  and  again  in  Sunderlinv.  Wyman 
(17  Sup.  Ct.  [10  Hun],  493),  and  in  FeUows  v.  Van  Hyring  (23 
How.,  231),  that  a  copy  of  a  chattel  mortgage,  certified  by  the  town 
clerk,  was  no  proof  of  the  execution  of  the  mortgage.  And  this 
is  necessarily  so,  because  no  proof  of  such  execution  need  be  on  the 
instrument  in  order  to  require  the  town  clerk  to  file  it.  Thus  the 
case  is  different  from  that  of  conveyances  of  land.  Nor  is  there 
anything  in  the  statutes  authorizing  the  filing  of  the  acknowledge- 
ment of  a  chattel  mortgage  or  the  certifying  a  copy  of  such 
Acknowledgement.  It  is  otherwise  as  to  deeds.  (1  R.  S.,  m.  p.  760, 
§  26 ;  3  R.  S.  [7th  ed.],  2220.)  The  town  clerk  has  only  to  file  any 
paper  which  appears  to  be  a  copy  of  a  mortgage.  If  his  certificate 
of  a  copy  thereof  is  evidence,  then  the  copy  filed  has  more  effect 
than  the  mortgage  itself.  Of  course  the  " original"  of  which  the 
town  clerk  certifies  a  copy,  is  the  paper  in  his  office ;  and  this  itself 
may  be  a  pretended  copy. 

Section  934  of  the  Code  of  Civil  Procedure  is  a  general  provision 
as  to  all  papers,  just  as  the  corresponding  provision  was.  (1  R  S., 
m.  p.  350,  §  16.)  But  the  statute  of  1833  specially  provided  as  to 
the  effect  of  certified  copies  of  chattel  mortgages  or  of  copies  of 
chattel  mortgages.  That  statute  has  been  construed,  and  construed 
correctly,  and  should  be  followed. 
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For  this  error,  judgment  reversed,  new  trial  granted,  costs  to 
abide  event. 

Landon,  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
event. 
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LAURA  E.  THAYER,  Appellant,  v.  STEPHEN  GILE, 

Respondent. 


62adi45  Pleading  —  what  allegations  establish  a  cause  of  action  for  conversion. 


42h       268! 

83  AD      3  A  complaint  alleging,  in  substance — that  on  the  17th  day  of  March,  1886,  the 

■*————■■     plaintiff,  as  tenant  in  common  with  the  defendant,  was  in  the  possession  of  a 

quantity  of  hay,  and  that  the  defendant,  claiming  to  be  the  absolute  owner 

thereof,  then  wholly  converted  the  same  to  his  own  use,  to  the  plaintiff's 

damage — states  facts  constituting  a  cause  of  action,  and  requires  that  a  demurrer 

interposed  thereto,  upon  the  ground  of  its  failure  to  state  facts  constituting  a 

cause  of  action,  be  overruled. 

Appeal  from  a  judgment  entered  in  Columbia  county,  sustaining 
a  demurrer  interposed  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  constituting  a  cause  of  action,  and  from  the  order 
upon  which  the  said  judgment  was  entered. 

The  complaint  states,  in  substance,  that  on  and  after  October  1 
1885,  the  plaintiff  was  a  tenant  in  common  with  the  defendant  in 
some  forty  or  fifty  tons  of  hay,  which  were  then  in  the  possession 
of  plaintiff  in  the  buildings  on  defendant's  farm ;  that  the  defend- 
ant subsequently  fed  up  and  used  up  some  portion  of  said  hay  ;  that 
on  or  about  March  17,  1886,  plaintiff  asked  for  a  division  and  for 
the  one-half  of  the  remaining  portion  of  said  hay,  and  "  defendant 
refused  to  make  such  division,  and  refused  the  possession  of  any 
portion  of  said  hay  to  plaintiff,  and  then  and  there  claimed  that  the 
plaintiff  had  no  interest  in  said  hay,  and  that  he,  defendant,  was  the 
entire  and  absolute  owner  of  said  hay,  and  otherwise  converted 
the  same  to  his  own  use  to  the  damage  of  plaintiff  in  the  sum  of 
three  hundred  dollars."  The  defendant  demurred  to  the  complaint 
Dn  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant. 
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W.  H.  SilvernaUy  for  the  appellant. 
Nathaniel  G.  Moak9  for  the  respondent. 

Las  don,  J. 

This  complaint  is  very  crudely  drawn.  It  is  redundant  in  state- 
ment of  immaterial  matters,  and  it  lacks  definiteness  and  certainty 
with  respect  to  material  matters.  Nevertheless,  it  states  in  sub- 
stance :  that  on  the  17th  of  March,  1886,  the  plaintiff,  as  tenant  in 
common  with  the  defendant,  was  in  possession  of  a  quantity  of  hay 
(what  was  remaining  of  forty  tons),  which  the  defendant  then 
wholly  converted  to  his  own  use,  to  plaintiffs  damage,  etc. 

How  large  a  quantity,  what  share  the  plaintiff  owned,  and  its 
value,  are  left  uncertain.  Still,  since  the  defendant  converted  it 
all,  he  converted  the  plaintiffs  share,  and  thus  injured  her  to  the 
extent  of  its  value.  There  is  an  immaterial  allegation  of  a  demand 
of  one  half,  but  that  is  not  an  allegation  that  the  plaintiff  owned 
one  half ;  also  of  a  division,  but  the  plaintiff  could  take  her  own 
(share  without  demand  of  the  defendant. 

The  material  allegation  is,  the  defendant's  conversion.  It  is  still 
good  pleading  to  state  facts  according  to  their  legal  effect,  unless 
the  pleader  so  narrates  the  facts  as  to  show  that  he  has  mistaken 
their  legal  effect,  which  is  not  quite  the  case  here.  Thus,  it  was  ' 
not  necessary  for  the  plaintiff  to  allege  the  details  from  which  her 
tenancy  in  common,  or  possession,  or  tho  conversion  by  the  defend- 
ant would  follow  as  their  legal  effect.  These  details  are  rather  in 
the  nature  of  the  evidence,  to  be  adduced  upon  the  trial  to  support 
these  three  allegations. 

A  complaint  must  contain  a  plain  and  concise  statement  of  the 
facts.  No  statement  can  be  plainer  or  more  concise  than  the  state- 
ment that  the  defendant  converted  the  plaintiff's  hay.  If  the 
plaintiff  gave  a  narrative  of  all  the  acts  performed  by  the  defend- 
ant in  order  to  accomplish  this  conversion,  it  might  be  far  from 
plain  whether  any  conversion  was  in  fact  accomplished.  The 
details  of  the  transaction  may  very  much  obscure  the  fact  of  con- 
version. 

Since  the  share  of  the  plaintiff  is  not  stated,  it  may  be,  that  in 
order  to  establish  conversion,  the  plaintiff  will  have  to  prove  the 
low,  sale  or  destruction  of  the  entire  hay.     (Ldbdett  v.  Slowell,  51 
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N.  T.,  70 ;  Osiorn  v.  Schenck,  83  id.,  201 ;  Dear  v.  Reed,  37  Hun, 
594.)  By  using  the  word  "  converted  "  the  plaintiff  has  concisely 
condensed  in  a  single  word  the  notice  to  the  defendant  that  what- 
ever it  may  be  necessary  to  prove  she  intends  to  prove  it. 

It  is  objected  that  the  allegation  of  conversion  is  a  conclusion  of 
law  and  not  of  fact.  Ordinarily,  the  narration  of  a  transaction, 
whether  by  stating  all  the  details  of  it  or  by  stating  these  details 
according  to  their  legal  effect,  is  the  narration  of  a  fact.  A  state* 
ment  of  a  conclusion  of  law  is  usually  a  statement  of  the  right  or 
liability  flowing  from  certain  facts. 

Thus,  A  lent  B  a  dollar  is  the  fact,  B  owes  A  a  dollar  is  the  law. 
A  converted  B's  hay  is  a  fact ;  B's  liability  to  A,  the  law.  But 
from  a  given  state  of  facts  the  law  will  pronounce  that  A  con- 
verted B's  hay.  Is  the  statement  of  the  conversion,  therefore, 
the  statement  of  a  conclusion  of  law !  It  is  rather  the  statement 
of  a  fact,  ascertained  by  the  rules  of  law.  From  the  facts  given, 
the  law  presumes  the  fact  required,  but  the  presumption  is  only  a 
rule  of  evidence,  and,  by  the  application  of  that  rule,  the  fact 
required  is  determined.  The  rule  of  evidence,  by  which  the  fact 
sought  is  found,  is  not  the  fact  itself.  The  rule  is  the  instrument 
or  help  through  which  the  fact  sought  is  discovered.  If  the  rule 
is  called  a  conclusion  of  law,  then,  by  means  of  the  conclusion  of 
law,  the  conclusion  of  fact  is  established. 

Judgment  reversed,  with  costs  of  appeal  and  of  court  below. 
The  defendant  may  have  usual  leave  to  answer. 

Learned,  P.  J.,  and  Bockes,  J.,  concurred. 
So  ordered. 


MAEY  MoKAY  and  Others,  Respondents,  v.  ALLEN  LASHER 
and  EDWARD  G.  C.  LASHER,  Appellants. 

BwdeTUX—  only  esperU  mn  expr cm  an  opinion  cu  to 

cluip.  8d  —  witness — impeachment  of  by  proof  of  contradictory  ttatement*. 

Upon  the  trial  of  this  action  the  plaintiff,  who  sought  to  prove  that  the  signature 
to  a  certain  deed  was  not  the  signature  of  one  James  Clark,  produced  a  note 
which  was  proved  to  have  been  signed  and  indorsed  by  Clark.    A  witness. 
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who  was  not  shown  to  be  an  expert,  was  directed  to  look  at  the  signature  and 
indorsement  of  the  note,  and  was  then  asked  and  allowed,  against  the  defend- 
ants'objection  and  exception,  to  answer  "no"  to  the  following  question: 
M  Assuming  those  to  be  the  genuine  signatures  of  .lames  Clark,  is  that  the 
signature  of  James  Clark  on  the  deed  I  show  you?" 

Hdd,  that  the  evidence  should  have  been  excluded. 

The  alleged  deed  of  James  Clark  had  been  proved,  on  June  13,  1885,  by  the  sub- 
scribing witness,  one  Lawrence,  before  a  notary  public,  and  was  given  in 
evidence  with  such  proof  by  the  defendants.  The  plaintiff  was  allowed, 
against  the  defendants'  objection  and  exception,  to  prove  statements  made  by 
Lawrence  that  he  did  not  have  anything  to  do  with  this  transaction  of  Clark's; 
that  be  did  not  know  Clark  at  the  time,  and  that  he  was  willing  to  assist  the 
plaintiff  if  she  would  pay  his  expenses. 

Held,  that  even  if  it  could  be  assumed  that  Lawrence  was  to  be  regarded  as  a 
witness  produced  by  the  defendants,  he  could  not  be  impeached,  by  proof  of 
these  statements,  until  he  had  first  been  asked  whether  he  had  ever  made  them. 

R  uenu,  that  this  assumption  could  not  be  made. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury  at  the  Ulster  Circuit. 

M.  Schoonmaker,  for  the  appellants. 

F.  L.  Wesibrook,  for  the  respondent. 

Learned,  P.  J. : 

One  of  the  questions  involved  was  whether  the  signature  to  a 
certain  deed  was  that  of  James  Clark.  As  charged  by  the  court, 
the  plaintiffs  were  entitled  to  recover,  if  the  jury  should  find  that 
the  signature  was  not  that  of  Clark. 

A  note  which  was  proved  to  have  been  signed  and  indorsed  by 
Clark  was  produced.  And  a  witness,  who  was  not  shown  to  be  an 
expert,  was  directed  to  look  at  the  signature  and  indorsement 
•of  the  note.  She  was  then  asked  by  plaintiff's  counsel :  "Assum- 
ing those  to  be  the  genuine  signatures  of  James  Clark,  is  that  the 
signature  of  James  Clark  on  the  deed  I  show  you?"  She 
answered  "  No." 

A  similar  question  was  put  by  plaintiff's  counsel  to  another  wit- 
ness, not  an  expert,  and  a  similar  answer  given. 

These  questions  were  duly  objected  to  by  the  defendant. 

Chapter  36  of  the  Laws  of  1880  was  intended  to  modify  the 
former  rule.  Previously  to  that  act  it  had  been  competent  for 
experts  to  compare  the  disputed  writing  with  genuine  specimens, 
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which  had  been  lawfully  given  in  evidence  on  the  trial  for  other 
purposes.  But  it  had  not  been  competent  to  introduce  genuine 
specimens  merely  for  the  purpose  of  comparison.  The  statute  per- 
mits the  introduction  of  genuine  specimens  merely  for  comparison, 
although  they  are  not  otherwise  evidence  in  the  case. 

But  the  statute  has  not  changed  the  law  as  to  the  persons  whose 
opinions  may  be  given.  Opinions  are  to  be  given  by  experts,  as 
well  on  the  question  of  handwriting  as  on  any  other  questions. 
Persons,  other  than  experts,  are  to  testify  to  facts,  not  opinions.  If 
one,  who  was  not  an  expert,  were  permitted  to  give  his  opinion  as 
to  genuineness  of  handwriting,  based  merely  on  the  comparison, 
at  the  trial,  of  the  disputed  writing  with  one  proved  to  be  genu- 
ine, he  would  be  usurping  the  duty  of  the  jury.  They,  by  that 
same  statute,  may  compare  these  writings.  The  evidence  given 
should  have  been  excluded.     (See  Peck  v.  Callaghan,  95  N.Y.,  73.) 

This  alleged  deed  of  James  Clark  had  been  proved  June  13, 
1885,  by  the  subscribing  witness,  Joseph  C.  Lawrence,  before  a 
notary  public ;  and  was  given  in  evidence  with  such  proof  by  the 
defendants. 

The  plaintiff  gave  in  evidence,  against  defendants'  objection, 
statements  made  by  Lawrence  to  a  witness,  that  he  did  not  havo 
anything  to  do  with  this  transaction  of  Clark;  that  he  did  not 
know  Clark  at  the  time.  And  again,  by  another  witness,  state- 
ments that  he  did  not  know  James  Clark  and  had  no  transaction 
with  him ;  that  he  was  willing  to  assist  Mrs.  McKay,  and  would 
come  up,  if  she  would  pay  his  expenses. 

The  object  of  this  testimony  was  to  throw  discredit  upon  the 
proof  of  the  deed  made  by  Lawrence  before  a  notary  public. 
Now,  the  most  favorable  view  for  the  plaintiff,  in  endeavoring  to 
sustain  the  admissibility  of  this  evidence,  is  to  claim  that  Lawrence 
was  practically  a  witness  for  the  defendants,  and  hence  that  his 
testimony,  viz.,  the  proof  before  the  notary,  might  be  attacked  in 
the  usual  manner,  by  showing  that  he  had,  at  other  times,  made 
contradictory  statements. 

Assuming  that  this  view  of  the  position  of  Lawrence  is  correct,  - 
then  we  have  the  difficulty  that,  to  impeach  a  witness  in  this  man- 
ner, he  must  first  be  asked  whether  he  had  made  the  alleged 
contradictory  statements.     This  is  a  most  necessary  and  important 
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rule.  A  deviation  from  it  is  unjust,  both  to  the  witness  and  to 
the  party  calling  him.  Of  course,  no  such  question  was  put  to 
Lawrence,  for  he  was  not  on  the  stand. 

Whether  the  assumption  that  Lawrence  was  practically  a  witness 
for  defendants,  and  hence  liable  to  impeachment  by  the  plaintiff,  is 
correct,  we  are  not  ready  to  say.  It  is  not  so  decided  in  Jackson  ex 
dem.  Oibbs  v.  Osbarn  (2  Wend.,  555),  cited  by  plaintiff's  counsel. 

The  statute  allowing  a  deed  to  be  acknowledged  or  proved  out 
of  court,  and  to  be  recorded,  and  allowing  the  record  to  be  evi- 
dence may,  of  course,  be  abused,  as  plaintiffs  counsel  suggests. 
But,  perhaps,  it  would  be  a  very  serious  evil  to  treat  every  witness 
who  had  thus  proved  a  deed  out  of  court,  as  if  he  was  a  witness 
produced  on  the  trial  by  the  party  offering  the  deed  in  evidence, 
and  as  subject  to  all  the  modes  of  impeachment  to  which  such  a 
witness  in  court  is  liable.  Deeds  long  since  recorded  might,  if 
such  a  course  were  permitted,  be  overthrown  by  testimony  which 
the  other  party  would  be  in  no  readiness  to  meet. 

Some  other  questions  were  presented  on  the  argument  which  we 
need  not  consider. 

The  judgment  should  be  reversed,  new  trial  granted,  costs  to 
abide  event. 

Bookks  and  Landon,  JJ.,  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  eel. 
•HIRAM  SINKLER,   Respondent,  v.  IRVING  C.  TERRY, 

StfPEMNTENDEjrr   OF   THE   ONONDAGA     CoUNTY    PENITENTIARY    AT 

SntAcusE,  New  York,  Appellant. 

Constitution — the  legislature  cannot  provide  for  the  election  of  a  justice  of  the  peace 
for  a  village  —  Constitution,  art.  6,  see.  18 — there  can  be  node  facto  officer  unlets 
there  be  an  actual  existing  office. 

The  charter  of  the  village  of  Canton,  provides  for  the  election  of  "  one  justice  of 

the  peace,"  by  ballot,  at  the  annual  meeting  held  in  aaid  village  for  the  election 

of  officers,  and  confers  upon  him  "  the  usual  powers  of  justices  of  the  peace  of 

towns  in  relation  to  crimes  and  misdemeanors,  and  to  oaths  and  acknowledg- 
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ment9,  and  also  in  civil  actions  in  which  all  the  parties  shall  be  residents  or 
inhabitants  of  said  Tillage." 

Held,  that  the  statute  was  unconstitutional,  as  it  violated  tbe  provisions  of 
section  18  of  article  6  of  the  Constitution. 

That  the  acts  of  a  person  claiming  to  hold  the  office  of  justice  of  the  peace  of 
said  village,  by  virtue  of  an  election  at  the  annual  meeting  held  for  the  election 
of  village  officers,  would  not  be  regarded  as  valid,  as  the  acts  of  a  de  facto  jus- 
tice, for  the  reason  that  there  was  no  such  office  as  justice  of  the  peace  for  the 
village  of  Canton,  and  that,  in  order  that  there  may  be  an  officer  defact*,  there 
must  actually  exist  the  office  into  which  he  can  intrude. 

It  seems,  that  if  the  designation  of  the  officer  had  been  police  justice  instead  of 
justice  the  act  might  have  been  sustained,  under  the  provisions  of  section  19 
of  article  6  of  the  Constitution,  providing  that  "  inferior  local  courts  of  civil 
and  criminal  jurisdiction  may  be  established  by  the  legislature,"  upon  the 
implied  construction  that  his  civil  and  criminal  jurisdiction  was  limited  to 
the  village,  and  thus  local  and  within  the  express  power  conferred  by  this 
section  of  the  Constitution.    (Per  Landon,  J.) 

Appeal  by  the  people  of  the  State  of  New  York  from  an  order 
made  by  JuPtice  Tappan  July  12, 1886,  and  entered  in  St.  Lawrence 
county,  discharging  the  relator  from  imprisonment. 

Henry  E.  Seaver,  who  claims  to  be  a  justice  of  the  peace,  con- 
victed the  relator,  Hiram  Sinkler,  of  the  crime  of  assault  in  the 
third  degree,  and  sentenced  him  to  the  Onondaga  County  Peniten- 
tiary for  the  term  of  four  months.  After  the  relator  had  been 
confined  in  the  penitentiary  for  the  period  of  three  months,  his 
mother,  in  his  behalf,  procured  a  writ  of  habeas  corpus,  requiring 
the  superintendent  of  the  penitentiary  to  produce  the  relator  before 
Justice  Tappan,  on  the  10th  of  July,  1886,  that  the  cause  of  hit* 
detention  might  be  inquired  into. 

It  appeared  that  at  the  annual  charter  election  in  the  village  of 
Canton,  on  the  12th  of  January,  1886,  Mr.  Seaver  received  no  votes 
for  the  office  of  "  justice  of  the  peace,"  but  did  receive  162  votes  for 
"  police  justice."  The  clerk  of  the  village  filed  with  the  county  clerk 
a  certificate  of  Mr.  Beaver's  election  as  "justice  of  the  peace." 
Mr.  Seaver  gave  a  bond  as  justice  of  the  peace,  which  bond  was 
approved  by  the  supervisor  of  the  town  of  Canton. 

The  act  which  created  the  office  of  justice  of  the  peace  of  the 
village  of  Canton  is  section  2  of  chapter  70  of  1859,  as  amended 
by  chapter  263  of  1870,  which  reads  as  follows :  "  The  officers  of 
said  village  shall  be  five  trustees,  one  of  whom  shall  be  designated 
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and  elected  president;  *  *  *  one  justice  of  the  peace,  with 
powers  hereinafter  mentioned.  *  *  *  The  trustees,  assessors, 
justice  of  the  peace,  treasurer,  clerk,  collector  and  constable  shall  be 
elected  by  ballot  at  the  annual  meeting  in  said  village  for  the  elec- 
tion of  officers,  and  shall  hold  their  respective  offices  until  the  next 
annual  meeting  and  until  their  successors  are  elected  and  duly  quali- 
fied. *  *  *  The  said  justice  of  the  peace  shall  have  the  usual 
powers  of  justices  of  the  peace  of  towns,  in  relation  to  crimes  and 
misdemeanors,  and  to  oaths  and  acknowledgments,  and  also  in  civil 
actions,  in  which  all  the  parties  shall  be  residents  or  inhabitants 
of  said  village." 

John  C.  Keder,  for  the  relator. 

Ledyard  P.  Hale,  for  the  appellant. 

Lakdon,  J. : 

If  there  is  such  an  office  as  justice  of  the  peace  for  the  village  of 
Canton,  then  Mr.  Seaver,  notwithstanding  the  fact  that  his  election 
was  attended  with  such  irregularities  as  would  probably  be  fatal  to 
his  title,  if  the  people  should,  by  an  action  in  the  nature  of  a  quo 
warranto,  require  him* to  defend  it,  had,  under  some  color  of  legal 
titte,  assumed  the  office  and  discharged  its  duties,  and  was,  there- 
fore, a  justice  of  the  peace  de  facto,  and  his  official  acts  would,  upon 
grounds  of  public  policy,  be  regarded  as  valid,  so  far  as  the  rights 
of  third  persons  are  concerned.  (  Wilcox  v.  Smith,  5  Wend.,  231 ; 
People  v.  White,  24  id.,  520;  Re  Wakker,  3  Barb.,  162  ;  People  v. 
Cook,  8  N.  Y.,  67;  People  ex  rel.  Bush  v.  Thornton,  25  Hun,  456 ; 
Morrison  v.  Sayre,  40  id.,  465.) 

But  in  order  that  there  may  be  an  officer  de  facto,  there  must 
actually  exist  the  office  into  which  he  can  intrude.  The  unauthor- 
ized person  must  occupy  an  actually  existing  seat  of  authority, 
otherwise  he  would,  by  his  assumption,  create  an  additional  office 
and  exercise  its  functions. 

The  village  of  Canton,  it  was  conceded  upon  the  argument, 
formed  part  of  the  town  of  Canton.  We  may  presume  that  the 
town  of  Canton  has  all  the  justices  of  the  peace  to  which  it  is 
entitled.  Section  18  of  article  6  of  the  Constitution  provides  that 
uThe  electors  of  the  several  towns  shall,  at  their  annual  town  meet- 
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ing,  and  in  each  manner  as  the  legislature  may  direct,  elect  justices 
j  of  the  peace,  whose  term  of  office  shall  be  four  years."    Mr.  Seaver, 

in  order  to  have  any  color  of  claim  to  the  office  of  justice  of  tho 
peace  for  the  town  of  Canton,  must  have  sought  to  enter  into  it 
when  the  entrance  was  open.  But  no  such  claim  is  made  in  his 
behalf.  He  claims  an  election  by  the  electors  of  the  village  of 
Canton. 

The  charter  of  the  village  (Laws  1859,  chap.  70,  §  2,  amended 
by  Laws  1870,  chap.  263,  §  2)  authorizes  the  election  of  one  justice 
of  the  peace  for  said  village.  The  section  of  the  Constitution  cited 
also  provides  "  that  justices  of  the  peace  and  district  court  justices 
shall  be  elected  in  the  different  cities  of  this  State  in  such  manner, 
and  with  such  powers,  and  for  such  terms,  respectively,  as  may  bo 
provided  by  law." 

It  has  been  repeatedly  held  that  justices  of  the  peace  cannot  be 
elected  otherwise  than  as  prescribed  by  the  Constitution.  (Oeraty 
v.  Reid,  78  N.  Y.,  64;  People  ex  rd.  Smith  v.  Schtellein,  95  id., 
124;  Wenzler  v.  The  People,  58  id.,  516.)  The  constitutional 
provision  for  the  election  of  justices  of  the  peace  in  towns  and 
cities,  is  the  denial  of  the  power  to  elect  them  in  villages. 
The  statute  authorizing  the  election  of  a  justice  of  the  peace  for 
the  village  of  Canton  is,  therefore/un  constitutional,  and  Mr.  Seavor 
could  not  be  a  de  facto  justice  of  the  peace  for  the  village  since 
there  is  no  such  office. 

But  section  19  of  article  6  of  the  Constitution,  provides,  that 
"  inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  legislature."  This  provision  took  effect  in  1870. 
It  had  been  previously  decided  that  the  legislature  had  the  power 
to  establish  the  office  of  police  justice  in  villages,  provided  such 
officer  was  given  a  strictly  local  jurisdiction,  and  not  the  general 
territorial  jurisdiction  which  justices  of  the  peace  possess.  (Sill  v. 
Village  of  Corning,  15  N.  Y.,  297;  Brandon  v.  Avery,  22  id., 
469.)  But  it  had  also  been  decided  that  if  such  police  justice  in 
villages  is  vested  with  the  same  powers  and  territorial  jurisdiction 
as  a  justice  of  the  peace,  then  he  is  a  justice  of  the  peace  under 
another  name,  and  the  statute  creating  the  office  is  unconstitutional 
(Water*  v.  Zangdon,  40  Barb.,  408.)  The  distinction  thus  indi- 
cated affords  the  test  of  constitutionality.     (  Village  of  Deposit  v. 
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Vail,  5  Hun,  310 ;  Bocock  v.  Cochran,  32  id.,  521 ;  Conor  v.  Hil- 
ton, 66  How.,  146 ;  Geraty  v.  Reid,  supra.) 

The  charter  of  the  village  defines  the  power  of  the  justice  of  the 
peace  as  follows:  "The  said  justice  of  the  peace  shall  have  the 
usual  powers  of  justices  of  the  peace  of  towns,  in  relation  to  crimes 
and  misdemeanors,  and  to  oaths  and  acknowledgments,  and  also  in 
civil  actions,  in  which  all  the  parties  shall  be  residents  or  inhabitants 
of  said  village."    (Sec.  2.) 

If  the  designation  of  the  officer  had  been  police  justice,  instead 
of  justice  of  the  peace,  the  act  might  have  been  sustained,  within 
the  authorities  cited,  upon  the  implied  construction  that  his  civil 
and  criminal  jurisdiction  was  limited  to  the  village,  and  thus  local 
and  within  the  express  power  conferred  by  the  Constitution.  But 
a  justice  of  the  peace  is  an  officer  of  the  Constitution.  Whether  it 
is  competent  for  the  legislature  to  pass  a  local  law  depriving  him, 
elsewhere  than  in  cities,  of  any  of  the  powers  and  jurisdiction  con- 
ferred by  general  laws,  we  need  not  inquire.  (Const.,  art.  3,  §  18.) 
Certain  it  is  that  if  by  so  doing  he  may  be  elected  in  villages,  then 
the  Constitution  is  thwarted  by  an  easy  evasion  —  an  evasion  point- 
edly condemned  in  Wenzler  v.  People  (58  N.  Y.,  516).  This 
officer  is  designated  a  justice  of  the  peace,  whether  with  greater  or 
less  statutory  powers,  and  we  cannot  suppose  that  any  other  than  a 
constitutional  justice  of  the  peace  can  exist.  The  relator  was 
properly  discharged. 

Order  affirmed,  with  fifty  dollars  costs  and  printing  disbursements. 
(Code  Civil  Pro.,  §  3240.)  The  appeal  was  taken  in  the  name  of 
the  people,  under  section  2059  Code  Civil  Procedure,  and  the  costs 
should  be  paid  by  the  county  of  St.  Lawrence. 

Learned,  P.  J.,  and  Bookes,  J.,  concurred. 

Order  affirmed,  with  fifty  dollars  costs  and  disbursements. 
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HENRY  0.  ADAMS,  Appellaot,  u  ALGERNON  S.  SULLI- 
VAN, Public  Administrator,  etc.,  of  HENRY  ADAMS, 
Deceased,  and  OLIVER  M.  ARKENBURGH,  Guardiait, 
etc.,  and  Others,  Respondents. 

Extra  allowance —  when  U  cannot  be  granted — effect  of  a.  notice  attached  to  a 
summons  that  judgment  v>iU  be  taken  for  an  amount  named. 

Upon  the  trial  of  this  action,  brought  to  obtain  an  accounting  of  the  affairs  of  an 
alleged  partnership,  the  court  found  that  no  partnership  existed  and  directed 
that  a  judgment  be  entered  in  favor  of  the  defendants,  to  whom  it  awarded 
costs  and  an  extra  allowance  of  $2,000. 

Held,  that  although  ordinarily  such  an  allowance  is  made  in  an  order,  and  a 
party  aggrieved  thereby  must  review  the  order  by  an  appeal  therefrom,  yet 
as  the  justice  had  included  the  allowance,  divided  among  the  several  defend- 
ants, in  his  conclusions  of  law  upon  which  the  judgment  was  entered,  the 
propriety  of  granting  the  same  might  be  considered  on  the  appeal  from 
the  judgment. 

That  as  the  amount  of  the  extra  allowance  is  to  be  computed  upon  the  sum 
recovered  or  claimed,  or  the  value  of  the  subject-matter,  and  as  it  was  decided 
that  the  plaintiff  was  not  entitled  to  recover  anything,  and  as  neither  the  sum- 
mons nor  complaint  stated  any  amount  which  was  sought  to  be  recovered,  no 
extra  allowance  could  be  granted. 

That  the  fact  that  a  notice  attached  to  tlie  summons  stated  that  in  case  of  a 
default  the  plaintiff  would  take  Judgment  for  $66,000  was  of  no  effect  what- 
ever, and  did  not  show  any  amount  claimed,  as  the  case  was  one  in  which 
judgment  could  only  be  taken  on  application  to  the  court. 

Appeal  from  a  judgment  dismissing  the  complaint,  entered  in 
Montgomery  county,  upon  the  trial  of  this  action  by  the  court  with- 
out a  jury. 

27.  C.  Adams,  for  the  appellant  in  person. 

Robert  F.  Little,  for  the  respondents  Sullivan  and  Arkenburgk 

L.  C.  Whiton,  guardian  ad  litem,  for  the  infant  respondent. 

JFred.  M.  Littiefidd,  for  the  respondent  Maria  F.  Babcock. 

Learned,  P.  J. : 

This  action  is  brought  for  an  accounting  of  an  alleged  partner- 
ship. The  complaint,  besides  alleging  the  partnership,  alleges  that 
Henry  Adams,  deceased,  the  alleged  partner,  under  an  agreement 
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so  to  do,  invested  partnership  funds  in  certain  specified  investments 
of  real  and  personal  estate ;  to  the  proper  share  of  which,  and  of 
the  income  therefrom,  plaintiff  alleges  that  he  is  entitled.  The 
complaint  further  alleges  a  certain  trust  of  real  and  personal  prop- 
erty made  by  Henry  Adams,  deceased,  and  certain  litigations  in 
respect  thereto. 

It  is  not  made  clear  how  these  allegations  are  pertinent  to  the 
&ubject-matter  of  the  controversy. 

The  issue  joined  in  this  complaint,  and  the  answer,  came  on  to 
be  heard  at  Special  Term,  a  jury  being  waived. 

A  motion  for  a  reference  had  previously  been  made  and  denied, 
apparently  on  the  ground  that  the  existence  of  a  partnership  had 
been  put  in  issue,  and  that  that  matter  should  be  determined  before 
an  accounting  should  be  had,  if  had  at  all. 

The  learned  justice  who  heard  the  case  held  that  no  partnership 
had  been  shown  to  have  existed ;  and  that  no  agreement  to  invest 
funds  as  alleged  in  the  complaint  had  ever  been  made  by  Henry  G. 
Adams,  deceased. 

We  have  examined  the  evidence,  and  we  think  these  findings  are 
well  sustained. 

There  can  be  no  question  that  the  proof  entirely  failed  to  estab- 
lish a  partnership  or  the  alleged  agreement  to  invest. 

This  conclusion  of  the  learned  court  entitled  the  defendants  to 
judgment  in  their  favor. 

And  in  his  discretion,  to  costs,  he  awarded  costs  to  the  several 
defendants.     This  was  proper. 

He  also  awarded  an  extra  allowance  of  $2,000. 

Ordinarily,  such  an  allowance  is  made  in  an  order,  and  then  if  a 
party  desires  to  appeal,  he  appeals  from  the  order. 

Here  the  learned  justice  has  included  the  allowance  (divided 
among  the  several  defendants)  in  his  conclusions  of  law,  on  which 
the  judgment  has  been  entered. 

It  may,  therefore,  not  be  improper  to  consider  the  allowahce  in 
this  appeal  f r6m  the  judgment.  No  other  mode  seems  open  to  the 
plaintiff. 

The  plaintiff  claims  that  no  costs  could  be  awarded  on  these  pre- 
liminary issues.  We  do  not  think  that  this  is  correct.  If  the 
court  had  found  that  a  partnership  had  existed,  then  he  would  have 
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ordered  a  reference  for  an  accounting,  and  in  that  case  no  final 
judgment  could  have  been  entered  until  the  accounting  had 
been  completed.  But  now  the  court  finds  that  there  was  no  part- 
nership. That  is  an  end  of  the  action.  Nothing  remains  except 
to  appeal  from  the  judgment.  It  was  therefore  proper  for  the 
court  to  award,  in  his  discretion,  costs  and  an  extra  allowance. 

The  extra  allowance  is  to  be  computed  upon  the  sum  recovered 
or  claimed  or  the  value  of  the  subject-matter  involved.     (Soc.  3253.) 

Plaintiff's  summons  had  a  notice  attached  that  in  default  he 
would  take  judgment  for  $65,000.  (Section  419.)  This  action  is 
not  one  specified  in  section  420.  Judgment  could  only  be  taken  by 
application  to  the  court.  (Section  1214.)  It  does  not  appear  that 
in  such  a  case  the  notice  is  of  any  use  —  and  the  notice,  therefore, 
does  not  show  an  amount  claimed,  nor  does  the  complaint,  which 
asks  for  a  discovery  and  accounting.    There  was  no  sum  recovered. 

Then  the  question  is,  what  is  the  value  of  the  subject  matter 
involved.  No  affidavits  are  made  which  establish  this  amount. 
One  which  was  used  states  that  the  action  was  brought  to  recover 
$65,000.     But  that  is  only  taken  from  the  notice  above  mentioned. 

There  are  allegations  in  the  complaint  that  the  annual  profits  of 
the  partnership  amounted  to  $5,000.  But  this  is  shown  to  be 
untrue  by  the  finding  that  there  was  no  partnership.  So  are  all  the 
allegations  as  to  investments  and  their  value.  No  such  investments 
exist,  as  the  court  has  found. 

In  Weaver  v.  Ely  (83  N.  Y.,  89),  legatees  brought  an  action  for 
an  accounting  and  for  payment  of  the  amount  due  from  personal 
property,  or,  if  insufficient,  from  real  estate.  It  was  claimed  that 
the  amount  involved  was  upwards  of  $60,000,  and  extra  allowance 
had  been  given.  But  it  proved  that  the  testator's  estate  was 
insolvent,  so  that  plaintiffs  could  get  nothing.  And  the  court  held 
that  the  subject-matter  involved  was  nothing.  That  case  was  very 
similar  to  the  present ;  and  the  court  say  that  the  claim  was  for  an 
accounting,  and  that  plaintiff  should  be  paid  what  should  be  found 
due  on  the  accounting.  The  plaintiffs  in  that  case  were  entitled 
lawfully  to  their  legacies  and  to  an  accounting.  Here  the  plaintiff 
is  entitled  not  even  to  an  accounting.  The  amount  involved,  said 
the  court,  could  only  be  the  plaintiff's  interest,  when  ascertained, 
not  the  nominal  amount  of  their  legacies.     So,  here,  the  amounf 
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involved  is  not  the  alleged  property  which  Henry  Adams  may  have 
had,  but  plaintiff's  interest  therein,  and  he  had  none.  See  Struthers 
v.  Pearce  (51  JN".  Y.,  365)  at  the  close  of  the  opinion ;  Rudd  v. 
Smalts  (N.  Y.  Daily  Reg.,  March  19, 1884,  cited  8  Civil  Pro.,  230), 
which  is  very  similar  to  the  present  case.  Of  course  there  are  cases 
where  the  plaintiff  claims  some  specific  thing  or  right  and  is  unsuc- 
cessful. Then  the  value  of  that  thing  or  right  is  the  subject-matter, 
although  there  be  no  recovery.  But  here  the  plaintiff  asked  an 
accounting  and  payment  of  what  might  appear  to  be  owing  to  him. 
No  proof  is  given  of  the  value  of  any  matters  as  to  which  he  asked 
an  accounting,  even  if  such  proof  would  have  been  material  under 
the  case  last  cited. 

We  are,  therefore,  of  opinion  that  the  allowance  of  $600  to  Maria 
F.  Babcock,  of  $1,150  to  Oliver  M.  Arkenburgh,  and  of  $250  to 
Louis  O.  W  hi  ton,  should  be  stricken  out  of  the  judgment,  and  that 
otherwise  the  judgment  should  be  affirmed,  without  costs  of  appeal. 

Bockes  and  Landon,  J  J.,  concurred. 

Extra  allowance  stricken  out,  and  as  thus  modified  judgment 
affirmed,  without  costs  to  either  party  except  the  public  administrator. 


GEORGE  HINKLEY,  Appellant,  v.  THE  TROY  AND 
ALBEA  HORSE  RAILROAD  COMPANY,  Rkspondknt. 

Appeal  to  the  County  Court  from  a  justice?*  judgment— the  right  to  a  new  trial  is 
determined  by  the  amount  demanded  in  the  amended,  and  not  by  that  asked  for  in 
the  original  pleadings — Code  of  Civil  Procedure,  %  2008  — what  counter-claim 
cannot  be  pleaded  in  an  action  of  tort— when  an  amount  exceeding  fifty  dollars 
claimed  thereby  will  not  justify  a  new  trial  on  appeal. 

Upon  the  appearance  of  the  parties  to  this  action  before  a  Justice  upon  the  return  of 
the  summons,  the  plaintiff  complained  for  a  wrongful  injury  done  to  his  horse  bj 
the  defendant's  horse,  and  demanded  judgment  for  $200.  The  defendant  having 
answered  by  a  general  denial  the  case  was  adjourned  to  a  future  day,  on  which 
the  plaintiff  amended  his  complaint  and  claimed  to  recover  as  damages  forty- 
nine  dollars  and  costs.  The  defendant  interposed  an  amended  answer  containing 
a  counter-claim  alleging  that  at  the  time  and  place  mentioned  in  the  complaint 
defendant,  through  the  carelessness,  recklessness  and  negligence  of  plaintiff  in 
driving  his,  a  vicious  and  unruly,  horse  ran  into  and  collided  with  a  horse 
Hun— Vol.  XLII         30 
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belonging  to  the  defendant,  and  that  the  defendant  sustained  damage  in  the 
sum  of  sixty  dollars,  for  which  sum  he  demanded  judgment.  The  plaintiff 
having  recovered  a  judgment  for  forty-nine  dollars,  With  costs,  the  defendant 
appealed  to  the  County  Court,  and  in  the  notice  of  appeal  demanded  a 
new  trial. 

Held,  that  the  County  Court  erred  in  denying  a  motion  made  by  the  plaintiff  to 
have  the  case  put  on  the  law  calendar  for  hearing  as  an  appeal  on  the  law. 

That  as  the  cause  of  action  stated  in  the  complaint  admitted  of  no  Counter-claim 
in  tort,  unless  it  were  alleged  to  grow  out  of  or  was  connected  with  the  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  which 
was  not  alleged  in  the  answer,  that  the  right  to  a  new  trial  was  to  be  determined 
by  the  amount  demanded  in  the  complaint,  and  not  by  the  amount  of  the 
alleged  counter-claim  set  up  in  the  answer. 

That  the  question  was  to  be  decided  by  the  amount  demanded  in  the  amended 
complaint,  and  not  by  that  demanded  by  the  first  complaint. 

That  even  if  the  counter-claim  were  admissible  it  should  be  held  to  be  either 
sham,  because  no  evidence  was  offered  to  support  it,  or  to  be  an  answer  upon 
which  the  defendant  had  voluntarily  suffered  default.    (Landon,  J.) 

Appeal  from  an  order  of  the  County  Court  of  Rensselaer  county 
denying  a  motion  made  by  the  plaintiff  to  have  this  case  put  on  the 
law  calendar  as  an  appeal  upon  questions  of  law. 

B.  C.  Strait,  for  the  appellant. 

Benj.  K  De  Oroot,  for  the  respondent. 

Booke8,  J. : 

This  is  an  appeal  from  an  order  of  the  County  Court,  denying  a 
motion  made  by  the  plaintiff  to  have  the  case,  pending  in  that 
court  on  appeal  from  a  Justices'  Court,  put  on  the  law  calendar  for 
hearing  as  an  appeal  on  the  law.  The  plaintiff  is  justified  in  his 
practice  by  the  decision  in  Harvey  v.  Van  Dyke  (66  How.,  396.) 

The  papers  before  the  court  on  this  appeal  show  the  following: 
facts,  with  some  others  unimportant  to  be  noted:  That  on  the 
return  of  the  summons  the  parties  appeared  before  the  justice,  when 
the  plaintiff  complained  for  a  wrongful  injury  to  his  horse  by  the 
defendant's  horse,  and  demanded  judgment  for  $200.  The  defend- 
ant answered  by  general  denial,  thereupon  an  adjournment  was  had 
to  a  future  day.  On  the  adjourned  day  the  plaintiff  amended  his 
complaint  by  some  amplification  of  it,  and  claimed  to  recover,  as 
damages,  forty-nine  dollars  and  costs.  The  defendant  then  inter- 
posed an   amended  answer,  admitting  its  incorporation  and,  as 
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before,  putting  in  a  general  denial  as  to  all  other  matters  charged 
in  the  complaint,  and  adding  a  counter-claim,  as  follows :  Defend- 
ant further  alleges  and  states,  for  a  cause  of  action  and  claim  herein, 
that  at  the  time  and  place  mentioned  in  the  complaint  herein,  defend- 
ant, through  the  carelessness,  recklessness  and  negligence  of  plaintiff, 
in  driving  his,  a  vicious  and  unruly,  horse  run  into  and  collided  with 
a  horse  belonging  to  the  defendant,  and  that  defendant  thereby  sus- 
tained damage  in  the  sum  of  sixty  dollars,  for  which  sum  it  demands 
judgment. 

The  parties  went  to  trial,  on  their  pleadings,  and  the  plaintiff 
recovered  forty-nine  dollars,  with  costs  of  suit.  The  defendant 
appealed  to  the  County  Court,  and,  in  the  notice  of  appeal, 
demanded  a  new  trial  in  the  appellate  couit.  Thereupon,  the 
return  of  the  justice  having  been  made,  containing  the  proceed- 
ings and  evidence  before  him,  the  plaintiff  made  a  motion  in  the 
County  Court  to  have  the  case  put  on  the  law  calendar  of  that 
court,  for  hearing  upon  the  law,  on  the  ground  that  the  case  was 
not  one  entitling  the  defendant  to  a  new  trial  in  the  appellate  court, 
as  demanded  in  the  notice  of  appeal,  which  motion  was  denied. 

In  this  ruling  we  are  of  the  opinion  that  the  County  Court  was  in 
error.  The  right  of  an  appellant  to  a  new  trial  in  the  appellate 
court,  on  an  appeal  from  justice's  judgment,  is  made  to  depend  on 
section  3068  of  the  Code  of  Civil  Procedure,  which  provides  that 
where  an  issue  is  joined  before  a  justice,  "  and  the  sum  for  which 
judgment  was  demanded  by  either  party  in  his  pleading  exceeds  fifty 
dollars,"  the  appellant  may  have  a  new  trial  in  the  appellate  court, 
by  so  demanding  in  his  notice  of  appeal.  Now,  in  this  case  the 
plaintiff  demanded  judgment,  in  and.  by  his  complaint  on  which 
the  trial  was  had,  for  but  forty-nine  dollars,  as  damages,  and  the 
defendant's  counter-claim,  on  which  it  demanded  judgment,  in  its 
favor,  for  sixty  dollars,  was  .inadmissible  as  a  counter-claim  in  the 
action.  The  alleged  right  of  action  stated  in  the  plaintiff's  com- 
plaint was  in  tort,  as  was  also  the  defendant's  alleged  counter-claim. 
The  complaint  admitted  of  no  counter-claim,  especially  not  a 
counter-claim  in  tort;  certainly  not  unless  the  alleged  counter- 
claim arose  out  of,  or  was  connected  with,  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim.  (Code 
Civil  Pro.,  §§  2945,  501,  502.)    But  the  defendant's  counter-claim 
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was  not  bo  pleaded.  The  fact  was  not  so,  as  stated,  non  constat, 
but  that  the  alleged  counter-claim  grew  out  of  another  and  distinct 
transaction  from  that  counted  on  in  the  complaint.  Indeed,  it  is 
so  pleaded,  and  might  be  sustained  by  proof  of  an  entirely  differeut 
occurrence.  To  make  it  admissible  in  any  possible  view  of  the 
subject,  as  a  counter-claim  in  this  action,  the  fact  should  have  beeu 
averred  that  it  grew  out  of,  or  was  connected  with,  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim. 
The  counter-claim  then  being  inadmissible  as  a  pleading  in  the  case, 
could  not  be  made  the  basis  of  a  demand  for  a  new  trial  in  the 
appellate  court.  {Harvey  v.  Van  Dyke,  66  How.,  396,  and  cases 
there  cited.) 

The  point  is  taken,  however,  that  the  plaintiff,  in  and  by  his 
original  complaint,  demanded  judgment  for  $200,  and  that  thereby 
the  defendant's  right  to  demand  and  have  a  new  trial  in  the  appel- 
late court  became  fixed  and  was  secured  to  it,  notwithstanding  the 
amendment  of  the  pleading  thereafter  made.  This  is  put  on  the 
ground  that  the  "  issue  of  fact "  referred  to  in  section  306S,  above 
cited,  means  and  is  limited  to  that  made  on  the  original  joining  of 
issue  before  the  justice,  to  the  exclusion  of  what  may  be  stated  and 
demanded  in  amendment  of  the  pleadings  thereafter  made.  This 
is  manifestly  a  mistaken  view  of  the  subject.  The  issue  joined 
before  the  justice  there  spoken  of  is  the  issue  made  before  the 
justice  for  trial,  and  on  which  the  trial  proceeds.  An  amended 
pleading  supersedes  the  original^  takes  its  place,  is  a  substitute  for 
the  original,  which  is  no  longer  treated  as  a  pleading  in  the  action. 
(2  Wait's  Pr.,  505,  and  cases  there  cited.)  It  would  be  strange, 
indeed,  if  a  superseded  pleading  —  a  pleading  expunged  from  the 
record  —  could  be  allowed  to  influence  and  control  a  future  proceed- 
ing in  the  action.  Section  306S  defines  and  limits  the  cases  in 
which  a  new  trial  may  be  had  in  the  appellate  court,  and  the  limit- 
ation is  there  made  to  cases  where  an  issue  was  joined  before  the 
justice,  on  pleadings  wherein  judgment  was  demanded  by  either 
party  exceeding  fifty  dollars,  in  contra-distinction  to  cases  where 
no  issue  had  been  there  joined. 

Now  here,  after  the  amendment  was  allowed  and  made,  and  on 
excluding  the  defendant's  inadmissible  counter-claim,  there  was  no 
demand  by  either  party  for  a  recovery  exceeding  fifty  dollare  as 
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damages.  The  appellant  was  not,  therefore,  entitled  to  a  new  trial 
in  the  appellate  court.  It  follows  that  the  plaintiffs  motion  to 
have  the  case  put  on  the  law  calendar  should  have  been  granted. 

The  charge  of  fraud  and  bad  faith  made  by  the  parties,  each 
against  the  other,  in  framing  their  respective  pleadings,  has  no 
significance  on  the  motion.  What  was  done  by  them  in  that 
respect  they  had  the  legal  right  to  do,  and  fraud  and  bad  faith  can- 
not be  well  asserted  for  doing  that  which  the  law  permits  to  bedone. 

The  order  appealed  from  must  be  reversed  and  the  motion  below 
granted,  with  ten  dollars  costs  of  appeal  and  disbursements  for 
printing,  but  without  costs  of  motion. 

Landon,  J. : 

I  concur.  If  by  a  liberal  construction  it  could  be  held  that  the 
alleged  counter-claim  was  admissible,  because  stating  a  cause  of 
action  arising  out  of  the  transaction  set  forth  in  the  complaint,  it 
then  should  be  held  to  be  either  sham,  because  no  evidence  was 
offered  to  support  it,  or  to  be  an  answer  upon  which  the  defendant, 
as  appears  from  the  like  reason,  voluntarily  suffered  default,  and  he 
should  not  be  accorded  a  "new"  trial  upon  it  unless  he  has  had  a 
trial  in  the  first  instance,  in  the  form  appointed  for  the  purpose. 
But  I  entirely  concur  upon  the  grounds  assigned  by  my  brother 
Bockes. 

Learned,  P.  J.  (dissenting) : 

I  am  still  of  the  opinion  which  I  expressed  in  Harvey  v.  Van 
Dyke  (66  How.  396),  that  this  appeal  does  not  lie.  An  appeal  to 
this  court  from  an  order  of  the  County  Court  can  only  be  taken  in 
a  matter  affecting  a  substantial  right. 

The  order  appealed  from  denies  a  motion  to  transfer  the  case  from 
the  trial  calendar  to  the  law  calendar.  I  think  the  County  Court  has 
control  of  its  calendars,  whether  they  be  called  law  calendars  or  trial 
calendars. 

When  the  case  shall  come  on  to  be  heard  before  the  County  Court, 
if  the  court  shall  hear  new  evidence,  and  conduct  a  new  trial,  when 
it  ought  to  decide  on  the  justice's  return  only ;  or,  if  it  shall  refuse  to 
hear  new  evidence  and  to  have  a  new  trial,  and  insist  on  hearing  the 
case  on  the  justice's  return,  when  it  ought  to  do  the  contrary,  then 
there  will  be  error  which  we  can  review. 
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Bat  patting  a  canse  on  one  calender  or  another  is  only  an  intima- 
tion of  what  the  County  Court  thinks  the  rights  of  the  parties  will 
be  when  the  case  shall  come  on  to  be  heard. 

I  think  we  should  not  undertake  to  regulate  the  calendars  of  other 
courts,  and,  indeed,  that  we  have  no  jurisdiction  of  such  matters. 

Therefore,  I  think  the  appeal  should  be  dismissed. 

Order  reversed,  with  ten  dollars  costs  and  printing  disbursements, 
and  motion  below  granted,  without  costs. 

Learned,  P.  J.,  voting  for  dismissal. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond- 
ent,  v.  GEORGE  CLEMENTS,  Appellant. 

Overdrawing  of  his  account,  by  a  bank  officer  —  what  must  be  shown  to  justify  his 
conviction  under  section  600  of  the  Penal  Code. 

To  authorize  the  conviction  of  an  officer  of  a  bank  indicted  for  knowingly  over- 
drawing his  account  and  thereby  obtaining  $690  in  money  in  violation  of  the 
provisions  of  section  600  of  the  Penal  Code,  which  declares  that  "an  officer, 
agent,  teller  or  clerk  of  any  bank,  *  *  *  who  knowingly  overdraws  his 
account  with  such  bank,  and  thereby  wrongfully  obtains  the  money,  notes  or 
funds  of  such  bank,  is  guilty  of  a  misdemeanor,"  the  fact  that  he  did  by 
means  of  the  check,  by  which  his  account  is  alleged  to  have  been  overdrawn, 
wrongfully  obtain  the  money,  must  be  proved  by  the  prosecution. 

Proof  of  the  possession  by  the  bank  of  his  check  at  a  time  when  his  account  is 
overdrawn,  although  sufficient  to  presumptively  show  a  credit  in  favor  of  the 
bank,  on  an  accounting  between  the  bank  and  the  defendant,  will  not  Justify 
his  conviction  in  a  criminal  action. 

The  transaction  must  be  shown  by  which  the  defendant  delivered  the  check  to 
the  bank  and  obtained  the  money  therefor. 

The  mere  fact  that  an  officer  of  the  bank  has  knowingly  overdrawn  his  account, 
will  not  justify  his  conviction,  unless  it  be  shown  that  the  money  thereby 
obtained  was  "wrongfully  obtained,"  as  the  word  "wrongful M  in  the  statute 
implies  more  than  the  mere  want  of  funds  in  the  bank. 

Appeal  from  a  judgment  of  the  Court  of  Oyer  and  Terminer  of 
Washington  county,  convicting  the  defendant  of  a  misdemeanor. 

Hughes  <&  Northup,  for  the  appellant 

Edgar  Butt,  district  attorney,  for  the  People. 
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Learned,  P.  J. : 

The  defendant  was  indicted  under  section  600  of  the  Penal  Code, 
which  declares  that  an  officer  of  any  bank  who  knowingly  over- 
draws his  account  with  such  bank,  and  thereby  wrongfully  obtains 
the  money,  notes  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 
The  defendant  was  cashier  of  the  State  Bank  of  Fort  Edward  from 
April,  1871,  to  the  time  when  the  bank  closed  its  business,  Septem- 
ber 9,  1884.  An  action  was  commenced  about  that  time  by  the 
People  against  the  bank,  and  a  receiver  was  appointed.  His 
appointment  seems  to  have  been  made  September  twentieth,  and  he 
took  possession  September  twenty-second. 

About  the  first  of  October,  Mr.  Ostrander,  a  bookkeeper,  was 
employed  by  the  receiver  in  the  business  of  settling  the  affairs  of 
the  bank.  By  direction  of  the  receiver  he  wrote  up  the  accounts 
in  the  books  of  the  bank  as  of  the  date  of  September  ninth.  The 
account  of  the  defendant,  as  thus  written  up,  shows  no  entries  from 
August  seventh  to  September  eighth.  Under  date  of  September 
eighth  there  is  a  credit  of  $1,125.  Under  date  of  September  ninth 
a  debit  of  $153.50,  another  of  $690,  and  another  of  eighty-five  dol- 
lars and  thirty-seven  cents ;  under  date  of  September  eighth  a  debit 
of  forty-eight  dollars  and  eighteen  cents ;  under  date  of  September 
ninth  a  credit  of  $500,  also  of  salary  to  date,  $287.49,  and  a  debit 
of  $550. 

The  book,  as  thus  written  up,  showed  a  balance  against  defendant 
of  $2,583.96,  which  has  been  paid.  There  is  evidence  from  which 
it  might  be  found  that  the  defendant  agreed  to  that  balance  against 
him.  A  judgment  was  recovered  against  him  therefor  by  the 
receiver,  December  20,  1884.  There  were  vouchers,  used  in  look- 
ing over  the  account,  which  at  some  subsequent  time  were  delivered 
to  defendant,  and  it  was  thought  by  a  witness  that  among  them  was 
a  check  for  $690 ;  but  he  had  no  personal  knowledge  on  the  subject. 

On  the  trial,  at  the  request  of  the  prosecution,  the  defendant's 
counsel  produced  a  check,  dated  July  25,  1884,  on  the  said  bank, 
payable  to  self  or  bearer,  for  $690,  signed  by  defendant.  And  it 
might  perhaps  be  inferred  by  the  jury  that  this  check  was  the 
voucher  for  the  item  of  $690  debited  to  defendant,  under  date  of 
September  ninth,  although  there  was  no  evidence  on  this  point 
except  tfie  identity  of  the  amounts. 
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An  examination  of  the  books  of  the  bank  by  an  accountant  shows 
that  on  the  books,  as  of  the  date  of  September  eighth,  after 
crediting  defendant's  salary  that  day,  $1,125,  the  defendant's 
account  was  overdrawn  $1,894.40;  also  that  on  the  books,  as  of 
date  of  July  25,  the  defendant's  account  was  overdrawn  more  than 
$2,800,  and  that  it  had  been  overdrawn  for  a  long  time  prior 
thereto  and  during  the  interval  between  those  dates. 

Now,  the  first  count  of  the  indictment,  to  which  the  court  lim- 
ited the  people,  is  for  defendant's  knowingly  overdrawing  his  account 
on  the  9th  day  of  September,  1884,  and  thereby  obtainvny  $690  in 
money.  The  court  held  that  the  precise  time  named  in  the  indict- 
ment was  not  material,  if  it  was  not  so  distant  from  the  true  time  a3 
to  mislead  the  defendant,  and  that  within  the  range  between  Jnly 
twenty-five,  the  date  of  the  check,  and  September  nine,  the  date  laid 
in  the  indictment,  it  was  not  material  what  time  was  laid.  The  facts 
above  stated  constitute  in  substance  the  proof  given  at  the  trial, 
which  is  material  for  us  to  consider. 

We  may  assume  then  (but  only  for  the  purpose  of  examining  an 
important  question),  that  from  and  before  July  25,  1884,  to  Sep- 
tember ninth  of  the  same  year,  defendant's  account  was  overdrawn ; 
that  during  that  time  there  was  no  charge  against  his  account  of  the 
check  of  $690 ;  that  he  knew  the  condition  of  his  account ;  that  on 
the  ninth  of  September  this  check  of  $690,  dated  July  twenty-five, 
was  charged  to  him  on  his  account  by  direction  of  the  receiver ;  that 
judgment  was  recovered  against  him  for  the  balance ;  that  such  bal- 
ance was  paid,  and  this  check,  among  other  vouchers,  was  returned 
to  him. 

Now,  taking  this  statement  (whish  is  the  strongest  view  of  the 
case  for  the  prosecution),  and  assuming  that  this  evidence  would 
justify  a  finding  that  the  defendant,  by  the  check  of  $690,  overdrew 
his  account,  there  is  no  evidence  that  he  thereby  wrongfully  obtained 
money,  notes  or  funds  of  the  bank. 

The  crime  consists  principally  in  such  wrongful  obtaining  of 
1  money,  as  charged  in  the  indictment.  And  the  prosecution  must 
show  that  the  defendant  did,  by  means  of  that  check,  wrongfully 
obtain  money.  If  by  that  check  he  obtained  money,  that  is,  if,  by 
presenting  that  check,  he  was  paid  money,  or  himself  took  money 
from  the  bank,  that  is  a  fact  capable  of  proof. 
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The  teller,  for  there  was  6uch  an  officer,  could  show  the  payment. 
Or  if  the  defendant  himself  took  the  money,  then  the  reduced 
amount  of  the  cash  on  the  day  when  it  was  taken  could  be  shown. 
It  is  true  that  the  mere  possession  of  the  check  by  the  bank  (assum- 
ing it  to  have  been  in  the  bank's  possession)  would  presumptively 
show  a  credit  in  favor  of  the  bank,  on  an  accounting  between  the 
bank  and  the  defendant.  But  when  we  come  to  proving  a  criminal 
charge  against  the  defendant,  something  more  is  needed.  The  trans- 
action must  be  6hown  by  which  the  de/endant  delivered  the  check 
to  the  bank  and  obtained  -therefor  money.  Suppose,  for  instance, 
that  on  the  twenty-fifth  of  July  the  defendant  had  been  indebted  to 
the  bank  for  any  cause,  and  being  so  indebted,  had  given  this  check 
as  a  voucher,  then  the  check  would  not  show  that  he  had  obtained 
money  thereby  from  the  bank. 

A  check  is  a  direction  to  the  bank  to  pay  so  much  money  and  to 
charge  the  drawer  therewith.  As  between  the  bank  and  the  drawer 
the  possession  of  the  check  is  prima  facie  evidence  that  the  bank 
has  paid  the  money  to  some  one.  But  when  the  people  charge  the 
criminal  offense  of  obtaining  money  from'  the  bank,  they  must  show 
that  the  accused  obtained  the  money  ;  not,  of  course,  with  his  own 
hands,  but  to  his  own  benefit.  And  they  must  show  that  such 
obtaining  was  by  means  of  a  check  which  overdrew  his  account. 
To  illustrate :  If  one  who  has  no  money  or  credit  at  a  bank  draws 
a  check  thereon,  and  obtains  money  therefor  from  some  third  per- 
aon,  he  may  be  guilty  of  a  crime.  (Penal  Code,  §  569.)  But  the 
mere  possession  of  the  check  by  such  third  person  would  be  no 
evidence  of  the  crime.  Proof  would  have  to  be  given  of  the 
obtaining  of  the  money  from  such  third  person  by  such  check. 

The  people  insist  that  the  fact  (assuming  now  that  it  was  proved), 
that  the  bank  once  had  possession  of  the  check  is  presumptive 
evidence  on  this  trial  that  the  defendant,  by  means  thereof,  obtained 
money  from  the  bank,  and  that  it  was  for  the  defendant  to  disprove 
this.  But  we  think  otherwise.  Between  the  bank  and  the  defend- 
ant thiB  was  prima  facie  evidence  of  an  indebtedness.  But  in  this 
criminal  action  this  did  not  show  that  by  means  of  the  check  the 
defendant  obtained  money  from  the  bank. 

There  is  still  another  word  in  the  statute  which  we  have  not  con- 
sidered, and  that  is  "  wrongfully."  The  offense  is  the  "  wrongfullj 
Hun— Vol.  XLII        37 
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obtaining  "  money.  There  is  a  meaning  in  this  word,  otherwise  it 
would  not  have  been  inserted.  If  we  should  exclude  that  word  and 
read  the  statute,  that  every  officer  who  knowingly  overdraws  his 
account,  and  thereby  obtains  the  money  of  the  bank,  is  guilty,  we 
should  be  giving  a  construction  which  we  do  not  think  was  ever 
intended. 

Banks  are  established  to  lend  money,  and  it  is  not  illegal  to  lend 
money  to  officers  (under  certain  limitations).  Money  loaned  on  an 
individual  note  is  no  better  secured  than  money  advanced  on  a 
check.  Each  is  a  loan,  evidenced  by  the  written  obligation  of  the 
borrower.  To  say  then  that  if  a  bank  officer,  of  undoubted  wealth 
and  responsibilty,  should,  knowingly,  overdraw  his  account,  and 
•obtain  thereby  a  few  dollars,  he  would  be  guilty  of  a  crime  under 
this  statute,  seems  to  us  incorrect. 

It  is  nbt  the  mere  obtaining,  but  the  wrongful  obtaining,  which 
is  aimed  at.  And  "  wrongful "  implies  more  than  the  mere  want 
of  funds  in  the  bank,  because  such  want  of  funds  is  previously 
expressed  in  the  statute  by  the  word  "  overdraws."  What  shall  in 
each  case  make  the  obtaining  of  money  wrongful  we  need  not  6ay. 
The  points  we  have  thus  discussed  were  presented  on  behalf  of  the 
defendant  upon  the  trial  in  several  ways  by  exceptions  and  by 
requests.  We  have  thought  it  better  to  speak  of  the  principles 
which  should  govern  the  case,  rather  than  to  comment  on  the 
exceptions. 

The  views  we  have  stated  clearly  indicate  where  we  think  there 
was  eiTor  to  the  defendant's  prejudice.  There  are  other  points 
which  we  have  not  discussed,  but  which  we  do  not  say  were  not 
well  taken. 

Judgment  and  conviction  reversed,  new  trial  granted. 

Bockes  and  Landon,  JJ.,  concurred. 

Judgment  and  conviction  reversed,  new  trial  granted. 
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CHARLES  M.  PRESTON,  as  Receiver,  etc.,  of  JAMES  D. 
McINTYRE,  Appellant,  v.  THOMAS*  L.  SOUTIIWICK, 
GEORGE  WELLS  and  JAMES  D.  McINTYRE,  Respondents. 

FUing  of  a  chattel  mortgage  — 1888,  cJiap.  279  —  a  subsequent  agreement  affecting  it 
need  not  be  filed  —  it*  validity  is  not  affected  by  the  fact  tiiat  part  of  tfie  agree- 
merit  rests  in  parol. 

This  action  was  brought  by  the  plaintiff,  who  had  been  appointed  January  15, 1884, 
a  receiver  of  the  property  of  the  defendant  Mclntyre,  in  proceedings  supplement- 
ary to  execution,  to  recover  the  value  of  property  of  the  said  Mclntyre,  alleged  to 
have  been  wrongfully  and  in  fraud  of  the  rights  of  his  creditors  taken  by  the 
defendants  South  wick  and  Wells,  under  two  bills  of  sale  given  to  them  respec- 
tively by  Mclntyre  on  December  29, 1883,  and  filed  in  the  county  clerk's  office  on 
December  thirty -first  (the  thirtieth  being  Sunday)..  The  referee  found  that  the 
said  bills  were  given  by  the  said  Mclntyre  at  a  time  when  he  was  insolvent,  for 
money  theretofore  loaned  to  him  by  the  defendant  Southwick,  and  for  notes 
indorsedfor  his  accommodation  by  Wells;  that,  after  the  execution  and  delivery 
of  the  said  bills  of  sale,  the  defendants  Southwick  and  Mclntyre  signed  a  written 
agreement  by  which  Mclntyre  agreed  to  pay  over  to  Southwick  all  moneys 
realized  upon  articles  sold  and  described  in  said  bills  of  sale,  to  be  by  him 
applied  in  payment  of  the  sums  mentioned  therein,  and  to  act  as  the  agent 
of  Southwick  and  Wells  in  making  such  sales.  The  agreement  then  authorized 
Mclntyre, "  on  the  part  of  said  Southwick  and  Wells,"  to  sell  the  said  articles 
as  their  agent,  and  not  otherwise,  and  on  condition  that  he  pay  over  the  proceeds 
as  above.     This  agreement  was  not  filed. 

EM,  that  the  fact  that  the  second  agreement  was  not  filed  did  not  render  the  bills 
of  sale  void  as  against  the  creditors  of  Mclntyre  as  being  a  failure  to  comply 
with  the  provisions  of  section  1  of  chapter  279  of  1838,  providing  that  every 
mortgage  or  conveyance  intended  to  operate  as  a  mortgage  which  shall  not  be 
accompanied  by  an  immediate  delivery  and  be  followed  by  an  actual  and  con- 
tinned  change  of  possession,  shall  be  absolutely  void  as  against  the  creditors 
of  the  mortgagor,  "unless  the  mortgage,  or  a  true  copy  thereof,  shall  be 
filed."    (Landon,  J.,  dissenting.) 

Appeal  from  a  judgment  for  $256.94  costs,  entered  in  Ulster 
county  on  the  report  of  a  referee  dismissing  the  plaintiff's  complaint. 

The  action  was  brought  by  the  plaintiff  as  a  receiver,  appointed 
in  proceedings  supplementary  to  execution,  to  recover  the  value  of 
certain  property  of  the  defendant  James  D.  Mclntyre,  an  insolvent, 
alleged  to  have  been  taken  by  the  defendants  Thomas  L.  Southwick 
and  George  Wells,  wrongfully  and  in  fraud  of  the  rights  of  creditors, 
under  two  bills  of  sale,  and  a  written  agreement  set  forth  in  the  com 
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plaint.  The  plaintiff  was  appointed  receiver  on  the  15th  day  of 
January,  1884. 

The  referee  found  that  for  a  considerable  time  prior  to  December  29, 

1 883,  James  D.  Mclntyre  was  engaged  in  business  in  the  city  of  King- 
ston, N.  T. ;  that  the  defendant  Wells  had  for  some  three  years  prior 
to  December  29, 1883,  been  an  accommodation  indorser  for  Mclntyre, 
and  on  December  29, 1883,  was  an  accommodation  indorser  of  notes 
made  by  Mclntyre  to  the  amount  of  about  $925,  which  notes  had  been 
discounted  by  the  State  of  New  York  National  Bank  and  were  then 
held  by  said  bank,  said  Mclntyre  having  received  the  proceeds  of  said 
notes,fahich  notes  on  said  December  twenty-ninth  were  not  due.  That 
said  Mclntyre  had  promised  the  defendant  Southwick,  in  procuring 
loans  from  him,  in  substance,  that  if  any  business  misfortunes  should 
befall  him,  he  would  protect  him  and  see  that  ho  was  paid,  and  repeated 
the  same  statement  to  him  when  giving  him  a  note  for  $885,  and  on 
such  assurance  payment  of  the  amount  for  which  said  note  was  given 
was  not  pressed ;  that  said  Mclntyre  had  from  time  to  time  continued  to 
procure  Wells  to  indorse  his  notes  on  the  promise  to  him  that  he  would 
certainly  pay  the  notes  and  not  allow  him  to  lose  by  his  indorsement; 
that  on  the  29th  of  December,  1883,  Mclntyre  was  insolvent  and 
unable  to  pay  his  debts,  and  had  been  for  a  considerable  time  before 
Burdon  &  Stowe  had  commenced  an  action  against  James  D 
Mclntyre  for  the  collection  of  a  debt  due  to  them  in  the  Supreme 
Court,  prior  to  December  29,  1883,  and  on  the  3d  day  of  January, 

1884,  obtained  judgment  for  $244.97,  on  which  an  execution  was 
duly  issued,  returned  unsatisfied,  and  thereafter,  in  proceedings  sup- 
plementary to  execution,  the  plaintiff  was  appointed  receiver  of 
said  James  D.  Mclntyre's  estate  by  an  order  made  January  15, 
1884,  and  was,  by  an  order  of  this  court,  authorized  to  bring  this 
action  ;  that  the  plaintiff  has  duly  qualified  as  such  receiver ;  that 
said  Mc  fa  tyre,  on  the  29th  day  of  December,  1883,  made,  executed 
and  delivered  to  the  defendant,  George  Wells,  a  bill  of  sale  of  a 
part  of  6aid  Mclntyre's  stock  of  trade  in  his  said  store,  for  the  con- 
sideration of  $925,  named  in  6aid  bill  of  sale;  that  the  real 
consideration  of  said  bill  of  sale  was  that  said  Wells  was  to  pay 
notes^upon  which  he  was  accommodation  indorser,  and  which  he 
did  subsequently  pay ;  that  on  said  29th  day  of  December,  1883, 
said   Mclntyre  made,  executed   and  delivered  to  the  defendant, 
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Thomas  L.  South  wick,  a  bill  of  sale  of  a  part  of  liis  stock  of  goods 
in  said  store,  on  payment  and  satisfaction  of  $885  then  owing  by 
6aid  Mclntyre  to  said  Southwick,  the  whole  amount  of  which  was 
then  doe,  with  interest  thereon  from  August  3,  1883 ;  that  said 
Mclntyre  represented  to  said  Southwick  &  Wells  that  the  said 
bills  of  sale  covered  his  entire  stock  of  goods  and  accounts  due  him, 
and  they  were  accepted  in  that  belief ;  that  the  articles  enumerated 
in  said  bill  of  sale  in  fact  did  not  cover  his  entire  stock  of  goods,  and 
some  of  them  were  left  out  of  the  enumeration  by  said  Mclntyre  by 
reason  of  his  not  taking  an  inventory.  Most  of  the  valuable  stock  in 
his  store  being  stoves  piled  up  in  the  cellar,  the  names  of  them  were 
not  correctly  enumerated,  and  some  were  known  as  well  by  one  name 
as  another,  but  that  said  Mclntyre  did  actually  deliver  over  to  said 
Southwick  aud  Wells  his  entire  6tock  of  goods  under  said  bills  of  sale ; 
that  said  bills  of  sale  were  filed  in  the  Ulster  county  clerk's  office, 
in  the  city  of  Kingston,  on  the  31st  day  of  December,  1883,  said 
Mclntyre,  Southwick  and  Wells  all  residing  in  said  city  ;  that  imme- 
diately after  the  execution  and  delivery  of  said  bills  of  sale,  the* 
defendant  Southwick,  for  himself  and  said  Wells,  and  by  his 
authority,  took  possession  of  the  stock  of  goods  in  the  store,  and 
thereafter  continued  in  the  possession  thereof  until  sold,  and  on  the 
said  29th  day  of  December,  1883,  entered  into  the  following 
agreement : 

"  It  is  hereby  agreed  by  me,  James  D.  Mclntyre,  that  I  will  pay 
over  to  Thomas  L.  Southwick  all  moneys  realized  upon  articles 
sold  described  in  the  bills  of  sale  made  by  me  to  said  Southwick 
and  to  George  Wells,  both  dated  Dec.  29,  to  be  by  said  South- 
wick applied  in  payment  of  the  sums  mentioned  in  said  bills 
of  sale  due  said  Southwick  &  Wells,  and  I  agree  to  act  as  their 
agent  in  making  said  sales,  and  not  otherwise.  The  entire  proceeds 
of  such  sales  to  be  applied  to  the  reduction  of  said  indebted- 
ness. On  the  part  of  said  Southwick  &  Wells,  we  authorize  said 
Mclntyre  to  sell  the  articles  described  in  the  two  bills  of  sale  as 
our  agent  only,  and  not  otherwise,  and  on  condition  that  he  pay 
over  the  proceeds  as  above,  and  apply  them  to  the  indebtedness  to  us. 

Dated  Dec.  29,  1884. 

JAMES  D.  McINTYRE. 
THOMAS  L.  SOUTHWICK." 
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O.  JR.  Adam**  for  the  appellant. 

J.  Newton  Fiero}  for  the  respondents,  Southwick  &  Wells. 

Lkakned.  P.  J. : 

The  bills  of  sale  from  Mclntyre  to  Sonthwick  and  to  Wells  were 
executed  and  delivered  December  29,  1883.  They  were  filed 
December  31,  1883,  in  the  proper  office.  The  intervening  day, 
December  thirtieth,  was  Sunday. 

If  there  was  an  oral  agreement  that  these  bills  of  sale  should  be, 
in  fact,  mortgages,  such  oral  agreement  could  not  be  filed.  All  that 
could  be  done  under  the  statute  (chapter  279,  Laws  of  1833,  sec  1) 
was  to  file  the  bills  of  sale.  And  that  was  done  promptly.  The 
statute  speaks  bf  a  "  conveyance  intended  to  operate  as  a  mortgage" 
and  requires  its  filing.  And  of  course  nothing  more  can  be  done, 
where  the  Agreement  rests  in  parol,  by  which  a  bill  of  sale,  absolute 
on  its  face,  is  in  fact  a  mortgage.  The  character  of  the  bills  of  sale 
that  is,  whether  they  were  absolute  or  intended  as  mortgages,  must 
♦rest  upon  the  agreement  existing  at  the  time  when  they  were  deliv- 
ered. It  was  subsequent  to  such  delivery  and  (according  to  the  tes- 
timony of  Southwick)  subsequent  to  the  filing  of  the  bills  of  sale  in 
the  county  clerk's  office  that  Southwick  executed  to  Mclntyre  the 
authority  to  sell  the  goods.    This  was  not  signed  by  Wells. 

Now,  if  the  oral  agreement,  on  which  the  bills  of  sale  were  deliv- 
ered, made  them  in  fact  mortgages,  then  this  authority,  signed  by 
Southwick,  was  no  part  of  the  chattel  mortgages,  and  it  was  not 
necessary  to  file  it.  If  the  bills  of  sale  were  chattel  mortgages 
when  they  were  executed,  then  they  were  properly  filed,  for  the 
written  authority  signed  by  Southwick  was  not  in  existence  when 
the  bills  of  sale  were  delivered. 

But  that  written  authority  was  not  material  to  the  contract  between 
Southwick  and  Wells  on  the  one  side  and  Mclntyre  on  the  other, 
in  respect  to  the  transfer  of  his  property  to  them.  It  might  be  use- 
ful as  evidence  tending  to  show  what  the  actual  oral  contract  was; 
but  it  was  not  a  part  of  the  contract.  It  was  only  an  authority  from 
one  of  the  two  separate  mortgagees  (perhaps  acting  for  both)  to 
Mclntyre  to  dispose  of  their  property,  and  to  pay  the  avails  to  South- 
wick, the  mortgagee ;  such  avails  to  be  applied  to  the  debts  for  which 
the  bills  of  sale  had  previously  been  given  as  security.     It  did  not 
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make  chattel  mortgages  out  of  the  bills  of  sale ;  but  it  only  acknowl- 
edged the  duty  of  the  mortgagees  which  already  rested  upon  them 
by  the  oral  agreement.  It  refers  to  the  sums  mentioned  in  the  bills 
of  sale  due  said  Southwick  and  Wells.  And  the  bills  of  sale  had 
expressed  these  amounts  as  the  consideration.  Suppose  this  paper 
had  been  executed  to  some  third  party  (as  it  might  have  been),  who 
was  to  sell  these  goods  for  Southwick  and  Wells?  Would  there 
have  been  any  necessity  for  filing  it  ? 

The  case  of  Ely  v.  Carnley  (19  N.  Y.,  496),  holds  only  that,  where 
a  copy  of  a  chattel  mortgage  is  filed,  after  the  lapse  of  the  first 
year  (under  sec.  3  of  the  Act),  and  the  statement  of  the  amount 
claimed  was  too  much  by  $100,  such  filing  was  not  good.  But  that 
does  not  hold  that  where  a  bill  of  sale,  absolute  on  its  face,  is,  by  oral 
agreement,  a  chattel  mortgage ;  such  bill  of  sale  cannot  be  filed.  Yet 
such  bill  of  sale  does  not  show  the  amount  of  the  lien. 

I  find  no  case  which  requires  the  filing  of  such  an  instrument  as 
the  power  executed  by  Southwick  to  Mclntyre ;  and  I  do  not  think 
that  the  bills  of  sale  (assuming  for  the  present  that  they  were  chat- 
tel mortgages)  were  void  because  this  paper  was  not  filed.  That 
where  a  bill  of  sale  is,  by  oral  agreement,  intended  as  a  mortgage,  it 
is  a  fall  compliance  with  the  statute  to  file  the  bill  of  sale,  seems  to 
me  evident.  The  statute  says :  "  A  conveyance  intended  to  operate 
as  a  mortgage."  Now,  if  the  instrument  is  on  its  face  a  mortgage, 
then  this  language  is  inappropriate.  The  language  must  be  intended 
for  the  case  where  the  instrument  is  absolute  on  its  face,  but "  intended 
to  operate  as  a  mortgage  "  by  oral  agreement.  It  seems  to  me  that 
the  mortgages  (assuming  them  to  be  such)  were  properly  filed  under 
the  statute. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Bookes,  J.,  concurred. 

Lantkut,  J.  (dissenting): 

The  testimony  of  all  the  parties  to  the  bills  of  sale  establishes, 
beyond  any  reasonable  question,  that  one  was  given  to  secure  to 
Southwick  the  payment  of  Mclntyre's  debt  to  him,  and  the  other 
to  secure  Wells  against  loss  upon  his  liability  as  indorser  for 
Mclntyre.     This  testimony  is  cited  in  the  brief  of  the  counsel 
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for  the  appellant.     The  iuspection  of  the  case  verifies  the  citations 
and  fails  to  disclose  any  evidence  in  contradiction. 

The  bills  of  sale  were  delivered  upon  the  oral  understanding  that 
they  were  such  security,  and  that  Mclntyre,  the  debtor,  was  to  con- 
tinue in  possession  and  dispose  of  the  goods  from  his  store  in  like 
manner  as  before  the  sale,  except,  however,  as  agent  for  South- 
wick  and  Wells.  All  that  South  wick  and  Wells  wanted  was  protection 
from  loss,  and  the  inference  is  justified  that  if  the  proceeds  coming 
to  them  from  the  sale  of  the  goods  exceeded  that  amount  the  sur- 
plus was  to  be  accounted  for  to  Mclrrtyre.  Southwick,  acting  for 
himself  and  for  Wells,  went,  directly  after  the  interview  with 
Mclntyre,  in  which  Mclntyre  delivered  the  bills  of  sale,  to  the 
office  of  counsel.  He  returned  to  Mclutyre,  within  an  hour  after 
the  bills  of  sale  had  been  delivered,  and  before  they  were  filed,  and 
presented  Mclntyre  with  a  paper  which  he  and  Mclntyre  both 
signed,  and  which  Southwick  never  filed,  but  kept  for  the  benefit 
of  himself  and  Wells.     That  paper  was  as  follows: 

"  It  is  hereby  agreed  by  me,  James  D.  Mclntyre,  that  I  will  pay 
over  to  Thomas  L.  Southwick  all  moneys  realized  upon  articles 
sold,  described  in  the  bills  of  Bale  made  by  me  to  said  Southwick 
and  to  George  Wells,  both  dated  Dec.  29,  to  be  by  said  South- 
wick applied  in  payment  of  the  sums  mentioned  in  said  bills 
of  sale  due  said  Southwick  &  Wells,  and  I  agree  to  act  as  their  agent 
in  making  said  sales,  and  not  otherwise.  The  entire  proceeds  of 
such  sales  to  be  applied  to  the  reduction  of  said  indebtedness.  On 
the  part  of  said  Southwick  &  Wells  we  authorize  said  Mclntyre  to 
sell  the  articles  described  in  the  two  bills  of  sale  as  our  agent  only, 
and  not  otherwise,  and  on  condition  that  he  pay  over  the  proceeds 
as  above  and  apply  them  to  the  indebtedness  to  us. 

"Dated  Dec.  29,  1884. 

"JAMES  D.  MoINTYRE 

"THOMAS  L.  SOUTHWICK." 

The  inference,  justly  deducible  from  this  transaction  and  the 
paper,  is  that  the  oral  agreement,  contemporaneous  with  the  bill  of 
sale,  was,  in  part  at  least,  reduced  to  writing,  and,  hence,  to  that 
extent  supercedes  the  oral  arrangement  and  forms  part  of  the  same 
transaction  as  the  bills  of  sale.  The  two  should  be  construed 
together.    (Haydook  v.  Coqpe,  53  N.  If.,  69.)    This  paper  con- 
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dusivelj  shows  that  the  entire  transaction  was  in  the  nature  of  a 
security.  The  proceeds  of  all  sales  are  thereby  agreed  to  be 
u  applied  in  payment  of  the  sums  mentioned  in  said  bills  of  sale  due 
said  Southwick  and  Wells." 

Nothing  could  be  due  them  if  the  goods  had  been  sold  to  them 
in  satisfaction  or  in  payment  of  their  claims.  Nothing  more  could 
be  applied  in  payment  upon  claims  already  paid.  "  The  entire  pro- 
ceeds to  be  applied  to  the  reduction  of  said  indebtednss."  This 
could  not  be  done  unless  the  indebtedness  continued,  nor  could  any 
more  be  applied  in  reduction  of  the  indebtedness  than  sufficient  to 
cancel  it;  and  because  no  more  of  the  proceeds  of  the  sales  is 
appropriated  to  the  benefit  of  Southwick  and  Wells  than  sufficient 
to  cancel  the  indebtedness,  the  surplus  did  not  belong  to  them,  and 
Mclntyre  continued  the  owner  thereof,  or  of  an  equity  of  redemp- 
tion therein,  and  Southwick  &  Wells'  control  over  the  property 
would  cease  with  the  satisfaction  of  their  claims.  (Charter  v. 
Stevens,  3  Den.,  33 ;  Cameron  v.  Irurin,  5  Hill,  272.)  Both  papers 
together,  therefore,  constituted  a  mortgage.  (Bragelmcm  v.  Dune, 
69  N.  Y.,  74 ;  Coe  v.  Caetidy,  72  id.,  137 ;  Leitch  v.  HoUieter,  4  id., 
216 ;  Knapp  v.  McOowcm,  96  id.,  86 ;  Smith  v.  Beattie,  31  id.,  542.) 

This  is  a  contest  between  creditors.  Southwick  and  Wells  claim 
as  vendees  under  their  bills  of  sale.  If,  however,  they  are  mort- 
gagees, and  not  absolute  vendees,  they  have  no  title  to  the  goods 
against  the  creditors  represented  by  the  plaintiff,  unless  they  have 
taken  the  statutory  steps  necessary  to  validate  a  mortgage  lien 
against  the  claims  of  judgment  creditors.  The  statute  (chap.  279, 
Laws  1833,  §  1)  declares  that "  every  mortgage  or  conveyance  intended 
to  operate  as  a  mortgage  of  goods  and  chattels  hereafter  made,  which 
shall  not  be  accompanied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the  things  mort- 
gaged, shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor  *  *  *  unless  the  mortgage,  or  a  true  copy  thereof, 
shall  be  filed,"  etc.  Southwick  and  Wells,  at  best,  only  took  con- 
structive possession,  and  left  Mclntyre  in  actual  possession  under 
the  agreement  that  he  should  only  act  as  their  agent.  Such 
constructive  possession  is  of  no  force.  Actual  open  and  public 
possession  of  the  mortgagee,  to  the  exclusion  of  the  appearance  of 
control  on  the  part  of  the  mortgagor,  is  required.  (Hale  v.  Sweet, 
Hun—  Vol.  XLII        38  * 
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40  N.  T.,  101 ;  Steele  v.  fienham,  84  id.,  634 ;  CrandaU  v.  Brown, 
18  Hun,  461.)  Immediate  possession  is  the  imperative  requirement 
of  the  statute ;  hence  possession  taken  two  months  later,  and  when 
the  receiver's  title  had  vested,  is  of  no  force.  (Dutcher  v.  Swart- 
wood,  15  Hun,  31.) 

Both  papers  constituted  the  mortgage  and  only  one  was  filed, 
hence  the  statute  was  not,  in  this  respect,  complied  with.  The 
statute  says  "the  mortgage"  shall  be  filed,  and  that  means  the 
papers  making  it,  however  many  of  tthem.  {Ely  v.  Carnley,  19 
N.  Y.,  496.)  If  the  defendants  rest  upon  the  bill  of  sale  and  the 
oral  contemporaneous  agreement,  it  is  difficult  to  see  how  the  statute 
could  be  complied  with,  for  in  that  case  one  part  of  the  mortgage  is 
written  and  the  other  not.  The  bills  of  sale  omitted  a  material 
part  of  the  goods  in  Mclntyre's  store,  but  they  were  ultimately  dis- 
posed of  by  the  defendants  in  the  same  manner  as  if  they  had 
been  included.  The  referee  erroneously,  as  we  think,  allowed 
Mclntyre  to  testify  that  he  intended  to  include  everything,  but  by 
inadvertence  failed  to  do  so.  If  we  are  right  in  our  view  that  the 
relation  created  between  Mclntyre  and  Southwick  and  Wells  was 
that  of  mortgagor  and  mortgagees,  then  this  intention  of  Mclntyre 
to  pnt  in  the  things  he  left  out  in  no  way  cures  the  omission. 
Clearly,  as  to  the  goods  omitted  from  the  instrument,  Southwick 
and  Wells  have  no  shadow  of  title  against  the  judgment  creditors 
of  Southwick,  however  much  they  might  have  against  Mclntyre. 
They  have  not  complied  with  the  statute  and,  therefore,  are  not 
within  its  protection.  Why  they  omitted  any  step  is  an  idle 
inquiry.  The  referee  decided  this  case  upon  the  theory  that  the 
bills  of  sale  gave  to  Southwick  and  Wells  a  title  to  the  property, 
good  against  judgment  creditors.  The  appellant  urges  upon  us 
that  if  the  instruments  were  bills  of  sale  only,  they  are  fraudulent 
and  void  against  creditors,  because  given  and  received  to  enable 
Mclntyre  to  appropriate  a  portion  of  the  property  to  his  own  sup- 
port and  to  hinder  and  defeat  other  creditors. 

We  have  not  thought  it  necessary  to  examine  the  case  in  that 
aspect.  We  thiuk  the  transaction  created  the  relation  of  mortgagee 
and  mortgagor,  and  that  the  mortgage  was  void  against  creditors, 
not  because  of  fraud  but  because  the  statute  was  not  complied  with. 

Judgment  affirmed,  with  costs. 
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LUCAS  E.   SCHOONMAKER  and   HIKAM    SCHOON- 
MAKER,  Jr.,  Respondents,    v.  HIRAM    B.    KELLY,    • 
Appellant. 

Action  of  replevin  to  recover  goods  fraudulently  obtained — right  of  the  vendors  to 
deduct,  from  the  amount  received  for  the  property  sold  by  him,  the  value  of  tJiat 
portion  of  the  property  which  could  not  be  replevied  and  the  depreciation  in  tin 
value  of  the  portion  replevied — an  assignee  for  the  bentftt  of  creditors  cannot  object 
to  the  failure  of  the  plaintiffs  to  make  a  tender  to  the  assignor. 

This  action  was  brought  against  the  assignee  of  one  Dimmick  to  recover  a  quan- 
tity of  goods  and  chattels  sold  by  the  plaintiffs  to  Dimmick,  upon  the  ground 
that  the  property  was  obtained  by  fraud.  The  contract-price  was  $273.39,  on 
which  there  was  paid,  at  the  time  of  the  sale,  $100,  credit  being  given  for  the 
balance.  The  sale  was  made  on  October  twenty-ninth,  and  the  general  assign- 
ment was  made  on  November  twenty-fifth  following.  The  $100  paid  by 
Dimmick  on  the  purchase  was  not  returned  or  tendered  to  Dimmick,  nor  to 
the  defendant,  prior  to  the  commencement  of  the  action,  but  on  the  trial  there 
was  tendered  by  the  plaintiffs  to  the  defendant  twenty-six  dollars  and  sixty-one 
cents,  being  the  balance  of  the  $100,  after  deducting  the  value  of  the  goods 
disposed  of  before  the  replevy  was  made  and  the  depreciation  in  value  of  the 
goods  replevied. 
Held,  that  the  tender  was  sufficient.  (Learned,  P.  J.,  dissenting.) 
That  the  objection  that  no  restoration,  or  tender  of  restoration,  had  been  made 
to  Dimmick,  could  not  be  raised  by  the  defendant,  who,  as  the  assignee  of  the 
property  for  the  benefit  of  Dimmick's  creditors,  was  not  a  bona  fide  purchaser 
for  value,  and  must  be  deemed  to  have  taken  the  property  with  notice  and 
knowledge  of  Dimmick's  fraud  in  obtaining  it. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  at  the 
Ulster  Circuit  upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  motion  for  a  new  trial  made  upon  the  minutes  of  the  justice 
before  whom  the  action  was  tried. 

The  action  was  brought  to  recover  certain  goods  and  chattels  sold 
by  the  plaintiffs  to  one  Dimmick,  and  by  the  latter  transferred  by  a 
general  assignment  to  the  defendant.  A  portion  only  of  the  goods 
were  replevied,  and  such  portion  had  depreciated  in  value  to  the 
extent  of  thirty-five  dollars  and  fifty-two  cents.  On  the  trial  the 
plaintiff  tendered  to  the  defendant  twenty-six  dollars  and  sixty-one 
cents,  the  purchase-price  paid  less  the  value  of  the  goods  not 
replevied  and  the  loss  in  value  of  those  which  had  been  replevied. 
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John  A.  ScoUy  for  the  appellant. 

J.  Newton  Fiero,  for  the  respondents. 

Bookes,  J. : 

The  action  was  replevin  for  a  quantity  of  goods  and  chattels,  sold 
by  the  plain  tiffs  to  one  W.  W.  Dimmick,  and  by  hi  in  transferred  to 
the  defendant,  who  claimed  and  held  the  same  as  assignee  of  Dim- 
mick,  under  a  preferential  assignment  by  the  latter  to  him  made  for 
the  benefit  of  his,  Dimmick's  creditors. 

The  plaintiffs  claimed  that  the  property  was  obtained  from  them 
by  Ditnmick  by  fraud ;  and  therefore  they  had  the  right  to  rescind 
the  contract  of  sale,  and  have  return  of  the  goods. 

The  sale  was  made  October  29,  1884,  and  was  of  property  at  the 
contract  price  of  $273.39,  on  which  there  was  paid  at  the  time  $100, 
and  credit  was  given  for  the  balance ;  whereupon  the  goods  were 
delivered  to  Dimmick.  On  the  twenty-fifth  of  November,  twenty- 
seven  days  thereafter,  Dimmick  made  an  assignment  of  his  property 
for  the  benefit  of  his  creditors,  to  the  defendant,  who  took  possession, 
which  possession  included  the  goods  remaining  undisposed  of,  so  as 
aforesaid  sold  to  Dimmick  and  replevied  in  this  action.  The  $100 
paid  down  by  Dimmick  on  the  purchase,  was  not  returned  or  tendered 
to  the  latter,  nor  to  the  defendant,  prior  to  the  commencement  of  tho 
action ;  but  on  the  trial  there  was  tendered  by  the  plaintiffs  to  the 
defendant,  twenty-six  dollars  and  sixty-one  cents,  being  the  balance 
of  the  $  100,  after  deducting  the  value  of  the  goods  disposed  of  before 
the  replevy  was  made,  including  the  depreciation  on  the  goods  replev- 
ied. The  tender  was  not  accepted.  The  verdict  of  the  jury  was  for 
the  plaintiff;  and  judgment  having  been  entered  the  defendant 
appealed. 

There  was  evidence  tending  to  establish  the  fact  charged,  that  the 
property  was  obtained  by  Dimmick  from  the  plaintiff  by  fraud — 
hence,  that  fact  must  be  deemed  settled  in  the  plaintiffs9  favor  by  the 
verdict;  and  it  follows  that  the  title  to  the  goods  remained  in 
the  plaintiffs  at  their  election,  notwithstanding  the  formal  sale  by  the 
latter  to  Dimmick.  The  plaintiffs  had  the  right  to  repudiate  and 
rescind  the  sale  because  of  the  fraud  practised  upon  them ;  but  they 
were  bound  to  do  so  promptly  on  discovering  the  fraud,  and  also  to 
restore,  or  offer  to  restore,  whatever  they  had  received  of  value  on 
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the  sale.     Such  is  the  general  rale  applicable  to  this  class  of  cases. 
Here  there  is  no  question  but  that  the  plaintiffs  elected  to  rescind 
the  fraudulent  sale  with  all  needful  promptness,  but  it  is  insisted,  and 
the  point  was  saved  on  the  trial  to  the  defendant  by  an  exception 
to  the  ruling  of  the  court,  that  there  was  no  return  or  offer  to  return 
the  $100  paid  to  the  plaintiffs  on  the  sale  before  the  commencement 
of  the  action.     The  answer  to  this  objection  is,  that  on  the  trial 
they  offered  a  return  of  all  they  had  received  and  held  of  value  to 
them  growing  out  of  the  sale,  being,  too,  all  that  Dimmick  or  any 
other  person  had  lost  by  reason  of  their  act  of  rescission.     This 
certainly,  in  equity  and  justice,  should  be  held  sufficient.    The  wrong 
doer  could  in  right  claim  nothing  more,  certainly,  than  to  be  made 
good;  that  is,  to  be  restored  to  the  same  position,  in  point  of  value, 
which  he  held  when  he  committed  the  fraud,  and  this  should,  too, 
be  measured  by  his  own  conduct  in  the  meantime,  whereby  his 
victim  had  suffered  from  his  fraud.     In  other  words,  he  could  of 
right  only  claim  restoration  in  a  way,  and  to  an  extent  to  make  him 
good,  in  view  of  his  own  conduct  in  the  use  and  disposition  of  the 
property  fraudulently  obtained,  from  which  use  and  disposition  he 
had  derived  benefit.     It  seems  that  the  case  was  put  in  this  condi- 
tion on  the  trial  by  the  tender  of  the  twenty-six  dollars  and  sixty-one 
cents,  and  this,  according  to  the  doctrine  of  the  case  of  Pearse  v. 
Pettis  (47  Barb.,  276),  was  all  that  the  law  required  by  way  of 
return  in  a  case  like  the  present.     (See,  also,  Ladd  v.  Moore,  3 
Sandf.,  589.) 

But  a  tender  of  restoration  to  the  defendant  in  this  case  was  not 
necessary  to  the  plaintiff's  right  of  recovery  against  him,  and  the 
objection  that  no  restoration  or  tender  of  restoration  had  been  made 
to  Dimmick  was  not  open  to  him  as  matter  of  defense.  This  was 
bo  determined  in  Pearse  v.  Pettis,  above  cited.  The  defendant 
was  the  assignee  of  the  property  for  the  benefit  of  Dimmick's 
creditors,  hence  was  not  a  honafide  purchaser.  In  law  he  must  be 
deemed  to  have  taken  the  property  with  notice  and  knowledge  of 
Dimmick's  fraud  in  obtaining  it.  Thus,  as  laid  down  in  the  case 
cited,  he  cannot  set  up  the  defense  that  the  plaintiffs  from  whom 
the  property  was  fraudulently  obtained  had  omitted  to  perform  their 
duty  and  obligation  to  Dimmick,  the  original  purchaser,  by  return- 
ing, or  offering  to  return,  the  part  of  the  purchase-money  paid  ;  that 
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he  is  in  no  condition  to  raise  the  question  which  could  only  arise  in 
an  action  between  the  plaintiffs  and  Diramick,  the  party  to  the 
original  contract.  This  subject  received  a  very  careful  and  elaborate 
examination  in  Pearee  v.  Pettis,  which  case  stands,  in  so  far  as  we 
have  knowledge,  unquestioned.  See,  also,  Kinney  v.  Kiernan  (49 
N.  Y.,  on  page  172),  where  this  case  is  cited  with  approval,  as  is  also 
Stevens  v.  Austin  (1  Mete,  558).  In  this  latter  case  the  fraudulent 
purchaser  had  transferred  the  property  to  the  defendant,  with  notice 
to  the  latter  of  the  fraud,  and  the  question  considered  was,  whether 
the  plaintiff  was  bound  to  tender  back  the  note  and  money  he  had 
received  before  he  could  bring  his  action.  The  court  said  :  "  Wc 
think  he  was  not.  Not  to  the  defendant;  for  the  plaintiff  had 
received  nothing  from  him.  Nor  could  the  defendant  raise  tho 
question.  *  *  *  It  was  res  inter  alios,  with  which  the  defendant 
had  no  concern." 

Thus,  according  to  the  cases  cited,  the  objection  that  there  had 
been  no  restoration  of  the  $100  received  by  the  plaintiff  on  the  sale, 
was  not  available  to  the  defendant  as  matter  of  defense. 

The  demand  and  refusal  averred  in  the  complaint  is  not  denied  in 
the  answer ;  besides,  this  was  well  proved  on  the  trial. 

Some  exceptions  to  rulings  on  questions  of  evidence  were  entered, 
but  after  an  examination  of  them  we  think  the  record  free  from 
error  in  that  regard. 

In  a  case  like  the  present,  where  fraud  is  charged,  a  very  liberal 
rule  of  examination  is  admissible  in  the  discretion  of  the  court,  and 
we  find  no  exclusion  of  evidence  against  the  defendant  of  which  he 
can  justly  complain. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Landon,  J. : 

The  plaintiffs  reclaimed  from  the  general  assignee  of  the  fraudu- 
lent purchaser  goods  which  they  had  sold  him  at  the  price  of  $235.52, 
but  which  the  fraudulent  purchaser  had  damaged  to  the  extent  of 
thirty-five  dollars  and  lifty-two  cents.  It  was  stipulated  that  they 
were  tforth  $200  when  reclaimed.  Plaintiffs  tendered  on  the  trial 
to  the  defendant,  the  general  assignee,  twenty-six  dollars  and  sixty- 
one  cents.     If  the  defendant  is  to  lose  the  amount  of  the  deprecia- 
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tion  the  tender  was  enough ;  if  the  plaintiffs  should  lose  it  the  tender 
was  too  small  by  the  thirty-five  dollars  and  fifty-two  cents.  Why 
should  not  the  defendant,  whose  assignor  fraudulently  obtained  the 
goods,  sustain  this  depreciation  in  value)  Suppose  the  goods  had 
been  fraudulently  purchased  for  $200,  defendant  paying  $100  upon 
their  purchase-price,  had  sold  none,  had  damaged  them  $100. 
Defendant  is  bankrupt,  and  plaintiff's  only  practicable  remedy  is 
replevin.  If  they  must  tender  $100  in  order  to  rescind  they  can 
only  reclaim  goods  now  worth  $100,  and  thus  lose  all. 

The  law  adapts  its  remedies  to  accomplish  justice.  Oode  of  Civil 
Procedure  (§  1722)  allows  the  plaintiff  to  recover,  in  actions  of 
replevin,  damages  for  the  injury  or  depreciation  of  value  of  a  chattel 
while  in  possession  of  defendant,  but  requires  that  the  complaint 
shall  set  forth  the  facts.  Thus  the  principle  that  the  fraudulent 
purchaser  ought  to  sustain  such  damages  is  recognized.  Here, 
however,  the  plaintiffs  did  not  seek  an  affirmative  .recovery  for  the 
depreciation,  but  sought  to  have  the  amount  allowed  in  diminution 
of  the  sum  to  be  tendered.  The  plaintiffs,  as  we  judge  from  the 
complaint,  did  not  know  that  the  goods  had  been  damaged.  They 
found  that  out  after  they  had  taken  possession  of  them.  The  defend- 
ant, as  general  assignee  for  the  benefit  of  creditors,  occupies  no 
better  position  than  his  assignor. 

The  court  adapted  the  recovery  to  the  proofs,  no  one  was  misled 
and  justice  was  done. 

Lcarvbd,  P.  J.  (dissenting) 

One  Ditnmick  bought  boots  and  shoes  of  plaintiffs  to  the  value 
of  $273.89  and  paid  $100.  Soon  after  he  made  a  general  assign- 
ment to  defendant  Thereupon  plaintiffs  replevied  what  they  could 
find  of  the  goods  (viz.,  $235.52  in  value  at  the  selling  price)  on  the 
ground  of  fraud  in  the  pretended  purchase.  The  actual  value  of 
the  goods  replevied  was  stipulated  at  $200.  Plaintiffs  never 
returned  the  $100  to  Dimmick  or  any  one.  On  the  trial  they 
offered  to  pay  defendant  twenty  six  dollars  and  sixty-one  cents  — 
that  is,  the  then  value  of  the  goods  replevied,  $200,  and  the  money 
originally  paid,  $100,  less  the  selling  price  of  the  whole  goods, 
$273.39.  Defendant  refused  to  take  the  money.  Plaintiff  had  a 
verdict  for  the  goods. 
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The  questions  presented  are,  whether  they  could  retake  the 
goods  without  .returning  the  money;  whether  they  could  return  on 
the  trial ;  whether  they  tendered  enough.  In  the  first  place,  it  is 
said  that  the  assignee  of  the  fraudulent  vendee  cannot  insist  that 
the  vendor  should  return  what  he  had  received,  because  the  assignee 
was  not  the  party  to  receive  what  was  to  be  returned.  (Pearse  v. 
Pettis,  47  Barb.,  276.)  But  that  was  not  the  case  of  a  general 
assignee.  Here  the  defendant  is  the  general  assignee  of  Dimmick  — 
of  all  his  property  except  what  is  exempt.  Hence,  if  money  was  to 
be  returned  by  the  plaintiffs,  the  defendant  was  the  person  entitled 
to  receive  it.  The  $100  belonged  to  him  if  the  plaintiffs  were  not 
entitled  to  it.  This  was,  in  fact,  acknowledged  by  plaintiffs  when 
they  made  a  tender  at  the  trial  to  the  defendant. 

The  plaintiffs  had  three  remedies:  First.  They  could  sue  for 
the  contract-price.  Second.  They  could  sue  for  the  damages  on  the 
ground  of  the  fraud.  Third.  They  could  rescind  the  contract  and 
replevy.  If  they  took  the  last  (as  they  did),  then  the  rights  of  all 
the  parties  "  were  the  same  as  though  there  never  had  been  any 
contract  of  sale,  but  the  goods  had  been  tortiously  obtained." 
(Kinney  v.  Eiernan,  49  N.  Y.,  164,  at  page  168;  Morris  v. 
JRexford,  18  N.  T.,  552,  at  page  557.)  For  this  reason  it  has  been 
repeatedly  said  that  the  party  who  would  rescind,  must  return  all 
that  has  been  received.  (Baird  v.  Mayor,  96  N.  Y.,  567,  at  page 
599,  and  cases  there  cited ;  see,  also,  Bowen  v.  MomdeviUe,  95  N.  Y., 
237,  at  page  240.)  There  it  is  said  :  "  He  may  rescind  the  contract, 
and  after  restoring  to  the  other  party  whatever  may  have  been 
received  thereon,  sue  for  and  recover  back  the  entire  consideration 
paid  by  him ;  .or,  he  may  retain  what  he  has  received  and  sue  for 
and  recover  such  damages  as  he  can  establish  have  been  sustained 
by  the  fraud.  But  these  remedies  being  inconsistent,  cannot  both 
be  prosecuted  and  maintained."  (See,  also,  Floyd  v.  Brewster, 
4  Paige,  537.) 

Again  it  is  said  in  Guckenhevmer  v.  Angevine  (87  N.  Y.,  894, 
p.  396) :  "  The  rule  that  a  party  undertaking  to  rescind  a  contract  for 
fraud  must  restore  to  the  other  party  what  he  has  received  under  it  is 
firmly  established  by  authority.  The  person  defrauded  cannot  at  the 
same  time  avoid  the  contract  and  retain  anything  received  by  virtue  of 
it,  of  value  either  to  himself  or  to  the  party  who  committed  thef  rand." 
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It  is  thought  that  the  case  of  Ladd  v.  Moore  (3  Sandf.,  589) 
asserted  a  different  doctrine.  That  was  an  action  for  damages  for 
trover.  Plaintiff  had  been  induced  by  defendant's  fraud  to  sell  him 
$480  of  goods,  taking  $200  in  cash  and  a  note.  On  the  trial, 
plaintiff  surrendered  the  note,  and  recovered  as  damages  the  differ- 
ence between  $200  and  $480,  with  interest.  This  was  not  an  action 
of  replevin,  but  to  recover  damages.  The  principal  point  discussed 
is  whether  a  tender  should  have  been  made  before  trial.  The 
money  paid  was  allowed  in  reduction  of  the  damages. 

In  Pearse  v.  Pettis  (47  Barb.,  276),  an  action  to  recover  prop- 
erty, it  was  stated  that  where  there  had  been  a  purchase  by  fraud, 
and  the  purchaser  had  paid  $300  on  the  purchase-price,  and  the 
purchaser  had  made  as  much  as  that  sum  by  the  use  of  the  property, 
the  vendor  was  under  no  obligation  to  restore  anything.  But  the 
question  was  not  really  involved,  because  it  was  held  that  the  defend- 
ant, not  being  the  original  vendee,  was  not  entitled  to  receive  back 
anything.  It  seems  to  me  that  that  case  is  hardly  consistent  with 
the  later  cases  in  the  Court  of  Appeals,  above  cited,  so  far  as  it 
holds  that  there  is  no  need  to  restore  to  the  vendee. 

Now  to  apply  the  principles  held  by  the  Court  of  Appeals,  the 
most  favorable  view  to  plaintiffs  is  to  consider  the  goods  purchased 
as  separable.  Then  Dimmick  bought  and  paid  for  $100  worth  of 
goods,  and  defrauded  plaintiffs  out  of  goods  worth  $173.39. 
They  have  replevied,  therefore,  goods  which  sold  for  $62.13,  to 
which  they  were  not  entitled,  and  they  offered  to  pay  defendant 
for  these,  $26.61.  If  the  goods  sold  for  $235.52  have  depreciated 
to  $200,  that  is  plaintiffs'  loss,  since  they  assert  that  the  goods 
have  always  been  theirs.  Kelly  has  caused  no  damage  to  the 
goods,  and  is  not  liable  for  damage.  None  is  alleged.  (Code, 
1722.) 

In  another  view,  plaintiffs  have  retaken  $235.52  out  of  the 
$273.39  in  value  which  they  sold.  All,  therefore,  which  they  could 
lawfully  retain  out  of  the  $100  received  is  the  difference  between 
$235.52  and  $273.39,  or  $37.87.  They  should  at  least  have 
paid  the  defendant  '$62.13.  As  the  case  now  stands,  the  plaintiffs 
have  all  the  goods  they  ever  had,  except  some  which  they  sold  for 
$37.87,  and  they  also  have  $100  which  Dimmick  paid  them. 
So  they  have  $62.13  for  nothing. 
Hun— Voi*  XLII        89 
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The  fact  is  that  this  offer  of  plaintiffs  on  the  trial,  and  the  ver- 
dict thereon,  is  really  an  affirmance  of  the  contract  of  6ale.  This 
sum  is  computed  upon  the  basis  that  plaintiffs  sold  goods  to  the 
value  of  $273.39,  for  which  Dimmick  still  owes  them,  and  that  they 
have  received  therefor  in  goods  $200,  and  in  cash  $100,  leaving 
balance  due  Dimmick's  assignee  $26.61.  So  that  in  this  action 
the  plaintiffs  rescind  the  sale  in  order  to  replevy,  and  affirm 
it  in  order  to  retain  their  money.  Thus  the  principle  is  over- 
looked that  "  the  rights  of  the  parties  were  the  same  as  if  there 
never  had  been  any  contract  of  sale."  {Kinney  v.  Kiernan,  tti 
supra.) 

The  rights  of  the  parties  have  been  adjusted  as  if  there  had  been 
a  valid  contract,  and  not  as  if  "the  goods  had  been  tortiously 
obtained."  If  the  goods  were  tortiously  obtained  then  there  is  no 
consideration  for  plaintiffs  to  retain  the  $100,  if  the  sale  is  treated 
as  a  whole.  If  it  is  treated  as  separable,  so  that  they  can  affirm  it 
as  to  goods  which  they  cannot  find  $37  87  in  value,  then  they 
should  restore  $62.13. 

Judgment  affirmed,  with  costs. 


AUGUSTA  LINDEMAN,  as  Administratrix,  etc.,  of  WILLIAM 
LINDEMAN,  Deceased,  Appellant,  v.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Respondent. 

Negligence— when  the  question  of  ih*  plaintiff' %  contributory  negligence  should  be  left 
to  the  jury  —  right  of  one  finding  the  gates  at  a  railroad  crossing  open,  to  assume 
tfiat  it  is  safe  to  cross. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  recover  damages  for  the 
negligent  killing  of  her  husband  by  the  defendant,  it  appeared  that  on  the  night 
of  June  eighth,  at  about  nine  o'clock,  when  It  was  4t  pretty  dark."  the  deceased, 
a  charcoal  peddler,  in  returning  home  with  a  team  of  horses  and  his  empty 
wagon,  reached  a  place  where  the  highway  crossed  the  defendant's  three 
tracks  on  grade.  On  the  west  side  of  the  tracks,  from  which  side  the  deceased 
approached,  were  gates  consisting  of  two  white  poles  (worked  by  a  crank  on 
the  north  side  of  the  highway  west  of  the  tracks),  which  were  usually  lowered 
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when  trains  were  coining,  making  it  impossible  to  cross  the  tracks.  As  the 
deceased  crossed  the  track  he  was  struck  by  an  engine  backing  slowly  south- 
ward, without  any  light  and  without  ringing  any  bell  or  blowing  a  whistle, 
and  was  killed.  •  The  gates  were  up. 

Evidence  was  given  tending  to  show  that  the  deceased,  just  before  reaching  the 
track,  was  standing  in  his  wagon  leaning  on  the  forward  part  and  looking  up 
and  down  to  see  if  there  was  any  train  approaching,  and  other  evidence  was 
given  tending  to  show  that  the  defendant's  flagman,  who  was  on  the  easterly 
side  of  the  tracks  south  of  the  highway,  hallooed  to  the  deceased,  "stay  back." 

Erid,  that  it  was  error  to  nonsuit  the  plaintiff;  that,  taking  all  the  circumstances 
into  account,  especially  the  open  gates,  the  slowness  of  the  engine's  backward 
motion,  the  absence  of  light  upon  it,  the  noise  which  the  wagon  would  natu- 
rally make,  the  question  of  the  negligence  of  the  deceased  should  have  been 
left  to  the  jury. 

Appeal  from  a  judgment,  entered  upon  an  order  dismissing  the 
plaintiff's  complaint  made  at  the  trial  at  the  Albany  Circuit. 

John  S.  Wolfe  and  Eugene  Burlingame,  for  the  appellant. 

Bale  dk  IivlJdey,  for  the  respondent. 

Learned,  P.  J. : 

This  is  an  action,  brought  by  the  administratrix  of  William 
Iindeman,  deceased,  to  recover  for  his  death,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant.  The  plaintiff  was 
nonsuited  at  the  trial  on  the  close  of  her  own  evidence,  and 
appeals. 

Lindeman  was  a  charcoal  peddler  and  had  been  in  Albany  the 
day  of  the  accident  with  a  load  of  charcoal.  He  was  returning  with 
a  team  of  horses  and  his  empty  charcoal  wagon,  and  about  nine 
o'clock  he  reached  a  place  where  the  highway  crossed  the  defendant's 
three  tracks  on  grade.  It  was  the  eighth  of  June  and  the  night 
was  "  pretty  dark."  As  the  deceased  drove  across  the  track  he  was 
struck  by  an  engine  of  the  defendant's,  which  was  backing  down 
southward,  without  any  light  upon  it  and  without  ringing  a  bell  or 
blowing  a  whistle.  Across  the  highway,  on  the  west  side  of  the 
tracks  (from  which  side  the  deceased  approached),  were  gates  con- 
sisting of  two  white  poles  which  were  usually  lowered  across  the 
highway  when  trains  were  coming,  and  which,  when  lowered,  made 
it  impossible  to  cross  the  tracks.  After  trains  have  gone  by  the 
gates  were  raised.    They  were  worked  by  a  crank  on  the  north  side  of 
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the  highway  and  west  of  the  tracks.  At  the  time  of  the  accident  the 
gates  were  open.  These  gates  are  about  six  feet  from  the  track 
nearest  them.  The  first  point  where  a  man  approaching  the  tracks 
could  get  an  unobstructed  view  of  them  was  about  seventy-three  feet 
distant  therefrom.  One  witness  testified  that  the  deceased,  just 
before  reaching  the  track,  was  standing  in  his  wagon  leaning  on  the 
forward  part  and  looking  up  and  down  to  see  if  there  was  any 
danger  coming.  The  defendant's  flagman,  a  short  time  before  the 
accident,  had  been  in  the  shanty  on  the  south  side  of  the  highway 
and  the  east  side  of  the  track.  Soon  after  that  Brown,  who  was 
working  for  a  dispatch  company,  came  out  of  the  shanty  and  stood 
on  the  easterly  side  of  the  tracks  looking  south.  While  standing 
there  he  heard  the  flagman  halloo,  and  turned  and  saw  the  engine 
coming  on  the  west  track.  It  was  then  a  short  distance  from  the 
crank,  which  is  on  the  northerly  side  of  the  highway  where  the  arm 
of  the  gate  is  let  down.  The  engine  must  have  been  at  that  time 
near  to  the  highway.  Brown  then  saw  the  team  coming  and  hal- 
looed "  stay  back."  The  distance  from  Brown  to  the  place  of  the  gate 
was  about  fifty  feet.  The  flagman  was  on  the  easterly  track.  The 
engine  struck  the  forward  part  of  the  wagon  and  did  not  hurt  the 
horses.  They  must  have  crossed  the  track,  coming  on  a  little  trot 
There  was  evidence  of  negligence  on  the  part  of  defendant. 
Absence  of  light,  and  no  sound  of  bell  or  whistle,  with  open  gates, 
were  facts  for  a  jury  to  consider.  As  to  deceased,  the  question  of 
negligence  is  this :  Did  he  do  what  a  prudent  man  would  not,  or 
omit  what  a  prudent  man  would,  have  done?  {Kellogg  v.  N.  Y.  G. 
and  H.  R.  R.  /?.,  79  N.  Y.,  72 ;  Stackus  v.  IT.  Y.  C.  and  H.  R. 
R.  R.,  Id.,  468.)  As  to  the  hallooing  of  the  flagman  and  of  Brown, 
it  must  be  a  question  for  the  jury  whether  that  was  heard  over  the 
noise  which  a  charcoal  wagon  would  make  in  the  ears  of  one  riding 
therein.  The  defendant  insists  that  he  could  have  seen  the  engine 
if  he  had  looked,  and  was,  therefore,  negligent  as  a  matter  of  law. 
But  he  had  passed  this  place  before  and,  therefore,  knew  of  the 
gates.  He  saw  they  were  not  across  the  road,  and  as  they  were 
white  he  undoubtedly  saw  them  standing  upright  on  each  side.  As 
said  in  Glutihing  v.  Sharp  (96  N.  T.,  676),  this  was  an  assurance  of 
safety,  just  as  significant  as  if  a  gateman  had  beckoned  to  him  or 
invited  him  to  come  on. 
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Now,  suppose  one  approached  a  crossing  and  a  gateman  beckoned 
to  him  to  come  on,  and  suppose  he  6aw  an  engine  slowly  backing 
towards  the  crossing,  a  prudent  man  might  infer  that  the  gateman 
knew  that  the  engine  was  to  stop  before  it  reached  the  crossing  and 
that  there  was  no  danger.  It  may  often  be  the  case  that  engines  are 
moving  near  a  crossing  and  towards  it  which  they  are  not  to  cross. 
The  gateman  knowing  this  signals  the  traveler  to  crosa.  May  he  not 
then  cross  with  prudence  although  he  sees  the  engine  ?  This  engine 
was  not  drawing  a  train.  It  was  a  single  engine,  without  cars,  back- 
ing about  five  miles  an  hour.  That  it  was  not  about  to  go  across 
the  track  was  notified  to  the  public  by  the  fact  that  the  gates  were 
open.  {Directors  of  N.  E.  Ry.  Co.  v.  Wattless,  L.  R.,  7  Eng.  and 
Irish  App.,  12 ;  affirming  Wanless  v.  N.  JE  Ry.  Co.,  6  Q.  B.,  481.) 
The  opening  of  the  gates  is  an  affirmative  act,  giving  every  traveler 
to  know  that  the  crossing  is  safe ;  and  though  he  should  see  an 
engine  backing  at  about  the  rate  of  a  rapid  walk,  he  might  think  it 
would  6top  before  it  reached  the  place  where  the  company  had,  by 
their  signal,  said  the  engine  was  not  to  go.  How  far  the  witness, 
Creed,  was  to  be  credited  was  a  question  for  the  jury. 

Taking  all  the  circumstances  into  account,  especially  the  open 
gates,  the  slowness  of  the  engine's  backward  motion,  the  absence  of 
light  on  it,  the  noise  which  the  wagon  would  naturally  make,  we 
think  that  the  question  of  the  negligence  of  the  deceased  should 
have  gone  to  the  jury.  They  are  the  proper  judges  whether  he 
acted  as  a  prudent  man  would  have  done. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 

Bockks  and  Landon,  J  J.,  concurred. 
So  ordered. 
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JANE  M.  RE1D,  Respondent,  v.  HENRY  S.  TERWILLIGER, 

Appellant. 

Civil  damage  act  — 187$,  chap.  646  —  when  exemplary  damage*  may  be  recovered 

against  the  lessor. 

Where,  in  an  action  under  the  civil  damage  act,  brought  against  the  lessor  of 
the  premises  and  the  lessee  who  sold  the  liquor,  jointly,  a  case  is  made  which 
authorizes  the  recovery  of  exemplary  damages,  as  against  the  lessee  and  seller 
of  the  liquor,  such  damages  may  also  be  recovered  from  the  lessor,  although 
they  could  not  have  been  so  recovered  if  the  action  had  been  brought  against  him 
alone.    (Learned,  P.  J.,  dissenting.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
Ulster  Circuit  upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  motion  for  a  new  trial  made  upon  the  minutes  of  the  justice  before 
whom  the  action  was  tried. 

The  action  was  brought,  under  the  civil  damage  act,  to  recover 
damages  for  the  death  of  the  plaintiffs  husband,  which  was  alleged 
to  have  been  caused  by  liquor  sold  to  him  by  McLaughlin,  a  tenant 
of  the  defendant  Terwilliger. 

M.  H.  Hirschborg,  for  the  appellant. 

Gideon  Billy  for  the  respondent. 

Landon,  J.  2 

The  civil  damage  act  (Laws  1873,  chap.  646)  creates  a  cause  of 
action  unknown  to  the  common  law  and  a  new  ground  of  action. 
(  Volans  v.  Owen,  74  N.  T.,  526 ;  Mead  v.  Stratton,  87  id.,  493  ) 

This  cause  of  action  is  given  for  injuries  defined  by  the  act  and 
resulting  from  intoxication.  It  is  given  not  only  against  the  person 
who  sold  the  liquor,  causing  or  contributing  to  cause  the  intoxication 
from  which  the  injuries  resulted,  but  also  against  the  person  owning 
or  renting  the  building  in  which  such  liquor  was  sold,  having  knowl- 
edge that  intoxicating  liquors  are  to  be  sold  therein.  Such  person 
may  be  sued  severally  or  jointly  with  the  person  selling  the  liquor, 
and  both  are  declared  liable  for  "all  damages  sustained  and  for 
exempUry  damages." 

The  seller  and  his  landlord  were  jointly  sued  in  this  action. 
A  case  permitting  the  finding  of  exemplary  damages  was  made 
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against  the  tenant.  The  landlord  was  shown,  to  the  satisfaction  of 
the  jury,  to  have  had  knowledge  that  intoxicating  liquors  were  to 
be  sold  in  his  building.  The  common  law  would  not  make  him 
liable  for  exemplary  damages,  but  the  statute  does.  The  test  of 
liability  that  the  statute  imposes  upon  the  landlord  is  not  that  he 
himself  should  have  personally  done  any  wrong,  with  respect  to 
this  particular  sale  of  liquor,  but  that  he  should  have  sustained  the 
relation  to  his  wrong-doing  tenant  which  the  statute  defines. 

"  It  is  evident,"  say  the  court,  in  Mead  v.  Stiratton  (supra),  "  that 
tins  legislature  intended  to  go  in  such  a  case  far  beyond  anything 
known  to  the  common  law,  and  to  provide  a  remedy  for  injuries 
occasioned  by  one  who  is  instrumental  in  producing,  or  who  caused 
such  intoxication."  And  to  make  the  remedy  efficient  and  ample, 
it  gave  it  jointly  against  both  landlord  and  tenant,  and  embraced 
actual  and  exemplary  damages.  Moreover,  the  act  is  entitled  "An 
act  to  suppress  intemperance,  pauperism  and  crime."  To  expose 
to  these  damages  the  landlord  as  well  as  the  tenant,  was  manifestly 
the  legislative  instrument  for  the  suppression  of  these  evils. 

Rawlins  v.  Vidvard  (34  Hun,  205)  was  an  action  against  the 
landlord  alone.  The  court  held  that  exemplary  damages  could  not 
be  awarded  against  him  without  proof  of  aggravating  circumstances 
with  which  he  was  connected.  The  court  did  not  hold,  and  had  no 
occasion  to  hold,  that  if  both  landlord  and  tenant  had  been  jointly 
sued,  and  a  case  warranting  exemplary  damages  had  been  made  out 
against  the  tenant,  the  landlord  would  not  have  been  jointly  liable 
with  him.' 

The  judgment  should  be  affirmed,  with  costs. 

Bockes,  J.,  concurred. 

Lkarned,  P.  J.  (dissenting) : 

This  is  an  action  under  the  so-called  "  civil  damage  act,"  brought 
jointly  against  Terwilliger,  the  lessor  of  the  premises,  and  McLaugh- 
lin, the  lessee  and  keeper  of  the  hotel,  who  sold  the  liquor. 

Terwilliger  was  in  no  way  connected  with  the  sale  of  the  liquor. 
There  was  evidence  sufficient  to  justify  the  jury  in  finding  that 
McLaughlin  sold  the  liquor  under  such  circumstances  that  exem- 
plary damages  might  be  recovered  against  him.  The  only  question 
here  is  whether  exemplary  damages  could  be  recovered  against 
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Terwilliger,  who  had  no  connection  with  the  sale  of  the  liquor,  and 
whose  liability  was  only  that  imposed  by  the  statute  on  the  owner 
and  lessor  of  the  premises.  Exemplary  damages  under  this  act  can 
be  recovered  only  when  there  are  circumstances  of  abuse  or  aggra- 
vation proved.  (Franklin  v.  Schermerkorn,  15  Sup.  Ct.  [8  Hun], 
1 1 2.)  Exemplary  damages  are  allowed  against  a  wrong-doer,  and 
for  example's  sake,  as,  for  instance,  against  a  vendor  without  license. 
(Neu  v.  MoKechnie,  95  N.  Y.,  632  at  636.) 

If  Terwilliger  had  been  sued  alone  no  exemplary  damages  could 
have  been  recovered  against  him  on  the  facts  of  the  case.  He  had 
only  leased  the  premises  as  a  hotel,  and  this  was  a  lawful  and 
proper  transaction.  And  even  if  he  knew  that  liquors  were  sold 
there,  such  sale  was  lawful,  for  the  hotel  keeper  had  a  license. 
There  had  been  nothing  done  by  Terwilliger  for  which  he  should 
be  punished  to  make  an  example,  unless  leasing  property  as  a  hotel 
should  be  punished.  There  were  no  aggravating  circumstances  with 
which  he  was  connected.  {Rawlins  v.  Vidvard,  41  Sup.  Ct. 
,  [34  Hun],  205.) 

If,  then,  the  plaintiff  had  brought  several  actions  against  Ter- 
williger and  McLaughlin  she  might  have  recovered  against  the 
latter  actual  and  exemplary  damages.  She  could  have  recovered 
against  the  former  only  actual  damages.  There  is  nothing  to  the 
contrary  in  Bertholf  v.  O'ReiUy  (74  N.  Y.,  525).  The  liability 
under  this  act  is  wholly  statutory.  None  such  existed  at  common 
law.  But  there  is  some  analogy  between  the  relation  of  owner  and 
tenant  under  this  statute,  and  that  of  master  and  servant  at 
common  law. 

The  servant  may  be  liable  for  exemplary  damages  for  his  own 
wrong  doing.  The  master  is  not  then  liable  for  exemplary  dam- 
ages ;  but  he  may  be  so  liable  for  some  gross  negligence  or  miscon- 
duct on  his  own  part.  (Fisher  v.  Met.  EL  R.  R.  Co.,  41  Sup.  Ct. 
[34  Hun],  433.) 

In  other  words,  exemplary  damages  are  given  to  punish  a  man  for 
his  own  wrong,  and  not  to  punish  him  when  he  is  liable  only  as 
superior. 

So  in  the  case  of  owner  and  tenant  under  the  civil  damage  act, 
the  owner  is,  under  certain  circumstances,  made  by  statute  liable  for 
damages.     And  he  may  be  liable  for  exemplary  damages.     But,  as 
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said  in  Davis  v.  Standish  (33  Sup.  Ct.  [26  Hun],  at  615),  we  must 
look  to  the  common  law  to  determine  when  punitive  damages  may 
be  had.  And  the  common  law  shows  that  punitive  damages  are 
inflicted  (as  the  word  indicates)  by  way  of  pnnishment ;  and,  there- 
fore, for  a  man's  own  wrong  doing ;  not  for  the  wrong  doing  of 
another,  for  which  he  may,  however,  be  liable  to  respond  in  actual 


The  aggrieved  party,  in  cases  like  the  present,  may  sue  the  owner 
and  the  vendor  jointly  or  severally.  The  amount  of  damages  which 
could  be  recovered  against  each,  when  sued  separately,  might  be 
different.  There  might  be  aggravating  circumstances  against  one 
or  against  the  other.  There  is  no  joint  act.  The  privilege  of  a 
joint  action  is  only  statutory. 

If  Terwilliger,  when  sued  separately,  could  not  be  made  liable 
for  exemplary  damages,  except  on  the  ground  of  some  wrong  doing 
upon  his  own  part,  then  he  should  not  be  liable  for  such  damages 
when  sued  jointly. 

Bat  the  plaintiff  urges  that  she  has  the  privilege  of  bringing  a  , 
joint  action,  and  that  there  cannot  be  separate  verdicts.  She  was 
not  compelled  to  sue  jointly.  It  is  more  reasonable  that  if  she 
sues  jointly  she  should  be  limited  to  a  recovery  only  of  actual 
damages  against  an  innocent  person,  rather  than  that  an  innocent 
person  should  be  punished  by  punitive  damages  for  another's 
malicious  act. 

The  doctrine  of  exemplary  damages  is  illogical,  though  settled. 
It  should  not  be  extended  to  any  more  illogical  conclusions. 

The  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  ifEW  YORK,  Respond      !  &gg 

knt,  v.  JOHN  PARR,  Appellant.  42h      813 

f  66  AD»571 
Evidence  —  the  opinion  of  a  witness,  at  to  who  is  the  person  alluded  to  in  a  libelout      42h       313 
publication,  it  not  admissible  —  meaning  of  the  term  "  infamous  crime  "  —  a  libel  it       ■ 2  AD        • 
not  one. 

Upon  the  trial  of  the  defendant  for  an  alleged  libel  upon  one  Leo  Oppenheim,  it 
appeared  that  Oppenheim's  name  was  not  mentioned  in  the  libel,  but  it  was 
Hun— Vol.  XLH        40 
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claimed  by  The  People  that  he  was  the  person  intended,  and  that  he  was  pointed 
out  by  the  words  "the  Pearl  street  tailor"  and  by  the  name  "  Leo."  A  wit- 
ness>  called  by  The  People,  who  was  asked,  "  When  you  read  this  article  did 
you  recognize  its  application  to  any  particular  individual?  "  answered  "  I  did." 
To  the  question,  "  Who  was  the  person  that  you  recognized  that  this  article 
referred  to?  "  he  answered  "  Leo  Oppenheim." 

Held,  that  the  court  erred  in  admitting  the  evidence  against  the  objection  and 
exception  of  the  defendant. 

That  it  was  for  the  people  to  show  facts  from  which  the  jury  might  infer  that 
Oppenheim  was  the  person  intended  by  the  defendant,  and  that  the  opinion  of 
the  witness  should  not* have  been  received. 

People  v.  OrotweUtf  Johns.  Cases,  840);  Genet  v.  Mitchell  (7  Johns.,  120);  Hayu  v. 
BaU  (72  N.  Y.,  420)  distinguished. 

Libel  is  not  an  "infamous  crime"  within  the  meaning  of  that  term  as  used  in 
section  68  of  the  Code  of  Civil  Procedure,  conferring  upon  the  Court  of  Special 
Sessions,  in  the  city  of  Albany,  jurisdiction  to  try  and  determine  all  cases  of 
petit  larceny  charged  as  a  first  offense,  and  all  misdemeanors,  "  not  being 
infamous  crimes,"  committed  within  the  city. 

Appeal  from  a  judgment  of  the  Court  of  Special  Sessions  in  the 
city  of  Albany,  convicting  the  defendant,  John  Parr,  of  the  crime 
*of  libel,  and  sentencing  him  to  imprisonment  in  the  penitentiary 
for  the  term  of  six  months. 

The  libel  was  published  by  the  defendant  in  a  newspaper  called 
"  The  Owl." 

Edward  J.  Meegcm^  for  the  appellant. 

Hugh  ReiUy^  district  attorney,  for  the  respondent. 

Learned,  P.  J. : 

This  was  a  prosecution  for  an  alleged  libel  upon  Leo  Oppenheim. 
His  name  was  not  mentioned  in  the  libel,  but  it  was  claimed  by  the 
people  that  he  was  intended,  and  that  he  was  pointed  out  by 
the  words  "  the  Pearl  street  tailor,"  and  by  the  name  "  Leo."  On 
the  trial  a  witness  was  asked,  on  behalf  of  the  people,  "When  you 
read  this  article  did  you* recognize  its  application  to  any  particular 
individual  ? "  He  answered  "  I  did."  Then  he  was  asked,  "  Who 
was  the  person  that  you  recognized  that  this  article  referred  to  ? " 
and  he  answered,  "  Leo  Oppenheim."  These  questions  were  duly 
objected  to  and  exception  taken.  Similar  questions  were  put  to 
two  other  witnesses ;  objections  made  and  exceptions  taken. 

This  evidence  was  improper.    It  was  for  the  people  to  show  facts 
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from  which  the  jury  might  infer  that  Oppenheim  was  the  person 
intended  by  defendant.  The  testimony  of  witnesses  that  they 
recognized  Oppenheiin,  as  referred  to,  was  only  the  statement  of 
their  opinion.  And  this  matter  was  not  one  for  experts.  Their 
opinion  must  have  been  based  upon  facts  known  to  them.  They 
should  have  testified  only  to  such  facts. 

If  this  kind  of  testimony  were  proper,  then  the  defendant  could 
have  called  witnesses  to  testity  that  they  did  not  recognize  Oppen- 
heim as  the  person  referred  to.  But  such  testimony  would  be 
plainly  improper.  This  principle  is  distinctly  decided  in  Van 
Vechten  v.  Hopkins  (5  John.,  211) ;  Gibson  v.  Williams  (4  Wend., 
320);  Maynard  v.  Beardsley  (7  id.,  561,  in  the  Ot.  of  Errors); 
Weed  v  Bibbins  (32  Barb.,  315);  and  by  implication  in  Wright 
v.  Page  (36  id.,  441).  Two  cases  were  cited  by  the  people  as  sus- 
taining the  court  below,  viz :  People  v  Croswell  (3  Johns,  cases, 
340),  and  Genet  v.  Mitchell  (7  Johns.,  120).  In  the  former  no 
question  or  decision  was  made  upon  this  point.  The  whole  dis- 
cussion is  upon  the  right  of  a  jury  to  determine  the  whole  issue,  and 
on  the  right  of  defendant  to  show  the  truth  of  the  statement  alleged 
to  be  a  libel.  In  the  other  case  the  court  recognize  Van  Vechten 
v.  Hopkins  as  sound  law.  The  testimony  given  by  the  witness 
had  not  been  objected  to,  and  was  quite  immaterial. 

It  is  said  by  the  counsel  for  the  people  that  the  judgment  should 
not  be  reversed,  because  there  is  evidence  that  defendant  admitted 
to  a  witness  that  Oppenheim  was  intended.  But  we  cannot  say  that 
the  jury  would  have  believed  the  evidence  as  to  this  admission,  if  it 
had  not  been  fortified  by  the  illegal  evidence  of  the  opinions  of 
witnesses. 

"We  are  referred  to  the  language  of  the  court  in  Hayes  v.  Ball 
(72  N.  Y.,  420),  as  supporting  the  position  of  the  people.  The 
question  now  under  consideration  was  not  involved  in  that  case.  It 
is  veiy  possible  that  in  the  case  of  verbal  slander,  if  all  the  persons 
who  heard  the  alleged  slander  tgstify  that  they  understood  the  words 
in  a  sense  entirely  harmless,  this  may  be  a  good  defence ;  because, 
in  that  case,  the  defendant  has  not  conveyed  to  the  mind  of  any 
person  a  charge  or  disgraceful  statement  in  respect  to  the  plaintiff. 

But  the  present  is  a  very  different  case.  Here  is  a  libelous  pub- 
lication.   The  attempt  is  not  to  show  that  it  was  understood  by  all 
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readers  in  a  harmless  sense.  Bat  the  attempt  is  to  show  that  it  is 
aimed  at  a  particular  person  by  the  opinion  of  several  who  read 
it.  It  is  unquestionably  proper  and  important  to  show  that  fact 
But  it  must  be  shown  by  circumstances  surrounding  the  parties. 
The  circumstances  which  induced  the  belief  in  the  minds  of  the 
witnesses  that  Oppenheim  was  the  man  intended,  would  have  perhaps 
produced  the  same  belief  in  the  minds  of  the  jury.  At  any  rate  the 
defendant  was  entitled  to  the  judgment  of  the  jury  on  that  point. 

A  question  is  raised  as  to  the  jurisdiction  of  the  Court  of  Special 
Sessions  of  Albany.  It  has  jurisdiction,  among  other  things,  of 
"all  misdemeanors,  not  being  infamous  crimes,  committed  within 
the  city."     (Sec.  68  Code  Orirn.  Proc.) 

The  defendant  claims  that  the  publication  of  a  libel  is  an  infam- 
ous crime. 

The  repeal,  by  chapter  593,  Laws  of  1836  of  section  31,  title  7, 
chapter  I,  part  4,  Revised  Statutes,  has  left  us  to  the  common  law  to 
determine  what  are  infamous  crimes.  It  is  quite  unfortunate  that 
so  important  an  exception  should  be  expressed  in  words  which 
have  always  been  somewhat  vague  in  their  meaning. 

The  question  what  crimes  were  infamous  used  to  be  important 
principally  because  a  conviction  for  any  of  such  crimes  excluded 
the  convicted  person  from  beiug  a  wituess.  That  rule  is  abrogated. 
(Penal  Code,  714;  Code  Civ.  Proc.,  832.) 

Still,  the  words  " infamous  crimes"  in  section  68  above  cited, 
must  apply  to  such  crimes  as  were  infamous  at  common  law. 

Blackstone  mentions,  as  making  one  infamous,  u  treason,  felony, 
perjury  or  conspiracy,  or  if,  for  some  infamous  offense,  he  hath 
received  judgment  of  the  pillory,  tumbrel  or  tho  like,  or  to  be 
i  branded,  whipt  or  stigmatized,  or  if  he  be  outlawed  or  excommuni- 
cated, or  hath  been  attainted  of  false  verdict,  praemunire  or  forgery." 
(3  Bl.  Com.  370,  364.) 

If  the  punishment  inflicted  were  to  determine  the  question  of 
infamy,  then  the  publication  of  a  libqj.  might  have  been  an  infamous 
crime.    (Tutchiri*  Case,  14  State  Trials,  1095.) 

But  the  better  opinion  is,  that  it  is  the  nature  of  the  crime,  and 
not  the  punishment,  which  determines  the  question,  and  that  an 
infamous  crime  \*  an  offense  "  implying  such  a  dereliction  of  moral 
principle  as  carries  with  it  a  conviction  of  a  total  disregard  to  the 
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obligation  of  an  oath."  (Per  Sir  Win.  Scott,  quoted  in  1  Green. 
Ev.  373 ;  Abbott's  Law  Diet,  title  "  Infamous  Crimes.") 

In  that  section  Greenleaf  gives  as  the  enumeration  of  infamous 
crimes :  treason,  felony  and  the  crimen  falsi.  The  publication  of 
a  libel  certainly  is  not  within  the  first  or  the  second.  Nor  is  it 
within  the  third,  the  crimen  falsi;  which  implies  some  fraud  or 
deceit,  and  which  of  itself  must  indicate  a  bad  and  immoral 
character. 

Now,  on  the  contrary,  the  publication  of  a  libel,  while  it  may 
sometimes  be  done  with  a  very  bad  intent,  does  not  necessarily 
imply  disgraceful  or  immoral  motives.  It  is  not  necessary  to  refer 
to  the  many  well  known  convictions  in  England  of  men  influenced 
by  patriotic  motives,  which  prove  this  assertion.  Certainly,  the 
crime  is  not  one  which  involves,  necessarily,  deception  or  dishon- 
esty.    On  the  contrary,  its  publicity  is  of  the  essence  of  the  wrong. 

We  do  not  think,  therefore,  that  the  publication  of  a  libel  is,  in 
its  nature,  an  infamous  crime ;  though  it  may  sometimes  show  a 
malevolent  or  a  contemptible  spirit. 

The  judgment  and  conviction  should  be  reversed,  and  new  trial 
granted. 

Bogkbb  and  Landon,  J.J.,  concurred. 

Judgment  and  conviction  reversed,  new  trial  granted. 


PATRICK  PRENDERGAST,  Respondent,  v.  THE  VILLAGE 
OF  SCHAGHTICOKE,  Apfkllant. 

Board  cf  health— expenses  incurred  in  abating  a  nuisance  are  to  be  charged  upon  the 
occupant— 1850,  chapter  824,  as  amended  by  chapter  169  of  1854;  chapter  790  of 
1867  and  chapter  761  of  1868. 

Sections  8  and  4  of  chapter  824  of  1850,  conferred  upon  boards  of  health  power 
to  make  regulations  concerning  the  suppression  and  removal  of  nuisances, 
and  provided  that  persons  violating  them  should  be  deemed  guilty  of  a  misde- 
meanor. By  chapter  790  of  1867  these  sections  were  so  amended  as  to  confer 
upon  the  board  the  power  to  make  orders  in  special  or  individual  cases,  and  as 
amended  they  authorized  the  board,  when  its  orders  were  not  complied  with, 
to  suppress  a  nuisance,  and  directed  that  the  expense  thereof  should  be  a  charge 
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on  the  occupant,  or  any  or  all  of  the  occupants,  and  that  it  might  be  sued  for 
and  recovered  by  the  board  and  made  it  a  hen  upon  the  property. 

Section  5  of  the  act  of  1830,  which  provided  that  "all  the  expenses"  incurred 
by  the  boards  in  the  execution  of  the  act  should  be  a  county  charge,  was 
amended  by  chapter  169  of  1854,  so  as  to  charge  the  town  with  so  much  of  the 
said  expenses  as  should  exceed  the  sum  of  $300.  Chapter  761  of  18*38  amended 
this  section  by  providing  that  "all  expenses  incurred  by  the  several  boards  of 
health,  in  the  execution  and  performance  of  the  duties  imposed  by  this  act, 
shall  be  a  charge  only  on  their  respective  cities,  villages  and  towns/'  to  be 
audited,  levied  and  collected  as  other  city,  village  and  town  charges. 

Held,  that  the  provisions  added  to  section  4  by  the  act  of  1867,  charging  the 
expense  incurred  in  abating  a  nuisance"  upon  the  occupants  of  the  property, 
and  giving  a  remedy  by  action  against  them  and  a  lien  on  the  premises,  was 
not  repealed  or  affected  by  the  passage  of  chapter  761  of  1868. 

That  the  latter  act  must  be  construed  to  apply  to  such  expenses  only  as  were  not 
covered  by  section  4  as  amended  by  the  act  of  1867. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury  directed  by  the  court  at  the  Rensselaer  Circuit. 

The  action  was  brought  for  work  claimed  to  have  been  performed 
by  the  plaintiff  in  abating  an  alleged  nuisance  pursuant  to  the  direc- 
tions of  the  board  of  health  of  the  defendant  the  village  of 
Schaghticoke. 

Henry  A.  Merritt,  for  the  appellant. 
Edgar  L.  Fursman,  for  the  respondent. 

Learned,  P.  J. : 

Chapter  324,  Laws  of  1850,  provides  for  appointment  of  boards  of 
health.  Section  3  defines  their  powers.  In  subdivision  3  it  is  said 
they  may  make  regulations  concerning  "  the  suppression  and  removal 
of  nuisances."  Subdivision  8  authorizes  them  to  employ  persons  to 
carry  into  effect  their  regulations.  Section  5  says  that  all  expenses 
(except  their  compensation)  shall  be  a  county  charge.  Section  5 
was  modified  by  chapter  169,  Laws  of  1854,  making  all  over  a  cer- 
tain amount  chargeable  to  the  towns.  This  was  repealed  by  chapter 
761,  Laws  of  1868,  hereafter  mentioned. 

Chapter  790,  Laws  of  1867,  very  largely  amended  sections  3  aud 
4  of  the  first-named  act,  extending  and  amplifying  the  powers  of 
the  boards.  By  subdivision  6  of  section  3,  thus  amended,  the  board 
might  make  orders  in  special  or  individual  cases  not  of  general 
application. 
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Section  4  of  the  original  act  only  made  a  person  guilty  of  a  mis- 
demeanor who  violated  their  regulations.  As  amended,  it  authorized 
the  board,  when  its  special  orders,  duly  served  or  posted,  were  not 
qpm plied  with,  to  enter  the  premises  and  suppress  or  remove  the 
nuisance.  "And  the  expense  thereof  shall  be  a  charge  upon  the  occu- 
pant, or  any  or  all  the  occupants  of  said  premises,  and  may  be  sued 
for  and  recovered,  with  costs,  by  said  board  in  the  name  of  such 
board."  Further  provision  is  made  for  the  sale  of  the  premises 
where  the  judgment  is  not  collected. 

^Now  it  must  be  observed  that,  notwithstanding  this  amendment 
to  sections  3  and  4,  section  5  remained  undisturbed.  That  is  the 
section  which  declared  that  the  expenses  of  the  board  should  be  a 
charge  partly  on  the  counties  and  partly  on  the  towns.  Therefore, 
it  appears  that  section  5  was  in  harmony  with  section  4,  as  thus 
amended.  So  that  the  expenses  of  the  board,  referred  to  in  section  5 
(then  slightly  amended  by  the  law  of  1854,  above  mentioned),  were 
something  different  from  the  expense  of  removing  or  suppressing 
a  nuisance.  This  latter  expense  was  expressly  provided  for  in 
great  detail  by  section  4,  as  amended  by  the  aforesaid  law  of  1867. 
Then  came  chapter  761,  Laws  of  1868,  which  repealed  the  aforesaid 
law  of  1854  and  again  amended  section  5  of  the  original  law,  saying 
that  "  all  expenses  incurred "  (using  the  same  language  as  in  the 
original  section)  should  be  a  charge  on  the  respective  cities,  villages 
and  towns. 

Now  it  is  claimed  that  the  effect  of  the  amendment  of  the  original 
section  5  (a  section  which  in  varying  forms  has  been  in  force  6ince 
the  passage  of  the  original  act)  is  to  take  away  the  provisions  of  sec- 
tion 4,  as  amended  by  the  law  of  1867,  aforesaid.  It  seems  to  us 
that  this  is  not  a  proper  construction.  Section  5  of  the  original 
act,  in  one  form  or  another,  has  been  in  force  all  the  time.  It  was 
in  force  when  the  law  of  1867  amended  section  4.  At  that  time  it 
provided  that  the  expenses  incurred,  to  the  amount  of  $300,  should 
be  a  charge  on  the  county,  above  that  on  the  town. 

When,  therefore,  leaving  that  section  undisturbed,  the  act  of  1867 
provided  specially  for  the  case  of  expenses  in  entering  into  premises 
after  notice  and  suppressing  or  removing  a  nuisance;  giving  a 
remedy  by  action  and  a  lien  on  the  premises,  it  is  plain  that  this 
was  an  expense  not  intended  in  the  general  provision  of  section  5, 
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then  in  force.  The  amendment  of  section  5,  by  the  act  of  1868, 
does  not  change  this  reasoning.  The  amended  section  4  still 
remains,  with  its  special  provisions  for.  the  special  case.  The 
occupant  and  the  premises  still  remain  as  much  liable  as  they  ever 
were.  If  the  act  of  1868  had  been  an  entirely  new  enactment 
there  would  have  been  room  for  the  argument  that  it  was  intended 
to  change  the  provisions  of  section  4,  in  respect  to  the  payment  of 
expense  incurred  pursuant  thereto.  But  it  is  only  a  modification 
of  an  original  section. 

It  may  be  urged  that  the  words  of  the  act  of  1868  arc  "all 
expenses."  But  such  were  the  words  of  the  original  section  5  in  the  act 
of  1850  (chap.  324),  and  neither  the  omission  of  the  word  "  all "  in  the 
act  of  1854,  nor  its  insertion  in  the  act  of  1868,  is  material,  because, 
while  section  5,  amended  in  1854,  required  that  the  counties  and . 
towns  should  pay  the  expenses  incurred  by  the  boards  of  health,  the 
act  of  1867  so  amended  section  4  as  to  make  the  premises  and  the 
occupant  liable  in  the  special  case  therein  provided.  Thus  6uch 
expense  was  evidently  excepted  from  the  general  provision  of  sec- 
tion 5,  and  the  act  of  1868  only  changed  the  liability  for  those 
general  expenses,  so  that  a  part  thereof  should  no  longer  be  charge- 
able on  the  county.  But  "  expenses  incurred  "  still  meant  what  the 
same  words  meant  when  the  act  of  1867  had  been  passed.  Prior 
to  the  act  of  1867  there  was  no  provision  for  imposing  any  expense 
on  a  person  or  on  property.  The  only  compulsory  power  was  that 
disobedience  was  a  misdemeanor.  The  act  of  1867  changed  this, 
and  gave  the  board  power  to  collect  this  expense  in  question  from 
the  person  or  property  properly  chargeable.  There  has  been  nothing 
intended  to  abandon  that  principle. 

The  defendants  insist  also  that  the  power  to  remove  and  abato 
nuisances  is  by  the  village  charter  given  to  the  trustees.  (Chap. 
512,  Laws  1867,  tit.  3,  §  3,  sub.  22,  p.  1334.)  The  corporate  name 
was  changed  to  Schaghticoke.     (Laws  1881,  chap.  75.) 

That  subdivision  makes  the  expense  a  lien  on  the  lot.  The 
defendants  also  cite  section  3  of  miscellaneous  provisions  of  8aid 
act,  page  1351,  as  showing  that  the  village  is  forbidden  to  contract 
any  debt  or  liability,  except  as  therein  limited. 

In  the  view  we  have  taken,  it  is  unnecessary  to  inquire  as  to  the 
effect  of  the  special  provisions  of  this  charter.     The  question  seems 
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to  be  settled  in  People  ex  rd.  Bclteer  v.  Daley,  (44  Sup.  Ct,  87 
Hun,  461.) 

In  accordance  with  the  provisions  of  section  4,  as  amended  by 
the  act  of  1867,  above  mentioned,  the  board  of  health,  in  October, 
1881,  passed  a  resolution  that  certain  parties  be  notified  to  remove  a 
certain  alleged  nuisance,  and  that  if  this  was  not  done  the  board 
would  remove  it  and  charge  expense  to  the  parties.  Notice  was 
served  on  those  parties  and  they  did  not  remove  the  alleged  nuisance. 

November  1, 1881,  the  board  accepted  a  bid  of  plaintiff  for  build- 
ing a  culvert  to  drain  a  swamp  or  marsh.  This  swamp  or  marsh 
was  the  alleged  nuisance.  December  17,  1881,  the  board  of  health 
audited  plaintiff's  bill,  and  a  bill  of  one  Hasbrouck,  amounting  in 
all  to  $523.12.  They  notified  the  trustees,  December  20, 1881,  and 
requested  them  to  levy  a  tax  for  $523.12. 

Subsequently,  they  served  another  notice  on  the  trustees  with 
plaintiff's  bill  attached,  amounting  to  $613.12,  and  requested  the 
trustees  to  levy  a  tax  therefor.  The  original  contract  with  plaintiff 
seems  to  have  been  for  $480.  Other  work  was  done  by  him  under 
the  direction  of  the  president  of  the  board,  worth  $120. 

Now,  without  examining  several  questions  that  are  made,  viz. : 
whether  the  swamp  was  a  nuisance ;  whether  the  board  was  prop- 
erly constituted,  and  the  like,  it  appears  to.  us  that  this  expense  of 
suppressing  and  removing  a  nuisance  is  governed  by  the  aforesaid 
section  4,  as  amended  by  the  act  of  1867.  It  is  an  expense  to  be 
paid  by  the  occupant  or  charged  upon  the  premises. 

Such  was  the  view  of  this  board  when  they  served  their  notice 
of  October  upon  the  parties.  This  is  a  just  view.  The  suppres- 
sion of  a  nuisance  should  be  at  the  expense  of  the  person  who 
maintains  it,  and  not  at  the  expense  of  the  village. 

We  think  that  the  act  of  1868,  which  amended  section  5,  did  not 
affect  the  provisions  of  section  4,  as  amended  in  1867.  But  that 
the  expenses  meant  in  section  5,  have  always  been,  and  are  such  as 
have  not  been  specially  provided  for  by  section  4,  as  amended,  or 
otherwise. 

In  construing  these  acts,  we  must  treat  the  amendments  as  if  they 
were  incorporated  into  the  statute,  and  must  read  the  statute  as  a 
whole. 

Reading  the  act  of  1850,  with  sections  3,  4  and  5  as  they  now 
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stand,  we  have  the  special  provision  of  section  4  for  the  expense  of 
suppression  of  nuisances,  making  such  expense  a  liability  of  the 
occupant  and  a  charge  on  the  premises. 

Then  following  we  have  section  5  as  to  expenses  incurred  by 
the  boards  to  be  charged  on  the  villages,  etc.  We  must  consider 
that  this  section  is  qualified  by  that  which  precedes  and  applies  to 
expenses  not  provided  for  by  section  4. 

The  judgment  should  be  reversed,  new  trial  granted,  costs  to 
abide  event. 

Bockbs  and  London,  JJ.,  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 


PETER  H,  PULVER  and  Otheks,  Respondents,  v.  SAMUEL 
8.  SKINNER,  Appellant. 

J.  WRIGHT  OLMSTEAD,  Respondent,  v.  SAME,  Appellant. 

ERASTUS  DARLING  and  Another,  Respondents,  v.  SAME, 

Appellant. 

Bond  —  right  of  one,  not  a  party  to  it,  to  enforce  an  agreement  by  the  obligor  to  pay  a 
debt,  due  to  the  claimant  from  the  obligee's  ancestor. 

In  consideration  of  the  conveyance  to  him  of  certain  real  and  personal  property, 
Robert  Clements  assumed  and  agreed  to  pay  certain  indebtednesses  of  his  grant- 
ors', W.  and  B.  Van  Vranken,  and  to  save  them  harmless  therefrom.  After 
Robert's  death,  his  administrator,  John  Clements,  entered  into  an  agreement 
with  one  Skinner,  the  defendant  herein,  as  executor  (no  testator  being  named), 
by  which  it  was  agreed  that  John  Clements  should  convey,  or  cause  to  be  con- 
veyed, the  said  property,  to  Skinner,  and  that  Skinner  should  pay  such  indebted- 
ness. Subsequently  the  widow  and  all  the  heirs  of  Robert  Clements  (except  a 
minor)  conveyed  the  real  estate  to  the  defendant  Skinner,  as  executor  of  Peter 
Skinner,  deceased,  in  consideration  of  $11,000  and  a  bond  to  be  executed  by 
him,  and  covenanted  that  the  minor  would  convey,  which  he  subsequently  did. 

In  consideration  of  this  conveyance,  Skinner  executed  to  John  Clements,  admin- 
istrator of  Robert,  and  attorney  in  fact  for  the  widow  and  heirs,  a  bond, 
reciting  the  existence  of  the  claims  against  the  estate  of  Robert  and  speci- 
fying them;  the  conveyance  was  on  the  express  agreement  that  Skinner 
would  pay  the  debts  and  save  said  estate  harmless.  The  condition  was  that 
the  obligor  should  pay,  or  cause  to  be  paid,  the  aforesaid  claims  and  save  the 
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arid  estate  harmless,  and  within  four  months  deliver  receipts  for  such  pay- 
ments to  the  obligee,  and  by  the  bond  he  further  agreed  "to  and  with  the 
owners  of  said  claims  to  pay  all  that  is  Justly  due  them,  not  exceeding  the 
aforesaid  amounts." 

Bdd,  that  an  owner  of  any  of  the  said  claims  could  maintain  an  action  against  the 
defendant,  upon  the  bond,  to  recover  the  amount  due  to  him  from  the  Van 
Yrankens. 

Truman  v.  Turner  (69  N.  Y.,  280)  distinguished. 

-Appeal  by  the  defendant  from  a  judgment  entered  at  the 
Saratoga  county  Special  Term. 

In  1882  William  and  Benjamin  Van  Vranken  conveyed  to  Robert 
Clements  real  and  personal  property,  in  consideration  whereof  he 
assumed  and  agreed  to  pay  certain  indebtedness  of  the  Van  Vran- 
kens,  and  to  keep  them  harmless  therefrom.  Robert  Clements 
subsequently  died,  and  John  Clements  was  appointed  his  adminis- 
trator. Subsequently  an  agreement  was  made  between  John  Clem- 
ents, administrator,  and  Samuel  S.  Skinner,  the  defendant,  named 
therein  as  executor  (but  not  of  anj  person),  reciting  the  conveyance 
by  the  Van  Vrankens  and  the  assumption  of  their  debts  by  Robert 
Clements,  and  the  intention  of  the  parties  that  the  real  and  personal 
property  should  be  transferred  to  Skinner,  as  executor,  upon  his 
assuming  and  paying  the  said  indebtedness ;  and  then  containing 
an  agreement  that  John  Clements  would  convey,  or  cause  to  be 
conveyed,  said  property,  and  that  Skinner  would  pay  such  indebt- 
edness.   It  was  agreed  that  this  should  be  done  within  nine  months. 

Subsequently,  and  within  nine  months,  the  widow  and  heirs  of 
Robert  Clements  (excepting  a  minor  heir)  conveyed  said  real  estate 
to  said  Skinner,  as  executor  of  Peter  Skinner,  deceased,  in  consid- 
eration of  $11,000  and  of  a  bond  executed  by  him,  and  covenanted 
that  the  minor  should  convey.  In  consideration  thereof,  Skinner, 
the  same  day,  April  12, 1884,  executed  to  John  Clements,  adminis- 
trator of  the  estate  of  Robert  Clements,  and  a3  attorney,  in  fact,  of 
.  the  widow  and  heirs-at-law,  a  bond  in  the  penal  sum  of  $6,080.28. 
The  bond  recites  that  there  exist  certain  claims  against  the  estate  of 
Robert  Clements,  specifying  them ;  that  the  widow  and  heirs  have 
conveyed  to  the  obligor  certain  real  estate  on  the  express  agreement, 
as  a  part  of  the  consideration,  that  he  would  pay  the  debts  and  save 
the  estate  harmless.  The  condition  is  that  the  obligor  will  pay,  or 
cause  to  be  paid,  the  aforesaid  claims  and  save  said  estate  harmless, 
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and  within  fonr  months  will  deliver  receipts  for  such  payments  to 
the  obligee.  And  the  bond  continues :  "  And  for  the  consideration 
aforesaid  the  party  of  the  first  part  agrees  to  and  with  the  owners 
of  said  claims  to  pay  all  that  is  justly  due  them,  not  exceeding  the 
aforesaid  amounts." 

Subsequently  the  heir  of  Robert  Clements,  who  was  a  minor  at 
the  time  of  execnting  the  deed,  conveyed  his  share.  These  actions 
are  by  creditors  named  in  the  bond  to  recover  their  claims. 

Jacob  W.  Clute  and  L.  Vamey,  for  the  appellant. 

James  Van  Voast,  for  the  respondent. 

Learned,  P.  J. : 

The  first  point  is,  that  the  first  action  is  by  Wait,  Pulver  & 
Rockwell,  while  the  creditors  named  in  the  bond  were  Wait  &  Pul- 
ver. But  evidence  was  given  tending  to  show  that  the  claim  hi 
question  was  contracted  in  dealings  under  the  name  of  Wait  & 
Pulver.  The  amount  of  the  claim  is  that  stated  in  the  bond,  and 
the  claim  itself  is  traced  from  its  origin  in  an  indebtedness  of 
William  and  Benjamin  Van  Vranken.  The  obligation  assumed  by 
defendant  was  not  that  of  a  mere  guarantor.  He  was  to  pay  the 
debts,  and  as  between  him  and  the  estate  of  Robert  Clements  he 
became  principal  debtor.  It  was  enough  to  show  that  this  was  one 
of  the  claims  he  became  liable  to  pay. 

Some  stress  was  laid  by  the  defendant  on  the  fact  that  the  con- 
veyance was  executed  to  him  as  executor.  But  that  is  immaterial. 
He  chose  to  take  the  conveyance  in  that  form.  Even  if  it  had  been 
made,  at  his  request,  to  a  third  party,  still  the  consideration  for  his 
bond  would  have  been  sufficient.  Nor  is  it  material  that  the  minor 
heir  did  not  convey  at  the  time  when  the  bond  was  given.  The 
defendant  accepted  the  covenant  of  the  other  heirs,  and  that  cov- 
enant has  been  performed. 

The  next;  and  the  principal  point,  is  whether  this  is  a  case  in 
which  these  creditors  can  sue  upon  an  agreement  to  which  thej 
are  not  actual  parties. 

We  do  not  think  it  necessary  to  go  over  all  the  cases  bearing  on 
this  point  and  to  show  the  distinctions  which  run  through  them. 
It  is  enough  to  call  attention  to  the  position  of  the  parties.    The 


Digitized  by 


Google 


PULVER  v.  SKINNER.  325 

Third  Department,  November  Term,  1880. 

widow  and  heirs  of  Robert  Clement  held  this  property.  Robert 
Clement,  in  his  life-time,  was  personally  bound  to  pay  these  Van 
Vranken  de^ts,  and  the  property  was  probably  liable  therefor  also 
in  equity.  At  any  rate,  on  his  death  this  property  became  liable  fo 
pay  his  debts.  It  is  not  necessary  to  say  that  the  debts  were  strictly 
a  lien,  but  they  could  through  proper  proceedings  be  enforced  out 
of  the  property.  At  the  same  time  the  widow  and  heirs  were  not 
personally  liable  for  the  debts. 

Under  this  condition  of  affairs  they  transfer  this  property  to  the 
defendant,  on  his  express  agreement,  not  merely  to  appropriate 
the  same  to  these  debts,  but  himself  to  pay  the  debts  and  to  save 
the  estate  harmless.  For  this  he  lias  received  and  retains  an  ample 
consideration.  If  the  obligee  had  been  liable  for  the  debts  the  case 
would  have  been  plainly  within  Barlow  v.  Myers  (64  N".  T.,  41). 
But  it  is  urged  that,  as  the  widow  and  heirs  were  not  personally 
liable,  Skinner  is  not  by  the  bond  liable  to  the  creditors,  under  the 
rule  laid  down  in  Vrooinan  v.  Turner  (69  N.  Y.,  280).  In  the 
opinion  given  in  that  case,  the  right  of  the  third  party  to  have  an 
action  upon  the  promise  is  said  to  depend  first,  on  the  intent  of  the 
promisee  to  secure  some  benefit  to  the  third  party,  and  second,  on 
some  privity  l*tween  the  two,  the  promisee  and  the  third  party, 
and  some  obligation  or  duty  owing  from  the  former  to  the  latter. 

There  can  be  no  question,  in  this  case,  of  the  intent  of  the  prom- 
isee to  secure  a  benefit  to  these  creditors.  The  last  clause  of  the 
bond  is  an  express  agreement  of  the  defendant,  "  to  and  with  the 
owners  of  these  claims,  to  pay  all  that  is  justly  due  them."  The  bond 
was  not  one  of  mere  indemnity  to  the  obligee.  It  was  for  actual 
payment  to  the  creditors. 

We  must  then  inquire  whether  there  was  a  privity  between  them, 
and  an  obligation  or  duty  owing  from  the  promisee  to  the  creditors. 

As  administrator  and  as  widow  and  heirs  of  Robert  Clement,  the 
parties  named  in  the  bond  were  in  privity  with  the  creditors  of 
Robert  Clements.  There  was  not,  it  is  true,  a  personal  obligation 
on  them  to  pay  the  debt.  But  we  think  that  there  was  some  obli- 
gation or  duty  resting  on  the  administrator  and  on  the  heirs  in 
respect  to  the  creditors.  It  was  the  duty  of  the  administrator,  in 
default  of  sufficient  personal  property,  to  cause  the  real  estate 
to  be  applied  to  the  debts.    And  the  heirs  themselves  might  be  sued 
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by  the  creditors  in  respect  to  any  land  of  the  deceased  in  their  pos- 
session, and  might  be  made  personally  acconntable  for  any  which 
they  had  sold.     (Code,  sec.  1843,  et  seq.) 

Thus,  heirs  do  not  stand  in  a  position  simply  like  that  of  the 
owner  of  an  equity  of  redemption  who  is  not  liable  for  the  mort- 
gage debt.  He  clearly  has  no  duty  towards  the  mortgagee.  If  he 
sells  the  property,  he  does  not  become  liable  for  the  debt.  The  lien 
is  fixed,  and  he  cannot  disturb  it  But  the  heir  who  sells  may,  in 
some  cases,  become  personally  liable.  It  may  then  be  justly  said 
that  the  heir  is  under  some  obligation  or  duty  to  the  creditor  of  the 
deceased,  within  the  principle  applicable  to  these  cases. 

When,  therefore,  in  performance  of  that  obligation,  the  heirs 
have  thus  provided  for  the  payment  of  these  debts,  it  is  equitable 
that  the  creditors  should  be  allowed  to  have  the  benefit  of  that 
arrangement,  although  not  actually  parties  to  the  instrument. 

Here  the  heirs  have  made  a  specific  appropriation  of  this  land  as 
a  consideration  for  the  payment  of  these  debts.  And  the  principle 
that  a  third  party  may  have  an  action  on  a  contract  made  for  his 
benefit  could  seldom  have  a  more  beneficial  application. 

The  judgment  should  be  affirmed,  with  costs. 

Bookes  and  Landon,  J  J. 

In  each  case  judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Estate  of   ADOLPH  R.  VAN  DER- 
«  isg  MOOR,  Deceased. 


Surrogate's  Court  —  when  money  received  by  an  executor  under  a  policy  of  insurance 
on  the  life  of  the  testator  is  not  assets  of  his  estate. 

Upon  the  application  of  the  petitioner,  the  widow  of  one  Van  Dermoor,  an  order 
was  made  by  a  Surrogate's  Court  directing  the  executor  of  Van  Dermoor  to  pay 
to  the  petitioner  the  money  received  by  him,  under  a  policy  of  insurance  upon 
the  life  of  the  deceased  which  made  the  amount  insured  payable  "  to  the  said 
assured,  his  executors,  administrators  or  assigns,  •  *  •  for  the  benefit  of 
his  widow,  if  any." 

Held,  that  the  money  belonged  to  the  widow,  and  was  received  by  the  defendant, 
not  as  assets  of  the  estate  of  the  deceased,  but  that  he  received  it  as  a  trustee 
under  the  policy  for  the  widow. 

That  the  order  should  be  reversed,  as  the  surrogate  had  no  jurisdiction  to  make  it 
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Appeal  by  William  Van  Dermoor,  as  executor  of  Adolph  R. 
7  an  Dermoor,  deceased,  from  a  decree  of  the  Surrogate's  Court 
of  Schenectady  county,  requiring  the  executor  to  pay  Nancy  E. 
Van  Dermoor,  the  petitioner  herein  and  the  widow  of  the  testator, 
$1,727.69,  the  proceeds  of  a  life  insurance  policy  issued  upon  the 
life  of  the  testator  by  the  New  England  Life  Insurance  Company. 

Jacob  W.  Clute  and  Alonzo  P.  Strong,  for  William  Van  Der- 
moor, the  executor,  appellant. 

W.  T.  L.  Sander *,  for  Nancy  E.  Van  Dermoor,  petitioner, 
respondent. 

Learned,  P.  J. : 

The  question  whether  the  surrogate  had  jurisdiction  to  order  the 
executor  to  pay  this  money  to  the  petitioner  involves  an  inquiry 
into  the  nature  of  the  alleged  liability  of  the  executor  to  her.  The 
deceased  had  taken  out  a  policy  on  his  life.  The  amount  insured 
was  made  payable  "  to  the  said  assured,  his  executors,  administrators 
or  assigns,  *  *  *  for  the  benefit  of  his  widow,  if  any."  The 
money  has  been  paid  to  the  executor,  and  the  petitioner  is  the 
widow  of  the  deceased.  A  question  is  made  whether  she  is  entitled 
to  the  money.  But,  without  stating  the  facts  on  which  that  depends, 
we  are  first  met  with  the  question  whether  her's  is  such  a  claim  that 
the  surrogate  could  order  its  payment,  even  assuming  that  it  was 
valid. 

In  one  part  of  the  opinion  of  the  learned  snrrogate,  speaking 
of  the  phrase  "  personal  estate,"  in  a  certain  paper,  he  said :  "  It  means 
the  estate  which  goes  into  the  hands  of  the  executor  to  be  admin- 
istered under  the  will,  and  does  not  include  the  insurance  money." 
Thus  he  indicated  that  the  insurance  money  was  not  a  part  of  the 
estate  which  goes  into  the  hands  of  the  executor  to  be  administered 
under  the  will.  If  this  view  be  correct,  it  would  seem  to  follow 
that  he  would  have  no  jurisdiction  over  the  matter.  But  he  must 
have  considered  that,  as  the  money  was  in  the  hands  of  the  execu- 
tor and  did  not  belong  to  the  estate,  the  estate  owed  it  to  the 
petitioner.  For,  in  another  place,  he  says  that  the  estate  is  debtor 
to  the  petitioner.  And  he  assumes  that  he  has  "  power  to  enforce 
the  payment  of  this  indebtedness." 


Digitized  by 


Google 


328  MATTER  OF  VAN  DERMOOR. 

Third  Department,  November  Term,  1886. 

The  counsel  for  the  executor  insists  that  if  the  petitioner's  claim 
is  valid,  then  the  amonnt  received  from  this  policy  was  not  assets 
of  the  estate,  to  be  accounted  for  under  the  jurisdiction  of  the 
surrogate.    In  this  we  think  he  is  correct. 

If  there  were  no  beneficiary  named  in  the  policy,  probably  the 
amount  received  would  be  assets.  But  where  there  is  a  beneficiary, 
we  think  the  amount  received  is  not  assets,  for  it  belongs  to  the 
beneficiary,  and  not  to  creditors  or  legatees.  And  it  belongs  to  her 
(if  at  all),  not  by  virtue  of  any  will  of  the  testator,  or  of  any 
administration  of  his  estate,  but  by  a  contract  of  the  company, 
under  which  they  were  to  pay  it  (as  she  claims)  for  her  benefit. 
The  executor,  therefore,  has,  in  this  particular  (if  the  petitioner 
is  right),  no  will  of  the  testator  to  execute. 

The  executors  in  such  a  case  take  the  money  as  trustees  for  the 
beneficiary.  And  they  are  not  trustees  under  the  will ;  they  are 
trustees  under  the  policy.  Hence  they  are  in  no  sense  testamentary 
trustees.  The  surrogate  has  no  power  to  compel  them  to  pay  over 
the  money.  (Marston  v.  Pauldinff,  10  Paige,  40;  Woodruff  v. 
Young,  38  Sup.  Ct.  [31  Hun],  420.) 

The  surrogate  places  his  authority  on  section  2472,  subdivision  4 
of  the  Code  of  Civil  Procedure.  But  that  authorizes  him  to  enforce 
the  payment  of  debts  and  legacies  and  the  payment  or  delivery  of 
money  or  property  belonging  to  the  estate. 

Now,  the  petitioner's  claim  is  neither  a  debt  nor  a  legacy.  The 
liability,  if  any,  to  the  petitioner  did  not  arise  until  the  receipt  of 
the  money,  and  hence  not  until  after  the  testator's  death.  Hence  it 
is  not  a  liability  of  the  estate,  inasmuch  as  it  was  not  a  liability  of 
the  testator  {Austin  y.  Munro,  47  N.  Y.,  300) ;  and,  as  she  claims, 
this  money  does  not  belong  to  the  estate.  And  the  concluding 
clause  of  the  section  declares  that  the  jurisdiction  must  be  exercised 
in  the  cases  prescribed  by  statute.  Section  2481,  subdivision  5,  does 
not  extend  the  jurisdiction,  nor  does  subdivision  11  of  the  same 
section,  as  its  provisions  are  limited  to  matters  within  the  cogni- 
zance of  the  court.  The  provisions  of  the  statute  under  which  the 
petitioner  seems  to  have  proceeded  are  sections  2717  and  2718 ;  but 
these  apply  to  the  payment  of  a  debt  or  of  a  legacy. 

There  would  be  a  further  difficulty  if  this  case  were  either  a  debt 
or  a  legacy,  viz. — that  letters  were  issued  October  31,  1885,  and 
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the  petition  was  presented  January  19, 1886  —  while  a  petition  by 
a  creditor  cannot  be  presented  until  six  months  have  expired,  and 
that  by  a  legatee  not  until  a  year.  And,  further,  a  written  answer, 
duly  verified,  was  filed,  setting  forth  facte  showing  that  it  was 
doubtful  whether  the  petitioner's  claim  was  legal. 

The  surrogate  held  that  these  facts  raised  only  a  question  of  law, 
and  hence  he  had  jurisdiction.  If  it  were  necessary  to  examine 
this  point  we  should  be  doubtful  whether  this  was  correct.  But, 
in  the  view  we  have  taken,  section  2717  is  not  applicable  to  this 
claim,  and,  therefore,  we  need  not  consider  the  meaning  of 
section  2718. 

We  have  avoided  any  expression  of  opinion  as  to  the  validity  of 
plaintiffs  claim,  and  even  any  statement  of  the  facts  on  which  it 
is  controverted,  because  we  are  satisfied  that  the  surrogate  was 
without  jurisdiction. 

The  decree  of  the  surrogate  is  reversed,  with  costs  below  and  of 
the  appeal  against  the  petitioner. 

Bocks8  and  L  an  don,  JJ.,  concurred. 

Decree  reversed,  with  costs  of  court  below  and  of  appeal  against 
petitioner. 


JOHN  QUACKENBUSfl,  Appkllant,  v.  HENRY  QUACK- 
ENBUSH,  SANDFORD  QUACKENBUSH  and  LEVI 
WALRATH,  Respondents. 

WM—w7ien  residuary  legatees  and  devisees  do  not  become  personally  liable  for 
legacies  the  payment  of  which  is  charged  on  the  residuary  estate  —  statute  of  limita- 
tions —  when  the  right  to  foreclose  a  lien  to  secure  a  legacy  charged  on  the  property 
is  not  barred  by  it. 

Adam  Quackenbush  died  in  June,  1806,  leaving  a  will  by  which,  after  providing 
for  the  maintenance  of  his  wife  during  her  life,  he  among  other  things  gave  to 
his  daughter  Betsey  $200  one  year  after  his  decease.  All  the  rest,  residue  and 
remainder  of  his  estate,  not  therein  otherwise  disposed  of,  and  after  the  payment 
of  his  debts  and  legacies,  he  gave,  devised  and  bequeathed  to  his  three  sons  and 
to  their  heirs  and  assigns  forever,  after  the  payment  of  legacies,  which  legacies 
he  made  a  lien  on  all  his  real  and  personal  estate  until  paid  and  satisfied.  The 
Uvx—  VOL.XLII         42 
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testator  left  personal  property  sufficient  to  pay  the  debts  and  legacies,  but 

the  sons,  who  were  named  as  executors,  refused  to  qualify,  and  the  estate 

was  never  administered,  although  the  sons  took  the  property  and  converted  it 

to  their  own  uses. 
In  1883  this  action  was  commenced  by  the  plaintiff,  to  whom  Betsey  had  assigned 

her  claim  to  the  legacy,  to  enforce  the  payment  thereof  by  a  foreclosure  of  the 

lien  and  a  sale  of  the  premises. 
Held,  that  the  residuary  legatees  and  devisees  did  not,  by  accepting  and  using  the 

property,  become  personally  liable  to  pay  Betsey  her  legacy.    (Learned,  P.  J., 

dissenting.) 
That  Betsey's  right  of  action  against  an  administrator  of  the  testator's  estate  would 

not  be  barred,  as  no  judicial  settlement  had  been  had. 
That  any  action  brought  by  an  administrator  of  the  deceased,  if  appointed 

against   the  residuary  legatees  as  wrong-doers  in  converting  the  personal 

property  would,  however,  be  barred  by  the  statute  of  limitations. 
That  Betsey  consequently  had  no  remedy  other  than  the  lien  on  the  land  by 

which  she  could  collect  her  legacy. 
That  her  equitable  right  to  foreclose  the  lien  would,  under  the  circumstances  of 

this  case,  subsist  for  at  least  twenty-two  years  from  the  death  of  the  deceased. 
That  the  action  could  be  maintained. 

Appeal  from  a  judgment  dismissing  the  complaint  entered  in 
Montgomery  county,  upon  the  report  of  a  referee. 

Adam  Qnackenbush  died  June  10,  1886,  leaving  a  will  by  which 
he  gave  to  his  widow,  Peggy,  her  support  during  life,  with  a  right 
to  occupy  part  of  the  homestead,  and  made  it  a  lien  on  all  his 
property,  real  and  personal.  To  Betsey,  his  only  daughter,  he 
gives  $200,  one  year  after  his  decease.  To  his  youngest  son,  Sand- 
ford,  $255,  providing  the  four  notes  signed  with  his  sons  John  and 
Henry,  for  $160,  are  unpaid  at  his  death ;  if  paid,  Sandford  is  to  have 
$1 00  one  year  after  his  death.  The  will  then  provided,  "  All  the  rest 
and  residue  of  my  estate,  not  herein  otherwise  disposed  of,  and  after 
payment  of  my  debts  and  legacies  aforesaid,  I  give,  devise  and 
bequeath  to  ray  three  sons,  named  John,  Henry  and  Sandford,  and 
to  their  heirs  and  assigns  forever,  share  and  share  alike,  after  the 
payment  of  the  legacies  above  mentioned;  and  which  legacies  I 
hereby  make  a  lien  on  all  my  real  and  personal  estate  until  paid 
and  satisfied. 

This  action  was  brought  in  February,  1883,  by  the  plaintiff,  to 
whom  Betsey  had  assigned  her  claim,  to  enforce  the  payment  of 
the  legacy  by  foreclosing  the  lien  given  upon  the  real  estate  of  the 
deceased  by  a  sale  thereof. 
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« 

H.  Link,  for  the  appellant. 

Wendell  <fe  VanDeusen,  for  Henry  Quckenbush,  respondent. 

B.  A.  Ransom,  for  Sandfcrd  Qaackenbush  and  Levi  Walrath, 
respondents. 

Landon,  J. : 

The  referee  held  that  the  statute  of  limitations  barred  the  plain- 
tiff's action.  This  conclusion  seems  to  rest  upon  the  proposition 
that  the  defendants,  Henry  and  Sandford  Qaackenbush,  who,  with 
the  plaintiff,  are  the  residuary  legatees  and  devisees  under  the  will 
of  Adam  Quackenbush,  by  accepting  the  devise  and  bequest  to  them 
became  personally  liable  for  the  payment  of  the  legacy  of  $200,  to 
their  sister  Betsey.  The  legacy  was,  by  the  terms  of  the  will,  payable 
one  year  after  the  testator's  death,  which  occurred  June,  1866,  and 
therefore  the  right  of  action  accrued  to  her  against  them  upon  their 
personal  liability  in  June,  1867,  and  hence  was  barred  either  by  the 
six  or  ten  years'  limitation ;  that  the  lien  upon  the  land  devised  was 
controlled  by  the  same  limitation.     (Zoder  v.  Hatfield,  71  N.  Y.,  92.) 

If,  however,  it  is  not  true  that  the  residuary  devisees  became  per- 
sonally liable  to  pay  Betsey  her  legacy,  then  the  above  conclusion 
does  not  follow,  and  the  only  remedy  available  to  Betsey  to  recover 
her  legacy  was  by  the  due  course  of  administration  to  enforce  its 
payment  out  of  the  personal  property  of  the  testator,  and  that  fail- 
ing or  being  shown  to  be  unavailing,  then  to  foreclose  her  lien  upon 
the  land.  In  the  latter  case,  her  remedy  would  not  be  barred  until 
at  least  six  years  after  the  judicial  settlement  of  the  administrator's 
or  executor's  account.    (Code  Civil  Pro.,  §  1819.) 

The  legacy  to  Betsey  is  not,  by  the  terms  of  the  will,  made  pay- 
able by  the  residuary  legatees  or  devisees  out  of  the  residuary  estate ; 
nor  is  it  made  payable  by  them  as  the  condition  of  the  gift  to  them 
of  such  estate ;  nor  is  it  in  any  way  to  proceed  from  the  residuary 
estate.  The  residuary  estate  is  carved  out  of  what  shall  be  left 
|C  after  payment  of  my  debts  and  legacies  aforesaid."  By  accepting 
the  residuary  estate  the  defendants  were  not  confronted  with  any 
payment  to  Betsey  charged  upon  that  estate  or  upon  themselves; 
and  therefore  could  not,  by  accepting  it,  be  held  to  have  promised 
payment.    But  the  testator  made  that  legacy  a  "  lien  on  all  my  real 
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and  personal  estate  until  paid  and  satisfied."  The  estate  that  came 
to  the  defendants'  hands  came  with  the  lien  upon  it.  That  lien  con- 
fers the  right  upon  Betsey  to  have  the  aid  of  a  court  of  equity  to 
enable  her  to  sell  the  estate  if  necessary  for  her  payment.  This 
action  is  to  foreclose  that  lien.  The  lien  is  not  the  security  for  any 
personal  obligation  of  the  defendants,  but  for  the  gift  of  the  testa- 
tor, and  is  enforceable  because  no  other  remedy  remains  to  the 
legatee  to  enforce  payment  of  the  legacy. 

The  testator  left  ample  personal  property  to  pay  debts  and  lega- 
cies. This  personal  property  was  the  primary  fund  for  the  payment 
of  this  legacy.  The  portion  of  it  necessary  to  pay  this  legacy  was 
not  bequeathed  to  the  residuary  legatees.  If  they  could  take  it  at 
all  they  could  only  rightfully  take  it  as  executors  in  the  first 
instance,  and  for  the  purposes  of  administration..  They  declined, 
although  named  as  executors,  to  take  out  letters  testamentary,  and 
no  administration  has  ever  been  had  upon  the  estate.  They  never- 
theless took  the  personal  property  and  converted  it  to  their  own  use. 
They  took  it  as  wrong-doers,  not  as  legatees  or  executors.  As 
wrong-doers  the  will  did  not  make  them  personally  liable  to  Betsey. 
This  did  not  give  Betsey  the  right  to  sue  them  to  recover  her 
legacy.  It  gave  her  the  right  to  have  an  administrator  appointed, 
and  such  administrator  would  have  had  the  right  to  recover  from 
them  this  personal  property  or  its  full  value.  (2  R.  S.,  81, 
§  60 ;  Id.,  449,  §  17 ;  Muir  v.  Trustees,  etc.,  3  Barb.  Ch.,  477 ;  Brow* 
v.  Brown,  1  id.,  195 ;   Wever  v.  Marvin,  14  Barb.,  376.) 

Such  proceeding  has  not  been  resorted  to.  We  know  of  no  stat- 
utory prohibition  to  a  resort  to  it  now.  But  the  statute  of  limita- 
tions (Code  Civil  Pro.,  §  392),  if  6uch  an  administrator  should  now 
be  appointed,  would  date  his  appointment  within  six  years  from  the 
death  of  the  testator,  and  his  action,  if  now  brought  against  the 
residuary  legatees  to  recover  the  personal  property  or  its  value 
which  was  of  the  estate,  would  be  barred  by  the  second  six  years. 
(Code  Civil  Fro.,  §§  382,  3343,  sub.  10.) 

Betsey,  therefore,  is  in  this  position :    Since  there  has  been 
judicial  settlement,  her  right  of  action  against  the  administrator  i 
her  legacy  is  not  barred.     The  lien  of  the  legacy  upon  the  r 
estate  exists,  by  the  express  terms  of  the  will,  so  long  as  her  rig 
to  enforce  the  payment  of  the  legacy  exists.    She  can  enforce  tt 
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lien  against  the  real  estate  when  her  remedy  against  the  personal 
becomes  unavailing.  It  has  become  unavailing  because  the  statute 
of  limitations  would  bar  any  action  to  be  brought  by  an  administra- 
tor, if  he  should  be  appointed.  She,  therefore,  has  no  other  remedy 
to  collect  her  legacy  than  by  foreclosing  her  lien. 

This  is  an  equitable  remedy,  and  if,  as  we  doubt,  the  statute  has 
begun  to  run  against  it,  it  did  not  begin  to  run  until  the  legal 
remedy,  through  administration,  became  unavailing;  it  did  not  so 
become  until  twelve  years  after  the  death  of  the  testator.  Her 
equitable  remedy  subsists  at  least  for  ten  years  more  (Code  Civil 
Pro.,  §  3S8),  or,  in  this  case,  twenty-two  years  from  the  testator's 
death. 

We  think  the  action  is  not  barred.  The  plaintiff  is  the  assignee 
of  Betsey ;  he  was  one  of  the  residuary  devisees  and  legatees ;  he 
mortgaged  his  undivided  one-third  of  the  real  estate  to  his  brother, 
the  defendant  Henry,  who  subsequently  purchased  it  upon  a  sale 
under  this  mortgage.  Henry  thus  became  the  owner,  subject  to 
the  lien  in  favor  of  Betsey.  We  see  no  reason  why  she  could  not 
subsequently  sell  this  lien  to  the  plaintiff.  The  defendant  Walrath 
purchased  the  land  after  the  commencement  of  the  action,  and  upon 
indemnity  against  the  lien.  He  is  in  no  better  position  than  his 
grantors. 

Judgment  reversed,  reference  discharged,  new  trial  granted,  costs 
to  abide  event. 

Bookks,  J.,  concurs  for  reversal. 

Learned,  P.  J.  (dissenting) : 

The  testator,  after  providing  a  maintenance  for  his  widow,  gave 
a  legacy  of  $200  to  his  daughter  Betsey,  and  another  to  his  youngest 
son.  He  then  gave  all  the  residue,  "after  the  payment  of  my 
debts  and  legacies  as  aforesaid,"  to  his  three  sons,  share  and  share 
alike,  "  after  the  payment  of  the  legacies  above  mentioned,  and 
which  legacies  I  hereby  make  a  lien  on  all  my  real  and  personal 
estate,  until  paid  and  satisfied."    He  made  these  three  sons  executors. 

Although  this  does  not  in  express  words  say  that  these  residuary 
legatees  are  to  pay  the  pecuniary  legacies,  still  I  think  that  a  fair 
construction  of  the  language,  under  the  decisions,  imposed  a  per- 
sonal liability  on  these  residuary  legatees,  in  case  they  accepted  their 
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devise  and  bequest,  especially  if  they  did  so  without  administering 
on  the  estate. 

The  devise  and  bequest  is  "  after  the  payment  of  the  legacies" 
The  three  sons  claimed  to  own  each  one-third  of  the  farm,  and  so 
possessed  and  enjoyed  it.  The  personal  property  was  allowed  to 
remain  thereon.  And  there  is  abundant  proof  that  they  accepted 
the  residuary  devise  and  legacy  ;  although  no  letters  testamentary 
were  issued.  Now  it  is  true  that,  in  many  cases  where  acceptance 
of  a  devise  charged  with  a  legacy  has  been  construed  to  make  a  per- 
sonal liability  to  pay,  there  have  been  express  words  to  the  effect 
that  the  devisee  was  to  pay  the  legacy.  (Gr  idler/  v.  Gridley,  24 
K  Y.,  130.) 

And  here  the  testator,  first  speaking  of  the  residue,  after  pay- 
ment of  debts  and  legacies,  gives  it  both  real  and  personal  to  his 
sons  "  after  the  payment  of  the  legacies  above  mentioned."  That 
is,  they  were  to  have  the  residue  on  condition  that  they  should  pay 
the  legacies  ;  which  were  also  made  a  charge  on  the  real  and  per- 
sonal.   They,  too,  were  the  executors. 

Whether  the  legacies  were  payable  out  of  personal  or  real  was 
immaterial,  because  the  whole  residue  went  to  these  sons.  And 
when,  without  taking  out  letters  testamentary,  they  accepted  this 
devise  and  legacy,  and  took  all  the  property  under  this  clause  of  the 
will,  being  entitled  thereto  only  "  after  the  payment  of  the  lega- 
cies," they  became  personally  bound  to  make  such  payment. 

It  may  be  noticed  that  in  speaking  of  the  residue,  the  testator 
describes  it  as  the  residue  after  "  debts  and  legacies."  Then  when 
he  gives  this  residue  to  the  sons,  he  says  "  after  the  payment  of  the 
legacies."  The  words  are  not  a  mere  idle  repetition.  He  did 
not  require  the  sons  personally  to  pay  his  debts.  But  he  did  require 
them  to  pay  these  legacies. 

In  this  view  the  action  was  barred  and  the  judgment  should  be 
affirmed  with  costs. 

Judgment  reversed,  new  trial  granted,  referee  discharged,  costs 
to  abide  event. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Kespond-  ,  #  335, 
ent8  v.  MICHAEL  KURTZ,  Appellant.  *    4Z: 

Confession  of  a  prisoner  —  not  admitted  when  induced  by  a  promise  that  the  accused 
thaU  obtain  the  benefit  of  a  State's  witness  —  when  the  question  whether  such  promise 
was  mads  should  be  submitted  to  (he  jury  —  Code  of  Criminal  Procedure,  sec.  395. 

In  March,  1886,  the  defendant  was  arrested  in  Florida  by  a  special  officer  of  the 
district  attorney  of  Rensselaer  county  and  an  employee  of  the  Pinkerton  Detect- 
ive Agency,  for  an  offense  committed  in  the  city  of  Troy  in  February,  1884, 
for  which  he  and  another  person  were  indicted  in  February,  1886.  At  Wash- 
ington the  party  were  joined  by  Robert  A.  Pinkerton,  and  at  Albany  by  the 
district  attorney.  On  arriving  at  Troy,  on  Sunday,  March  20,  the  prisoner  was 
taken  to  the  office  of  the  district  attorney,  where  he  made  a  confession  to  the  dis- 
trict attorney  in  Pinkerton's  presence,  which  was  given  in  evidence  on  his  trial, 
which  occurred  on  March  twenty- fifth.  While  the  party  was  coming  from 
Washington  to  the  district  attorney's  office  Pinkerton  talked  with  the  defend- 
ant about  the  case,  the  defendant  saying  to  him  several  times,  "  What  benefit 
am  I  to  get  out  of  this  thing?  "  to  which  Pinkerton  replied  that  there  could 
be  no  promise  made  to  him ;  that  the  only  benefit  that  he  could  get  out  of  the 
thing,  as  far  as  Pinkerton  could  see,  was  the  benefit  that  any  State's  witness 
would  get.  When  they  were  in  the  district  attorney's  office  at  Troy  Pinkerton 
said  to  the  prisoner,  in  the  presence  of  the  district  attorney:  '*  If  you  want  to 
make  a  statement  to  the  district  attorney  you  can  do  it;  you  can  use  your  own 
judgment  as  to  whether  you  want  to  make  a  statement  or  not;  the  district 
attorney  will  make  you  no  promises." 

The  district  attorney,  who  was  himself  sworn  as  a  witness  for  the  people,  testi- 
fied that  he  said,  "Any  statement  you  may  make  must  be  voluntary,  and  you 
can  make  one  or  not  as  you  please,"  and  also  stated  that  he  had  directed  the 
officers  having  charge  of  defendant  not  to  allow  any  one  to  speak  to  him  or 
to  accompany  him  on  the  way  up,  and  that  the  defendant  was  not  taken  before 
a  magistrate  until  he  was  taken  into  court  the  next  day.  At  Jersey  City  the 
defendant  was  taken  out  of  the  rear  end  of  the  train  and  not  brought  through 
thj  passenger  depot ,  and  was  thereby  prevented  from  seeing  his  counsel.  While 
the  evidence  given  upon  the  trial  showed  that  the  crime  had  been  committed, 
there  was  nothing  to  connect  the  defendant  with  it  (other  than  the  fact  of  his 
presence  in  Troy  at  the  time),  except  his  confession. 

Held,  that  the  confession  was  not  so  clearly  shown  to  have  been  voluntary  as  to  ren- 
der it  admissible  under  the  provision  of  section  895  of  the  Code  of  Criminal 
Procedure,  excluding  confessions  "made  upon  a  stipulation  of  the  district 
attorney  that  he  (the  accused)  shall  not  be  prosecuted  therefor."  (Landon,  J., 
dissenting.) 

The  prisoner's  counsel  asked  the  court  to  charge  that  if  the  jury  found  that  the 
alleged  statement  was  made  on  a  stipulation  of  the  district  attorney  that  the 
prisoner  should  not  be  prosecuted  therefor,  they  must  reject  it    The  judge 
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refused  so  to  charge,  but  did.  charge  that  they  might  take  into  consideration 
any  evidence  there  might  be  in  the  case  tending  to  show  that  such  a  stipula- 
tion was  made,  in  determining  whether  the  statement  or  confession  made  in 
the  district  attorney's  office  was  or  was  not  true. 

Held,  that  although  it  was  not  necessary  to  decide  the  question  in  this  case,  the 
court  were  of  the  opinion  that  the  Judge  erred  in  refusing  to  so  charge. 

That  while  the  court  must  decide  preliminarily  the  question  as  to  whether 
threats  or  promises  induced  the  confession,  yet  where  this  is  a  question  of  fact, 
depending  on  conflicting  evidence,  it  should  be  submitted  to  the  jury. 

Appeal  from  a  judgment  entered  upon  the  conviction  of  the 
defendant,  upon  hie  trial  under  an  indictment  charging  burglary  and 
grand  larceny. 

Upon  the  trial  of  the  defendant,  the  offense  was  in  great  part 
proven  .by  his  confession,  made  to  one  Pinkerton  and  the  district 
attorney.  The  admissibility  of  this  evidence  was  contested  by  the 
defendant  on  the  ground  that  the  defendant  was  induced  to  make 
the  confession  by  the  promise  of  the  district  attorney  that  he  should 
not  be  prosecuted.    Pinkerton  was  asked  by  the  defendant's  counsel : 

Q.  What,  if  anything,  did  you  say  to  him  about  being  a  witness 
for  the  people  f  A.  I  said  if  he  desired  to  make  a  statement  to  the 
district  attorney  that  he  could  do  so ;  that  he  must  use  his  own 
judgment,  as  Mr.  Rhodes  would  make  him  no  promises;  and  Mr. 
.Rhodes  said  that  the  statement  must  be  voluntary,  that  he  could 
make  no  promises.  Q.  Please  repeat  just  what  you  said  from 
Washington  to  the  district  attorney's  office;  if  you  mentioned  a 
fact  to  him  about  making  a  statement  to  the  district  attorney  ?  A. 
On  a  number  of  occasions,  when  talking  with  him  in  regard  to  this 
case,  he  would  say,  u  What  benefit  am  I  going  to  get  out  of  this 
thing?"  And  I  would  say  to  him  that  there  could  be  no  promise 
made  to  him ;  that  the  only  benefit  that  he  could  get  out  of  the 
thing,  as  far  as  I  could  see,  was  the  benefit  that  any  State  witness 
would  get.  Q.  You  did  tell  him  that  he  would  get  that  benefit  ? 
A.  No;  I  said  the  only  benefit  that  I  could  see  he  would  get  would 
be  a  benefit  under  the  law  that  any  State  witness  would  get. 

In  charging  the  jury  the  court  said :  "  The  question  whether  the 
alleged  confession  or  statement  was  made  in  the  hope  of  6orae 
benefit  to  come,  or  by  reason  of  fear,  or  under  some  threat,  or  sup- 
posed stipulation  with  the  district  attorney  that  he  should  not  be 
prosecuted,  so  far  as  the  competency  or  admissibility  of  that  evi- 
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dence  is  concerned  yon  have  nothing  to  do  with.  That  was  a  ques- 
tion of  law  which  the  court  has  already  passed  upon,  and  whether 
it  was  disposed  of  correctly  or  incorrectly  is  of  no  sort  of  conse- 
quence to  you,  and  is  a  question  which  you  are  not  sitting  here  to 
review.  But  I  charge  you  that  you  may  take  into  consideration  any 
evidence  there  may  be  in  this  case,  if  you  find  there  is  any,  tending 
to  show  that  any  such  hope  or  fears  were  induced  in  the  mind  of 
the  defendant,  or  such  alleged  stipulation  with  the  district  attorney 
was  made,  in  determining  whether  the  statement  or  confession  that 
he  made  in  the  district  attorney's  office  was  or  was  not  true." 

The  defendant's  counsel  requested  the  court  to  charge  that :  "  If 
the  jury  find  the  witness,  Pinkerton,  held  out  to  the  defendant  the 
hepe  that  in  giving  the  statement  to  the  district  attorney  he  should 
receive  the  benefits  of  a  witness  for  the  State,  the  jury  may,  from 
that  circumstance  and  the  other  circumstances  of  the  case,  find  that 
the  alleged  statement  was  made  upon  a  stipulation  of  the  district 
attorney,  that  he  should  not  be  prosecuted  therefor,  and  if  they  so 
find  they  must  reject  it  as  evidence  in  the  case.  The  court :  I 
decline  that,  but  I  say  they  may  consider  that  upon  the  question  of 
whether  the  statement,  if  made,  was  true  or  false." 

Peter  Mitchell  and  Charles  E.  Patterson,  for  the  appellant. 

La  Mott  W.  Rhodes,  district  attorney,  for  the  respondent. 

Learned,  P.  J.  : 

The  defendant  and  another  were  indicted  in  February,  1886,  for 
burglary  in  the  third,  and  grand  larceny  in  the  first,  degree.  The 
indictment  also  charged  that  the  defendant  had  previously  been  con- 
victed and  sentenced  in  Massachusetts  for  a  certain  offense,  which, 
if  committed  in  this  State,  would  have  been  a  felony. 

The  alleged  offense  for  which  defendant  was  indicted  was  com 
mitted  February,  1884.  He  was  arrested  in  Florida  in  March, 
1886,  by  a  special  officer  of  the  district  attorney  of  Kensselaer 
county,  and  also  an  employee  of  the  Pinkerton  detective  agency. 
At  Washington,  Robert  A.  Pinkerton  joined  them,  and  they  all 
came  through  to  Troy,  the  district  attorney  joining  them  at  Albany. 
On  arriving  at  Troy,  Sunday,  March  twentieth,  the  prisoner  was 
taken  to  the  district  attorney's  office.  He  was  arraigned  March, 
twenty-second,  tried  March  twenty-fifth,  and  convicted. 
Hun— Vol.  XLII        43 
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While  in  the  district  attorney's  office,  on  Sunday,  he  made  a  con- 
fession to  the  district  attorney,  in  Pinkerton's  presence.  This 
confession  was  given  in  evidence  on  the  trial ;  and  without  it  there 
would  be  substantially  no  proof  of  defendant's  guilt,  as  the  court 
held.  The  most  important  question  raised  in  the  case  is  as  to  the 
admissibility  of  this  confession,  and  as  to  a  certain  part  of  the  charge 
relative  thereto. 

The  law  on  this  subject  is  now  contained  in  section  395,  Code 
Criminal  Procedure.  In  People  v.  McOloin  (91  N.  Y.,  241)  the 
court  examined  many  of  the  former  decisions.  But  it  is  not  inti- 
mated that  these  cases  affect  the  provisions  of  the  Code.  Indeed,  it 
is  stated  that  as  the  crime  in  that  case  was  committed  after  the 
Code  took  effect,  it  was  governed  by  its  provisions.  (See  same  case, 
35  N.  Y.  Sup.  Ct.  [28  Hun],  150.) 

Then  the  question  must  be  :  Wa6  this  confession  "  made  under 
the  influence  of  fear  produced  by  threats ; "  or  was  it  "  made  npon 
a  stipulation  of  the  district  attorney  that  he  should  not  be  prosecuted 
therefor  ? " 

That  the  defendant  was  under  arrest  and  that  the  confession  was 
made  to  an  officer,  are  circumstances  which  do  not  exclude  it 
(People  v.  Wentz,  37  N.  Y.,  303  ;  Cox  v.  People,  80  N.  Y.,  500.) 

We  have  examined  the  evidence  and  we  see  no  proof  of  threats. 
The  defendant  urges  that  there  was  an  excited  crowd  at.Troy .; 
that  the  defendant  was  detained  in  the  district  attorney's  office ; 
that  he  was  not  informed  of  his  right  to  have  counsel ;  that  the 
influence  of  the  detectives  was  exerted  to  induce  a  confession. 

Now,  while  we  are  not  called  upon  to  commend  the  course  of 
proceedings  of  these  detective  agencies,  we  are  yet  unable  to  see 
that  there  was  such  evidence  in  this  ease  that  the  court  could  pro- 
perly have  excluded  the  confession  as  made  under  the  influence 
of  fear  produced  by  threats. 

The  next  position  is,  that  it  was  made  upon  a  stipulation  of  the 
district  attorney  that  defendant  should  not  be  prosecuted  therefor. 
While  Pinkerton  was  coming  up  from  Washington  to  the  district 
attorney's  office,  he  talked  with  defendant  about  the  case.  Several 
times  the  defendant  said  to  him,  "  What  benefit  am  I  to  get  out  of 
this  thing  ? "  The  context  shows  that  this  meant,  "  What  benefit 
am  I  to  get  out  of  making  a  confession? "    And  such  an  inquiry^ 
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made  by  the  prisoner,  indicates  that  Pinkerton  had  suggested  that 
he  should  make  a  confession.  Otherwise  the  prisoner  would  cot 
have  inquired  about  the  benefit  to  be  obtained  by  "  this  thing." 
Pinkerton  replied,  that  there  could  be  no  promise  made  to  him  ; 
that  the  only  benefit  that  he  could  get  out  of  the  thing,  as  far  as 
Pinkerton  could  see, was,  the  henefit  thai  any  State's  witness  would  get. 

When  they  were  in  the  district  attorney's  office  at  Troy,  Pinkerton 
said  to  the  prisoner  in  the  presence  of  the  district  attorney  :  "  If 
you  want  to  make  a  statement  to  the  district  attorney  you  can  do 
it ;  you  can  use  your  own  judgment  as  to  whether  you  want  to 
make  a  statement  or.not ;  the  district  attorney  will  make  you  no 
promises."  What  need  of  promises  by  the  district  attorney  when 
his  agent,  Pinkerton,  had  intimated  to  the  prisoner  that  confesbion 
would  give  him  the  benefit  which  any  State's  witness  would  get  ? 
Why  was  not  that  intimation  withdrawn  by  the  district  attorney  ? 

The  district  attorney,  who  was  himself  a  witness  for  the  people, 
states  that  he  said :  "  Any  statement  you  make  must  be  voluntary, 
and  you  can  make  one  or  not,  as  you  please."  He  further  states 
that  he  had  directed  the  officers  having  charge  of  defendant  not  to 
allow  pny  one  to  speak  to  him  or  to  accompany  him  on  the  way  up, 
and  that  defendant  was  not  taken  before  a  magistrate  until  he  was 
taken  into  court  the  next  day. 

Thete  is  much  ground  to  look  with  suspicion  upon  this  confession. 
The  prisoner  had  been  brought  from  Florida  without  his  wife,  who 
had  been  particularly  mentioned  as  not  to  accompany  him,  and 
under  directions  by  the  district  attorney  that  no  one  should  be 
allowed  to  come  with  him  but  the  officers.  At  Jersey  City  he  had 
been  taken  out  of  the  rear  end  of  the  train,  and  had  not  been 
brought  through  the  passenger  depot.  He  had  been  thus  (and 
probably  with  intention)  prevented  from  seeing  his  counsel.  He 
was  kept  in  the  district  attorney's  office  at  Troy,  and  had  no  coun- 
sel, and  apparently  no  one  was  allowed  to  come  into  that  office 
except  the  officers  and  the  detective  and  the  district  attorney. 
There  he  was  induced  to  make  his  confession,  and  it  was  written 
down. 

In  the  case  of  Flagg  v.  People  (40  Mich.,  706),  a  confession  was 
obtained  in  the  district  attorney's  office  under  very  similar  circum- 
stances, the  detective  telling  the  prisoner  he  had  better  make  a 
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statement ;  and  the  confession  was  held  inadmissible.  The  court 
remarked :  "  A  more  serious  offense  was  committed  in  the  efforts  to 
obtain  a  confession  than  the  respondent  was  guilty  of,  even  if  his 
confession  was  true  as  it  was  a  perversion  of  the  process  of  the  law, 
— poisoning  of  the  fountains  of  justice" 

Pinkerton  had  been  in  communication  with  the  district  attorney 
about  this  case,  and  the  district  attorney  had  given  instructions  to 
Pinkerton  in  regard  to  the  prisoner.  Pinkerton,  then,  was  not  a 
merely  unofficial  person.  He  was,  to  some  extent,  acting  for  the 
district  attorney ;  and  what  he  did  and  said  might  be  deemed  to 
come  from  the  district  attorney,  unless  it  were  positively  disavowed. 
It  would  be  most  unreasonable,  under  the  circumstances,  that  what 
Pinkerton  said  should  not  be  considered  as  said  in  behalf  of  the 
district  attorney.  And  simply  to  say,  "your  statement  must  be 
voluntary,"  did  not  so  repudiate  what  the  detective  had  previously 
said  as  to  take  away  from  the  mind  of  the  prisoner  the  influence 
which  had  been  exerted.  (Porter  v.  State,  55  Ala.,  95.)  In  that 
case  two  confessions  had  been  made  under  promises.  Before 
obtaining  the  third  the  district  attorney  assured  the  prisoner  that 
he  could  make  no  promises,  etc.  But  the  court  held  that  the  third 
confession  was  inadmissible ;  that  it  should  have  been  explained  to 
the  prisoner  that  the  former  confessions  could  not  be  used  against  him. 

Now,  in  the  present  case,  the  district  attorney  did  not  disavow 
to  the  defendant  the  intimation  which  Pinkerton  had  previously 
made  that  the  prisoner  might  have  the  benefit  of  being  a  State's 
witness. 

We  must  then  consider  the  language  which  had  been  repeatedly 
used  to  the  prisoner,  on  the  way  from  Washington,  viz.,  that  the 
only  benefit  he  could  get  (by  confession)  was  the  benefit  that  any 
State's  witness  would  get.  What  did  that  mean  to  the  prisoner 
who  had  been  jointly  indicted  with  Porter?  Could  he  not  fairly 
infer  that,  if  he  confessed,  he  would  get  the  benefit  which  a  State's 
witness  would  get?  If,  for  instance,  the  district  attorney  had  him- 
self said  to  the  prisoner :  "  The  only  benefit  you  can  get  by  confes- 
sion is  the  benefit  any  State  witness  would  get."  What  would  this 
language  fairly  mean  ? 

It  is  one  of  the  arts  of  the  detective  to  intimate,  without  using 
straightforward  language.     Did  not  Pinkerton  mean  that  the  pri* 
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oner  should  believe  that  confession  would  give  him  the  privilege  of 
a  State's  witness  I  And  if  the  prisoner  did  not  so  believe,  how 
came  ho  to  make  that  full  confession  but  four  days  before  his  trial  ? 

The  alleged  crime  was  not  recent.  It  had  been  committed  two 
years  before.  The  result  of  the  trial  showed  that,  while  there  was 
proof  that  the  crime  had  been  committed,  there  was  nothing  to  con- 
nect defendant  with  it,  except  his  presence  in  Troy  at  the  time, 
exclusive  of  his  confessson.  It  is  difficult,  then,  to  believe  that 
the  defendant  would  have  confessed,  unless  under  some  strong 
inducement. 

A  confession  made  under  promise  that  the  prisoner  might  be  used 
as  a  State's  witness  must  be  rejected.  And  it  was  rejected  where 
the  proof  was  that  the  district  attorney  testified :  "  He  may  have  said 
to  him  that  he  might  be  used  as  a  State  witness."  (State  v.  John- 
ton,  30  La,  Ann.,  part  II,  881.) 

Confession  on  a  promise  that  if  the  prisoner  will  turn  State's 
evidence  he  shall  not  be  prosecuted,  was  rejected.  (  Womack  v. 
State.  16  Tex.  App.,  178 ;  Rex  v.  JRudd,  1  Leach,  115 ;  People  v. 
Whipple,  9  Cow.,  707.) 

Confession  made  where  a  person  in  authority  induced  the  prisoner 
to  believe  he  would  get  off  better  is  inadmissible.  (By  Judge  Coolky 
in  People  v.  Wolcott,  51  Mich.,  612.) 

In  Commonwealth  v.  Taylor  (5  Cush.,  605),  the  prisoner  was  in 
custody  of  three  constables.  Two  then  said  they  could  make  him 
no  promises,  but  if  he  would  make  a  disclosure,  they  would  use 
their  influence  to  have  it  go  in  his  favor.  The  prisoner  made  no 
statement.  The  next  day,  without  any  further  promises,  he  made  a 
confession  to  the  third  constable.  It  was  held  error  to  admit 
the  confession.  It  must  be  shown  that  the  confession  was  voluntary 
before  it  can'be  received.  (1  Green.  Ev.,  219 ;  Rex  v.  Warringham, 
note  to  Rex  v.  Baldry,  2  Den.  C.  C,  431.) 

The  prosecutor,  it  was  said,  was  bound  to  satisfy  the  court  that 
the  confession  was  not  obtained  by  improper  means.  Thus,  where 
the  court  below  had  held  that  the  prisoner  must  show  that  threats 
had  been  made  in  order  to  exclude  the  confession,  the  judgment  was 
reversed,  and  the  appellate  court  held  that  affirmative  proof  must 
be  given  that  the  confession  was  voluntary.  {State  v.  Garvey,  28 
La.  Ann.,  925 ;  Stephen's  Dig.  of  Evidence,  art.  22.) 
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The  learned  judge,  in  commenting  upon  this  language  of  Pinker- 
ton,  said  that  it  "  was  a  statement  that  under  proper  circumstances 
he  might  —  there  could  be  a  case  in  which  he  could  receive  some 
benefit.  It  was  very  far  from  being  an  inducement."  But  what 
proper  circumstances  were  implied?  The  State  witness,  it  is 
understood,  is  to  confess  and  to  testify  against  his  associates  iD  the 
crime.  There  has  been  no  refusal  on  the  prisoner's  part  to  testify 
against  Porter,  indicted  with  him.  What  else  was  he  to  do  to  have 
the  promised  benefit  ?  What  was  he  to  understand  from  Pinker- 
ton's  language  ? 

Now.  it  certainly  cannot  be  right  for  the  people  to  take  the  posi- 
tion that  their  officer,  or  one  employed  by  him,  used  language  so 
deceptive  that  the  defendant  believed  he  had  a  promise,  while,  after 
all,  no  promise  was  made  him.  That  was  the  claim  made  in  State 
v.  Johnson  (ut  supra),  where  the  district  attorney  testified :  "  I  may 
have  said  to  him  that  he  might  be  used  as  a  State  witness."  It 
certainly  cannot  be  permitted  that  afterwards  the  district  attorney 
may  decide  not  to  use  the  prisoner  as  a  State's  witness,  but  to  convict 
him  on  his  confession  thus  obtained. 

The  language  of  the  Code,  which  we  are  to  consider  under  the 
light  of  these  adjudged  cases,  is  not  accurate.  The  confession  of  a 
defendant  is  declared  to  be  admissible  unless  made  upon  a  stipnla- 
tion  of  the  district  attorney  that  he  shall  not  be  prosecuted  therefor. 
This  grammatically  means  a  stipulation  that  the  defendant  shall  not 
be  prosecuted  for  the  confession.  The  crime  is  not  mentioned  in  the 
section.  But  the  section  evidently  refers  to  the  practice  of  per- 
mitting one  charged  with  crime  to  become  what  was  formerly 
called  "  an  approver,"  or  now  a  State's  witness.  (See  4  Bl.  Com., 
330 ;  Rex  v.  Rudd,  Cowp.,  331.) 

Now  it  is  not  necessary  to  inquire  whether  a  promise  by  the 
district  attorney  that  the  accused  shall  not  be  prosecuted  for  the  crime 
is  legally  binding.  Certainly  the  section  means  that  if,  by  assurance 
from  the  district  attorney  that  the  prisoner  shall  not  be  prosecuted 
for  bis  crime,  the  prisoner  has  been  induced  to  make  a  confession 
thereof,  that  confession  shall  not  be  used  as  evidence  against  him. 
And  in  looking  at  this  question  we  must  remember  the  principle 
of  morals,  that  a  promise  must  be  taken  against  the  promissor  in  the 
sense  in  which  he  believed,  or  should  haye  heli&ved.  it  was  under- 


Digitized  by 


Google 


PEOPLE  v.  KURTZ.  343 

*  ■  ■ 

Third  Department,  November  Term,  1886. 

stood  by  the  promisee.  It  cannot  be  permitted  that  the  district 
attorney,  or  any  one  who  may  justly  be  believed  to  act  for  him,  can 
use  language  which  he  must  have  thought  would  be  understood  by 
the  prisoner  as  an  assurance  of  freedom  from  prosecution,  and  can 
thereby  obtain  a  confession ;  and  yet  that  the  people  can  use  that 
confession,  because  before  the  confession  was  actually  made  the 
district  attorney  said  he  could  make  no  promises. 

In  these  remarks  we  are  not  criticising  the  action  of  the  district 
attorney.  Very  possibly  he  did  not  know  what  Pinkertou  had  been 
inducing  the  prisoner  to  believe.  But  he  failed  to  use  such 
language  in  his  own  interview  that  we  can  feel  assured  that  all 
well-grounded  expectation  of  obtaining  immunity  by  confession 
had  been  taken  from  the  prisoner's  mind.  "A  confession  is 
deemed  to  be  voluntary  if  (in  the  opinion .  of  the  judge)  it  is 
shown  to  have  b,een  made  after  the  complete  removal  of  the 
impression  produced  by  an  inducement,  threat  or  promise  which 
would  otherwise  render  it  involuntary."  (Stephens'  Dig.  of  Ev., 
art.  22.) 

It  is  important  that  crime  should  be  punished,  but  it  is  still  more 
important  to  uphold  sacredly  the  principle  that  no  one  shall  be 
compelled,  or  under  promise  of  immunity  from  punishment  induced, 
to  accuse  himself.  It  is  still  more  important  to  protect  all,  guilty 
as  well  as  innocent,  against  confessions  improperly  obtained ;  "  the 
weakest  and  most  suspicious  of  all  testimony,  ever  liable  to  be 
obtained  by  artifice,  false  hopes,  promises  of  favor,  or  menaces; 
seldom  remembered  accurately  or  reported  with  due  precision,  and 
incapable  in  their  nature  of  being  disproved  by  other  negative 
evidence."  (4  Black.  Com.,  357 ;  Rex  v.  BaJdry,  2  Den.  C.  C,  43 1.) 
In  these  views  we  are  of  the  opinion  that  the  confession  was  not 
shown  to  be  so  clearly  voluntary  under  the  aforesaid  section  that  it 
was  admissible. 

It  is  hardly  necessary  to  discuss  at  length  the  other  question 
bearing  on  this  subject,  but  we  will  speak  of  it  briefly.  The  pris- 
oner's counsel  asked  the  court  to  charge  that  if  the  jury  found  that 
the  alleged  statement  was  made  on  a  stipulation  of  the.  district 
attorney,  that  the  prisoner  should  not  be  prosecuted  therefor,  they 
•must  reject  it.  The  judge  refused,  but  charged  that  they  might 
consider  that  upon  the  question  whether  the  statement  if  made  was 
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true  or  false.  Similar  questions  were  presented  in  various  forma 
and  exceptions  were  taken. 

Now,  a  confession  is  not  conclusive  when  it  is  perfectly  volun- 
tary. The  jury  may  still  consider  all  the  circumstances  upon  the 
question  whether  it  was  true  or  false.  There  might  be  facts 
proven  which  would  show  that  a  voluntary  confession  was  false, 
and  the  jury  would  have  a  right  to  consider  these  facts  on  the 
question  of  the  falsity  of  the  confession.  On  the  other  hand,  a 
confession  obtained  contrary  to  section  395  must  be  rejected,  even 
though  it  he  true. 

The  position  of  defendant's  counsel  is  that  though  the  court  were 
justified  in  admitting  the  confession,  where  the  evidence  was  con- 
flicting as  to  the  manner  in  which  it  was  obtained,  yet  that  the  jury 
should  reject  it  if  they  should  find  that  it  was  obtained  contrary  to 
that  section.  To  illustrate :  If  a  writing  were  offered  in  evidence 
against  a  prisoner,  purporting  to  be  writteu  by  him,  and  if  the 
question  were  in  dispute  whether  or  not  it  was  so  written,  the  court 
might  admit  it  in  evidence,  leaving  the  jury  finally  to  decide 
whether  it  was  the  prisoner's  writing  or  not,  and  thus  to  admit  or 
reject  it. 

The  learned  judge,  in  replying  to  the  requests  of  defendant's 
counsel,  did  not  say  that  there  were  no  circumstances  connected  with 
the  confession  for  the  jury  to  consider,  hence  there  evidently 
were  such  circumstances,  but  he  charged  them  that  the  circum- 
stances were  to  be  considered  in  determining  whether  the  confes- 
sion was  true  or  false,  and  not  in  determining  whether  it  should  be 
accepted  or  rejected. 

The  question  here  presented  does  not  seem  to  have  been  decided 
in  this  State.  In  some  States  it  has  been  decided  favorably  to  the 
defendant's  position.  In  Commonwealth  v.  Piper  (120  Mass.,  185) 
it  was  said  :  "  When  a  confession  is  offered  in  a  criminal  case,  and 
the  defendant  objects  that  bo  was  induced  to  make  it  by  threats  or 
promises,  it  necessarily  devolves  upon  the  court  to  determine  the 
preliminary  question  whether  such  inducements  are  shown.  *  *  * 
But  if  there  is  any  conflict  of  testimony,  or  roo?n  for  doubt,  the 
court  will  submit  this  question  to  the  jury  with  instructions  that, 
if  they  are  satisfied  that  there  were  such  inducements,  they  shall 
disregard  and  reject  the  confession."    This  doctrine  had  been 
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recognized  in  Commonwealth  v.  Cuffee  (108  Mass.,  285) ;  Common- 
wealth  v.  Oullen  (111  Mass.,  435) ;  Commonwealth  v.  Smith  (119 
Mass..  305),  and  it  was  subsequently  applied  in  Commonwealth  v. 
Culver  (126  Mass.,  464). 

The  same  doctrine  is  distinctly  laid  down  in  People  v.  Barker 
(27  3T.  W.  Rep.,  539)  by  the  Supreme  Court  of  Michigan,  where 
the  trial  court,  after  having  admitted  the  confessions,  charged  the 
jury  to  reject  them  if  they  found  that  they  were  not  voluntary. 
This  was  held  to  be  correct. 

In  StaUinge  v.  Georgia  (47  Georgia,  572)  a  confession  was 
admitted.  The  court  charged :  "  If  you  do  not  believe  the  confes- 
sions were  freely  and  voluntarily  made,  etc.,  you  will  have  to  reject 
the  confession  wholly  from  your  consideration."  This  was  held 
correct. 

In  Uolsenbake  v.  Georgia  (45  Ga.,  43)  it  was  held  that  a  decision 
of  the  judge  that  confessipns  are  admissible  is  only  prima  facie* 
It  is  his  duty  to  instruct  the  jury  that  if  they  were  not  freely  made 
they  should  reject  them  as  evidence. 

In  Earp  v.  Georgia  (55  Ga.,  136)  a  confession  induced  by  a  promise 
went  to  the  jury  without  objection.  Defendant's  counsel  requested 
the  court  to  charge  that  in  order  to  make  the  confession  evidence 
it  must  appear  to  the  satisfaction  of  the  jury  that  it  was  voluntary, 
etc.  The  court  refused.  Held,  error.  To  this  line  of  cases  it  is 
possible  that  State  v.  Vann  (82  N.  C,  631)  is  an  exception.  The 
doctrine  contended  for  by  the  defendant  there  seems  to  be  estab- 
lished in  these  States.  It  appears  to  us  sound.  Whether  threats 
or  promises  induced  the  confession  may  sometimes  be  a  question 
of  fact,  depending,  perhaps,  on  conflicting  evidence.  The  court 
must  decide  preliminarily.  But  it  is  reasonable  that  then  the 
question  of  fact,  if  there  be  any  doubt,  should  be  submitted  to 
the  jury.  It  is  not  necessary  to  decide  that  point  in  this  case  in  the 
view  wo  have  taken.  But  it  is  one  of  so  much  importance  that 
we  have  given  it  a  careful  examination. 

We  need  not  pass  upon  the  other  questions  in  the  case. 

The  judgment  and  conviction  should  be  reversed,  and  new  trial 
granted. 

Booke8,  J.,  concurred. 

Hun— Vol.  XLII       44 
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Landon,  J.  (dissenting) : 

I  am  unable  to  concur.  The  rule  respecting  the  admission  of 
confessions  has,  as  I  think,  been  limited  by  section  395,  Code  of 
Criminal  Procedure. 

That  section  says,  the  confession  "  can  be  given  in  evidence, 
unless  made  under  the  influence  of  fear  produced  by  threats,  or 
unless  made  upon  a  stipulation  of  a  district  attorney  that  he  shall 
not  be  prosecuted  therefor." 

Unless  this  confession  was  made  under  the  fear,  or  upon  the 
stipulation  defined  by  this  section,  the  confession  "  can  be  given  in 
evidence."  That  it  was  not  made  under  the  influence  of  fear  pro- 
duced by  threats,  or  upon  any  stipulation  of  the  district  attorney, 
seems  clear  from  the  fact  that  it  was  made  under  the  influence  of 
hope  inspired  by  a  promise  suggested  by  the  officer  having  him  in 
custody,  that  the  defendant  would,  if  he  made  the  confession,  have 
the  benefit  of  a  State's  witness. 

The  distinction  between  a  confession  made  under  the  influence  of 
fear  produced  by  tnreats,  and  a  confession  procured  through  seductive 
influences  must  have  been  present  to  the  minds  of  the  legislature. 
The  former  is  practically  a  violation  of  the  constitutional  provision 
that  no  person  shall  in  any  criminal  case  be  compelled  to  accuse 
himself;  the  latter  is  open  to  no  such  criticism,  but  presents  simply 
a  question  of  governmental  ethics  or  policy,  over  which  the  legislature 
has  power.  That  it  is  a  departure  from  the  long  established  common 
law  rule  may  be  conceded,  but  the  legislature  made  that  departure, 
and  the  courts  must  respect  it.  If  there  were  otherwise  any  doubt 
upon  the  question  it  would  seem  to  be  settled  by  the  language  of 
the  coirimissioners  in  their  first  report  of  the  penal  code  to  the  legis- 
lature. This  report  may  be  found  in  assembly  document  150,  for 
1855.  Section  449  of  that  report  is  the  original  draf  t  of  the  present 
section  395.  In  submitting  it  the  commissioners  said  :  "  There  is, 
perhaps,  no  rule  of  evidence  in  criminal  cases,  which  has  given 
rise  to  more  discussion  in  the  courts  than  that  which  relates  to 
confessions.  It  is  proposed  by  this  section  to  declare  the  rule, 
so  that  there  may  be  no  doubt  hereafter,  and  at  the  same  time 
to  open  the  door  to  confessions  in  many  cases  where  they  are  now 
excluded.  The  law  has  been  too  tender  in  this  respect.  It  should 
be  its  policy,  as  the  commissioners  conceive,  to  let  in  all  the  light 
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possible,  trusting  to  the  discretion  of  juries  to  distinguish  between 
the  false  and  the  true.  Confessions  not  excluded  by  this  rule  may 
be  given  in  evidence,  with  all  the  circumstances  attending  them, 
and  the  jury  will  give  such  credence  to  the  evidence  as  its  own 
character  and  those  circumstances  may  justify." 

There  was  no  conflict  in  the  testimony  respecting  the  circum- 
stances under  which  the  confession  was  made.  In  no  aspect  of  it 
could  the  inference  be  reasonably  drawn  that  the  confession  was 
made  under  the  influence  of  feal  produced  by  threats;  and  the 
district  attorney,  who  refused  even  to  make  a  promise,  as  I  think, 
made  no  representation  or  statement  that  could  be  considered 
equivalent  to  a  stipulation.  Nor  do  I  think  this  would  be  suggested, 
except  upon  a  construction  of  the  statute  which  the  legislature 
seems  to  have  tried  to  prevent. 

It  was,  therefore,  the  duty  of  the  trial  court,  upon  this  testimony, 
to  hold  that  the  confession  was  admissible,  and  it  was  proper  to 
instruct  the  jury  that  their  only  duty  with  respect  to  it  was 
to  consider  its  truth  and  effect. 

Judgment  and  conviction  reversed  and  new  trial  granted. 


8aplS8 

WILLIAM  H.  SMITH,  Respondent,  v.  WATSON  MULFORD,      

MARSHALL     FRANCIS    and    DWIGHT     BRANDOW, 
Appellants. 

Witness  —  cross-examination  to  impeach  his  character  —  he  cannot  be  asked  upon 
what  charge  he  has  been  arrested. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  for  an  assault  and 
battery  alleged  to  have  been  committed  by  the  three  defendants,  one  of  them, 
who  was  called  as  a  witness  in  behalf  of  himself  and  the  other  defendants, 
testified  on  bis  cross-examination  that  he  had  been  arrested,  but  did  not  know 
how  many  years  ago.  He  was  then  asked,  "  What  was  the  charge  ?  "  the 
plaintiff's  counsel  stating  that  he  offered  this  evidence  with  reference  to  the 
character  of  the  witness.  The  court,  against  the  objection  and  exception  of 
the  defendants'  counsel,  allowed  the  witness  to  answer  and  state  what  the 
charge  was. 

Held,  that  it  erred  in  bo  doing. 

People  v.  Irving  (95  N.  Y.,  541);  People  v.  Orapo  (;6  N.  Y^  288)  followed;  Connors 
v.  People  (50  N.  Y„  240)  limited. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at, 
the  Greene  Circuit  on  the  verdict  of  a  jury,  and  from  an  order  deny-j 
ing  a  motion  for  a  new  trial,  made  upon  a  case  and  exceptions  and|  ^ 
upon  the  ground  of  newly  discovered  evidence. 


Sidney  Crowett,  for  the  appellants. 

Mattock,  Jennings  &  Chase,  for  the  respondent 

Learned,  P.  J. : 

This  is  an  action  to  recover  damages  for  assault  and  batter; 
alleged  to  have  been  committed  by  Mulford,  Francis  and  Brando 
There  is  no  doubt  about  the  affray.     The  principal  matter  in  d;j 
pute  was  whether  plaintiff  or  defendants  commenced  the  fight 

Mulford  was  called  as  a  witness  in  behalf  of  himself  and  f;j 
other  defendants.     On  cross-examination  he  testified  that  he  1 
been  arrested,  but  how  many  years  ago  he  did  not  know.     Then 
was  asked  by  plaintiff's  counsel,  "  What  was  the  charge  V9     Deft, 
ants  objected.    Plaintiff's  counsel  stated  that  he  offered  this 
dence  with  reference  to  the  character  of  the  witness.     The  objec.j 
was  overruled,  defendant  excepted,  and  the  witness  answered  t^- 
told  what  the  charge  was,  the  defendants  claiming  that  this  was  e  L~- 

Undoubtedly,  decisions.have  been  conflicting  on  this  point.    J 

the  case  of  People  v.  Irving  (95  N.  Y.,  541)  seems  to  hold  tli 
cross-examination,  specific  acts,  within  the  discretion  of  the  0\ 
may  be  inquired  into,  tending  to  impair  the  moral  character  o'j 
witness;   but   that  accusations   cannot.     Such  is  the  doctri:. 
People  v.  Crapo  (70  N.  Y.,  288) :  Ryan  v.  People  (79  K  Y., 
Kober  v.  Miller  (45  Sup.  Ct.  [38  Hun],  184).  1. 

The  distinction  seems  to  be  logically  sound.  An  arrest  i  \, 
an  accusation.  Every  one  is  presumed  to  be  innocent  tillE 
proved  to  be  guilty.  fc 

To  use  the  fact  of  an  arrest  as  a  ground  of  discrediting  J- 
ness  may  be  logically  to  presume  him  guilty  until  proven  uZ 
innocent.  V 

The  case  of  Connors  v.  People^  (50  N.  Y.,  242),  is  cited  I 
plaintiff  as  being  directly  in  point.      .But  in  People  v. 
(ut  supra),  the  learned  judge  who  wrote  the  opinon  in  Con 
People  speaks  of  that  case,  and  of  Brandon  v.  People  (42  N.  \ 
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and  says  that  the  question  of  relevancy  on  the  point  of  credibility  was 
not  presented.  So  that  the  case  of  People  v.  Orapo  must  be  con- 
sidered to  overrule  anything  incidentally  said  in  those  earlier  cases. 

The  plaintiff  further  says,  that  the  witness  had  already  stated 
that  he  had  been  arrested.  But  this  did  not  prevent  the  defendants 
from  objecting  to  any  more  irrelevant  testimony.  It  seems  to  us  that 
under  the  late  decisions  to  which  we  have  above  ref  erred,the  testimony 
was  inadmissible.  At  the  same  time  we  think  it  would  be  better  to 
leave  the  range  of  such  questions  to  the  discretion  of  the  trial  judge. 
That  the  witness  had  been  arrested  was  a  part  of  the  history  of  his 
life,  as  much  as  that  he  had  lived  in  such  a  place.  No  real  harm  was 
done  by  the  admission  of  this  evidence.  The  witness  could  have 
explained  that  he  was  falsely  accused  and  wrongfully  arrested,  if  the 
facts  were  so.  And  whether  he  explained  or  not,  any  judge  who 
has  tried  cases,  knows  that  practically  it  would  make  no  difference 
with  the  verdict  of  the  jury,  that  this  witness  stated  that  he  had 
l)een  arrested,  and  mentioned  the  ground  of  arrest.  These  nice 
distinctions  as  to  what  may,  and  what  may  not,  be  given  in  evidence 
on  such  a  cross-examination,  are  of  no  practical  use  and  really  do 
harm. 

Bat  we  are  compelled  to  reverse  the  judgment  and  grant  a  new 
trial,  costs  to  abide  event. 

Booke8  and  Landon,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  kx  rkl. 
HENRY  DORR,  Appellant,  v.  JOHN  BOYD  THACHER, 
Mayor  op  the  Crnr  of  Albany,  Respondent.* 

Licenses  for  place*  of  amusement  —  in  Albany  a  discretionary  power  is  vested  in  the 
mayor  —  1883,  chap.  298,  title  8,  sec.  14,  subs.  15  and  20  —  when  its  exercise  will 
not  be  reviewed  by  the  court. 

By  subdivisions  15  and  20  of  section  14  of  title  8  of  chapter  298  of  1883,  the 
charter  of  the  city  of  Albany  confers  upon  its  common  council  power  "  to  pass 
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general,  permissive,  restrictive  or  prohibitory  ordinances  »  »  »  in  relation  to 
the  regulation  of  places  of  public  amusement "  which  "shall  be  licensed  by  the 
mayor,  under  such  regulations  for  the  safety  of  the  public  attending  them  a» 
the  common  council  may  by  ordinance  determine."  Section  1  of  chapter  30 
of  the  ordinances  of  the  common  council  provides  that  "no  theatrical  or 
musical  entertainment  *  *  *  place  of  amusement  *  *  •  shall  be  had, 
maintained  or  kept  unless  license  therefor  is  first  duly  obtained."  *  .*  * 
Section  2  of  the  said  ordinance  provides  that  "the  mayor  may  issue  licenses 
for  the  keeping,  having  and  performing  of  the  entertainments  above  enumer- 
ated, upon  payment  to  him"  of  certain  sums  specified  in  the  said  section,  which 
sums  the  mayor  is  by  the  next  section  authorized,  in  his  discretion,  to  reduce. 

Upon  an  appeal  f rom  an  order  denying  a  motion  made  by  the  relator  for  a 
peremptory  writ  of  mandamus  requiring  the  mayor  to  grant  a  license  for 
a  musical  entertainment,  to  be  given  by  the  relator  at  his  place  of  business, 
which  had  been  refused  by  the  mayor  upon  the  ground  that  as  the  relator 
kept  a  saloon  where  ale  and  spirituous  liquors  were  sold,  musical  enter- 
tainments there  would,  in  bis  judgment,  have  a  demoralizing  influence  : 

Held,  that  the  order  should  be  affirmed. 

That  the  granting  or  withholding  of  the  license  applied  for  by  the  relator  was, 
under  the  provisions  of  the  charter  and  ordinances  of  the  city,  a  right  and  power 
vested  in  the  mayor,  to  be  exercised  by  him  entirely  in  his  discretion. 

Appeal  from  an  order  made  at  the  Albany  Special  Term  denying 
a  motion  for  a  peremptory  mandamus  requiring  the  mayor  of  Albany 
to  issue  an  amusement  license  to  the  relator. 

The  relator,  who  keeps  a  saloon  in  the  city  of  Albany,  applied  to 
the  mayor  for  a  license  to  there  furnish,  free  of  charge,  to  his  cus- 
tomers, vocal  and  instrumental  music.  He  presented  a  petition, 
signed  by  his  neighbors,  asking  that  6uch  license  be  granted,  and 
offered  to  pay  to  the  mayor  the  sum  of  twenty-five  dollars,  the 
highest  fee  fixed  by  the  city  ordinance  for  such  licenses.  The  mayor 
refused  to  grant  the  license,  because  in  his  opinion  no  such  license 
should  be  granted  to  any  place  where  liquor  is  sold. 

Aaron  B.  Pratt,  for  the  appellant. 

D.  Cady  Herrick,  for  the  respondent. 

Bockks,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term,  denying  a 
motion  for  a  mandamus  requiring  the  defendant,  mayor  of  the  city 
of  Albany,  to  grant  to  the  relator  a  license  for  musical  entertain- 
ments at  his  place  of  business  in  said  city.     The  refusal  by  the 
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mayor  to  grant  the  license  was  put  on  the  ground  that  its  issuance 
rested  in  his  discretion,  and  that  inasmuch  as  the  relator  kept  a 
saloon  where  ale  and  spirituous  liquors  were  sold,  musical  entertain- 
ments there  would,  in  his  judgment,  have  a  demoralizing  influence, 
and  therefore  he  deemed  it  unadvisable  to  grant  such  license.  The 
only  question  presented  on  this  appeal  is  whether  the  granting  or 
withholding  of  licenses  for  musical  entertainments  rests  in  the 
discretion  of  the  mayor. 

The  act  providing  for  the  government  of  the  city  of  Albany 
(chap.  298,  Laws  of  1883),  confers  powers  upon  the  common  council 
"  to  pass  general  permissive,  restrictive  or  prohibitory  ordinances 
*  *  *  in  relation  to  the  regulation  of  places  of  public  amuse- 
ment "  (sub.  15  and  20  of  sec.  14,  title  3  of  said  act),  which,  as  there 
declared,  "  shall  be  licensed  by  the  mayor,  under  such  regulations 
for  the  safety  of  the  public  attending  them  as  the  common  council 
may  by  ordinance  determine." 

This  power  was  exercised  by  the  common  council  by  the  adopting 
of  chapter  thirty  of  its  ordinances,  section  1  of  which  provides 
that  no  "theatrical  or  musical  entertainment  *  *  *  or  place  of 
amusement  *  *  *  shall  be  had,  maintained  or  kept,  unless 
license  therefor  is  first  duly  obtained ; "  and  section  2  provides 
that  "  the  mayor  may  issue  licenses  for  the  keeping,  having  and 
performing  of  the  entertainments  above  enumerated,"  on  payment  of 
twenty-five  dollars  therefor ;  or  by  section  3  of  a  reduced  fee  in  his 
discretion. 

Now,  by  the  city  charter,  places  of  amusement  are  required  to  be 
licensed  by  the  mayor  under  such  restrictions  as  the  common  council 
should  by  ordinance  declare;  and  that  body  has  by  ordinance 
declared  on  what  condition  he  may  grant  such  licenses,  to  wit :  On 
payment  of  a  license  fee  of  twenty-five  dollars,  or  of  a  reduced  fee, 
in  his  discretion. 

Thus  it  is  manifest,  that  the  entire  subject  of  licensing  places  of 
theatrical  or  musical  entertainment  devolved  upon  the  mayor  by 
a  just  and  fair  construction  of  the  city  charter  and  ordinances,  the 
right  to  issue  or  withhold  a  license  in  such  case  resting  in  his  discre- 
tion, regulated  or  restricted  only  by  the  payment  of  a  specified 
license  fee ;  and  even  this  fee  was  in  his  discretion  as  to  amount, 
save  as  it  should    not    exceed  twenty-five  dollars.     This  was  a 
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matter  of  police  regulation,  which  should  iu  all  propriety  be  exercised 
in  each  individual  instance  by  sound  judgment. 

It  was  not  intended  that  a  license  should  be  granted  to  every  one 
who  should  apply  for  it  and  tender  the  license  fee,  whatever  might 
be  his  character,  or  whatever  might  be  the  character  of  the  proposed 
entertainment  or  amusement. 

The  policy  of  the  law  was  clearly  to  the  contrary  of  this.  So 
the  right  and  power  was  conferred  upon  the  mayor  to  discriminate 
and  himself  determine  who  should  have  license,  judging  of  the 
character,  associations,  surroundings  and  business  of  the  applicant, 
and  also  as  to  the  kind  or  description  of  the  proposed  entertainment 
or  amusement,  whether  it  would  or  would  not  be  in  accordance  with 
good  order  and  sound  morality.  The  language  of  the  ordinance  is, 
in  strictness,  permissive,  not  mandatory.  "  The  mayor  may  issue 
license,"  etc.  That  it  was  intended  to  be  permissive  is  apparent,  as 
we  conclude,  in  view  of  the  object  and  end  to  be  answered  by  an 
observance  of  the  right  conferred.  It  is  true  the  word  "  may  "  in  a 
statute  is  sometimes  to  be  construed  "  must "  or  "  shall,"  and  is 
then  held  like  the  latter  words,  mandatory. 

I  This  construction  will  obtain  when  the  statute  directs  the  doing 
pf  a  thing  for  the  sake  of  justice  or  the  public  good,  or  when  to 
read  it  otherwise  would  defeat  or  subvert  the  purpose  of  the  act 
f?hese  reasons  not  existing,  the  ordinary  sense  of  the  word  "may" 
is  the  legal  one,  and  then  the  word  must  be  held  to  be  permissive, 
not  mandatory.  (  Warner  v.  Beers,  23  Wend.,  156  ;  Williams  v. 
The  People,  24  N.  T.,  409.)  In  this  last  case  Judge  Dknio 
says :  "  The  primary  and  most  common  use  of  the  word  may  cer- 
tainly is  that  contended  for,  namely,  the  giving  permission  to 
perform  the  act  referred  to ;  and  where  there  is  nothing  requiring  it 
in  the  connection  of  the  language  or  in  the  sense  and  policy  of  the 
provision,  I  do  not  think  we  should  be  warranted  in  giving  the 
word  an  unusual  or  even  a  secondary  meaning."  This  language 
has  direct  application  to  the  case  in  hand. 

There  is  certainly  in  this  case  nothing  "in  the  connection  of  the 
language  or  in  the  sense  and  policy  of  the  provision  "  requiring  that 
the  word  "  may  "  should  have  any  other  than  its  ordinary  meaning. 
Indeed  the  sense  and  policy  of  the  provision  here  brought  under 
notice  admit,  as  we  think,  of  no  other  meaning,  as  it  is  plain  beyond 
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peradventure  that  neither  protection  of  public  interests  or  of  private 
right  require  that  "may"  should  be  held  to  be  mandatory.  As 
respects  private  right,  the  relator  shows  no  other  right  than  such 
as  pertains  to  each  individual  citizen  as  such.  There  is  manifestly 
no  constitutional  question  involved  in  the  case,  if  for  no  other 
reason  than  because  the  entire  subject  is  one  of  police  regulation. 

In  conclusion,  we  are  of  the  opinion  that  the  granting  or  with- 
holding of  the  license  applied  for  by  the  relator  was,  under  the 
provisions  of  the  city  charter  and  ordinances  of  the  common  council, 
a  right  and  power  vested  in  the  mayor,  to  be  .exercised  by  him 
entirely  in  his  discretion. 

Order  appealed  from  affirmed,  with  ten  dollars  costs  and  dis- 
bursements for  printing. 

Learned,  P.  J.,  and  Landon,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  printing  disbursements. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond- 
ent, v.  GEORGE  CLEMENTS,  Appellant. 

Indictment  for  perjury  —  the  falsity  of  the  facta  sworn  toby  the  accused,  mutt  be 
aterred  therein  —  evidence  of  good  character  —  must  be  considered  by  the  jury  in 
all  cases. 

The  defendant  was  convicted  of  the  crime  of  perjury  in  willfully  swearing,  to 
the  best  of  his  knowledge  and  belief,  to  the  truthfulness  of  a  quarterly 
report  made  to  the  banking  department  of  the  State,  by  the  State  Bank  of 
Fort  Edward,  of  which  bank  he  was  the  cashier,  which  report  purported 
to  contain  a  true  statement  of  the  condition  of  the  bank  on  a  certain  day 
therein  named.  Upon  an  appeal  from  the  Judgment  of  conviction,  it  appeared 
that  the  indictment  did  not  charge,  by  direct  averments,  that  the  statements 
made  in  the  report  and  schedule  thereto  attached  on  which  the  crime  of 
perjury  was  founded  were,  or  that  either  of  them  was,  false  or  untrue;  that 
while  it  averred,  in  various  forms,  that  the  defendant  had  knowledge  that 
these  statements  were  false  and  untrue,  it  did  not  directly  aver  that  they  were, 
or  that  either  of  them  was,  in  point  of  fact,  false  and  untrue. 

Held,  that  the  omission  of  this  allegation  was  a  fatal  defect,  which  required 
the  Judgment  to  be  reversed  and  the  defendant  to  be  discharged. 


•  Decided  January  1,  1887. 
Hun— Vol.  XLII       45 
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Upon  the  trial,  evidence  was  given  by  the  prosecution  and  by  the  defendant,  tend- 
ing to  sustain  and  refute  respectively,  the  charge  that  the  defendant  committed 
the  crime  in  swearing  to  the  truthfulness  of  the  report  Evidence  was  also 
given  showing  the  defendant  to  have  been  of  good  character  in  all  respects,  and 
no  evidence  was  given  or  offered  to  gainsay  this  fact  The  Judge,  in  his  charge 
to  the  Jury,  said  that  "  such  proof  is  always  admissible  on  a  criminal  trial,  but 
it  is  not  a  defense.  When  the  crime  is  sufficiently  established  it  is  not  entitled 
to  any  influence."  After  referring  to  other  cases  in  which  evidence  of  good 
character  was  entitled  to  great  weight,  as  in  those  in  which  it  was  uncertain 
by  whom  the  offense  had  been  committed,  he  added:  "  If  you  become  con- 
vinced that  this  report,  the  subject  of  this  indictment,  was  false;  that  defend- 
ant, at  the  time,  knew  it  to  be  false,  then  previous  good  character  is  of  no 
avail  whatever."  On  being  asked  to  charge  "  that  evidence  of  good  character 
is  required  to  be  considered  by  the  jury  on  the  question  of  guilt,"  he  declined 
to  charge  any  differently  from  what  he  had  already  charged. 

Held,  that  he  erred  in  so  doing.  (Remsen  v.  The  People,  43  N.  Y.,  6;  Slooer  v. 
The  People,  56  N.  Y.,  315;  People  v.  Moett,  23  Hun,  60-65,  followed.) 

Appeal  from  a  judgment  of  the  court  of  Oyer  and  Terminer  of 
Washington  county,  convicting  the  defendant  of  the  crime  of  per- 
jury and  sentencing  him  to  State's  prison  for  the  terra  of  five  years 
and  six  months. 

Hughes  <&  Northup^  for  the  appellant. 

Edgar  Ilull,  district  attorney,  for  the  respondent. 

Bookes,  J. 

This  is  an  appeal  from  a  conviction  and  sentence  of  the  defendant 
to  the  State  prison  for  perjury.  The  defendant  was  convicted  in 
the  Washington  county  oyer  of  the  crime  of  perjury,  in  willfully 
swearing,  to  the  best  of  his  knowledge  and  belief,  to  the  truthfulness 
of  a  quarterly  report,  made  by  the  State  Bank  of  Fort  Edward  to 
the  banking  department  of  the  State,  of  which  bank  he  was  cashier ; 
which  report  purported  to  contain  a  true  statement  of  the  condition 
of  the  bank  on  the  morning  of  March  22,  1884. 

We  are  of  the  opinion  that  the  conviction  and  judgment  in  this 
case  must  be  reversed.  There  are  several  errors,  as  we  think,  in  the 
admission  of  evidence,  and  also  error  in  the  charge  of  the  learned 
judge  to  the  jury,  and  in  his  refusal  to  charge  as  requested,  which 
require  a  reversal,  as  above  indicated. 

But  in  view  of  our  conclusion  on  the  objection  to  the  sufficiency 
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of  tbe  indictment,  hereafter  considered,  we  deem  it  unnecessary 
to  examine  these  subjects  ot  error.  There  is  one  exception,  however, 
going  to  the  charge  of  the  learned  judge  and  to  his  refusal  to  charge 
as  requested,  that  may  well  be  briefly  noticed.  The  charge  of  perjury 
was  based  on  an  averment  that  the  defendant  committed  the  crime 
in  swearing  to  the  truthfulness  of  the  report,  "  to  the  best  of  his 
knowledge  and  belief ; "  and  evidence  was  given  tending  to  sustain 
this  charge.  The  defendant  put  in  proof  of  a  countervailing  char- 
acter, which,  as  was  claimed,  showed  that  the  report  was  according 
to  the  best  of  his  knowledge  and  belief;  and  he  was  himself 
examined  as  a  witness  in  his  own  behalf,  and  gave  evidence  tending 
to  sustain  such  alleged  defense.  Further  evidence  was  also  given, 
showing  the  defendant  to  have  been  of  good  character  in  all  respects ; 
and  no  evidence  was  given  or  offered  to  gainsay  this  fact. 

On  this  branch  of  the  case  the  learned  judge  charged  the  jury  as 
follows : 

Defendant  has  offered  proof  of  his  previous  good  character. 
That  kind  of  proof  is  always  admissible  on  a  criminal  trial,  but  it  is 
not  a  defense.  When  the  crime  is  sufficiently  established  it  is  not 
entitled  to  any  influence.  There  are  cases  where  that  kind  of  testi- 
mony ought  to  have  great  weight.  Take  the  case  of  the  commission 
where  it  was  uncertain  who  the  perpetrator  was ;  and  circumstances 
pointed  strongly  towards  one,  so  that  they  tended  to  establish  the 
crime  against  him,  but  leaving  it  somewhat  uncertain ;  in  such  a 
case  proof  of  previous  good  character  would  weigh  strongly,  and  it 
has  been  said,  and  very  properly,  that  a  man  who  has  a  clean  charac- 
ter has  always  one  standing  witness  with  him.  How  far  that  kind  of 
evidence  ought  to  have  weight  in  the  determination  of  this  case 
depends  on  how  you  conclude  in  regard  to  the  act.  If  you  become 
convinced  that  this  report,  the  subject  of  this  indictment,  was  false  ; 
that  defendant  at  the  time  knew  it  to  be  false,  then  previous  good 
character  is  of  no  avail  whatever. 

Touching  these  remarks,  which  were  in  the  nature  of  instructions 
to  the  jury,  the  defendant's  counsel  requested  the  judge  to  charge 
"that  evidence  of  good  character  is  required  to  be  considered  by  the 
jury  on  the  question  of  guilt  before  determining  the  question  of 
goilt."  The  learned  judge  replied  to  this  request:  "I  decline 
charging  any  differently  from  what  I  have  as  to  that." 
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To  this  ruling  the  defeudant  entered  exception.  This  instruction, 
as  we  think,  should  have  been  given,  and  its  refusal  was  error.  The 
tenor  of  the  charge  was  to  the  contrary  of  this  request.  It  was  to 
the  effect  that  the  proof  of  defendant's  good  character  should  not 
be  considered  by  the  jury,  if,  upon  the  other  proof  in  the  case,  they 
should  reach  a  conclusion  that  he  was  guilty.  But  the  defendant's 
good  character  was  a  subject  to  be  taken  into  consideration  by  the 
jury,  in  determining  his  guilt  or  innocence  in  the  first  instance. 

Were  it  otherwise,  the  evidence  would  go  for  nothing  in  the  case; 
and  this,  too,  when  the  question  was  whether  the  defendant  had 
committed  perjury  in  swearing  to  matters  "to  the  best  of  his 
knowledge  and  belief,"  the  evidence  against  him  being  circumstan- 
tial to  a  very  considerable  extent,  if  not  wholly  so,  and  as  to  which 
there  was  at  least  some  proof  of  an  exculpatory  character  —  a  case 
of  all  others  where  good  character  might  and  probably  would  be  an 
important  factor  bearing  upon  the  question  of  innocence  or  guilt. 
But  the  question  here  presented  is  not  an  open  one.  It  is  settled 
favorably  to  the  exception  on  authority.  The  charge  here  given  is 
much  like  that  given  in  JSemson  v.  The  People  (43  JS".  Y.,  6).  The 
judge  in  that  case  instructed  the  jury  that  when  the  evidence  is 
positive,  leading  to  a  conviction,  logically  and  fairly  derived,  of 
guilty  from  all  the  testimony,  the  simple  fact  that  a  person  pos- 
sesses previous  good  character  will  be  of  no  avail ;  that  it  is  only  in 
cases  where  the  jury  have  a  well-reasoned  doubt,  a  doubt  logically 
arrived  at,  arising  from  all  the  testimony  that  evidence  of  good 
character  steps  in  and  takes  effect.  The  court  held  that  such 
charge  was  clearly  erroneous,  and  well  calculated  to  mislead  tlio 
jury  to  the  prejudice  of  the  prisoner,  and  it  was  then  said  that  "it 
wa6  delusive  to  say  to  the  jury  that  the  fact  of  good  character  was 
to  be  considered  in  every  case,  no  matter  what  the  other  testimony 
might  be,  and  yet  that  in  a  class  of  cases,  by  reason  of  the  character  of 
the  other  evidence,  good  character  would  be  of  no  avail ;  that  i*, 
that  the  jury  must  exclude  from  their  minds,  in  the  consideration  of 
that  class  of  cases,  all  evidence  as  to  character.  It  was  in  effect  saying 
to  them  that  in  such  cases  evidence  of  good  character  was  not 
admissible  to  affect  the  result,  although  permitted  to  be  laid  before 
them.  It  was  error  to  charge  the  jury  that  in  any  case  evidonco  of 
good  character  would  be  of  no  avail.   There  is  no  case  in  which  the 
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jury  may  not,  in  the  exercise  of  sound  judgment,  give  a  prisoner 
the  benefit  of  a  previous  good  character.  No  matter  how  conclu- 
sive the  other  testimony  may  appear  to  be,  the  character  of  the 
accused  may  be  such  as  to  create  a  doubt  in  the  minds  of  the  jury, 
and  lead  them  to  believe,  in  view  of  the  improbabilities,  that  a  per- 
son of  such  character  would  be  guilty  of  the  offense  charged ;  that 
the  other  evidence  in  the  case  is  false,  or  the  witnesses  mistaken." 
We  extract  freely  from  this  case  because  of  the  direct  application 
of  the  argument  to  this  in  hand. 

To  the  6ame  effect  is  the  decision  in  Stover  v.  The  People  (56 
N.  Y.,  315),  and  in  People  v.  Moett  (23  Hun,  60-65).  The  convic- 
tion and  judgment  should  be  reversed  because  of  the  error  above 
considered,  even  if  the  record  disclosed  no  other  ground  of  error. 

But  we  are  of  the  opinion  that  there  is  a  radical  difficulty  in  the 
case,  growing  out  of  the  insufficiency  of  the  indictment.  An  objec- 
tion to  the  sufficiency  of  the  indictment  was  raised  by  demurrer; 
also  at  the  close  of  the  case  on  the  people's  evidence;  and  also  by 
motion  in  arrest  of  judgment  after  verdict.  Passing  some  other 
points  of  alleged  insufficiency,  we  do  not  find  it  charged  by  direct 
averment  that  the  statements  made  in  the  report  and  schedules 
thereto  attached,  on  which  the  crime  of  perjury  is  predicated,  were, 
or  that  either  of  them  was  false  or  untrue.  It  is  averred,  and  in 
various  forms  of  averment,  that  the  defendant  had  knowledge  that 
those  statements  were  false  and  untrue ;  but  there  is  no  direct  aver- 
ment in  the  indictment  that  they  were,  or  that  either  of  them  was, 
in  point  of  fact,  false  and  untrue.  An  averment  that  the  defendant 
knew  they  were  untrue  is  quite  different  from  an  averment  that  they 
were  in  fact  untrue.  The  one  goes  to  the  fact,  the  other  to  knowl- 
edge of  the  fact.  The  indictment  is  not  framed  on  the  theory  that 
the  defendant  swore  to  knowledge  and  belief  without  having  any 
knowledge  or  grounds  for  his  belief,  as  to  the  facts  sworn  to  by 
hiin ;  hence,  that  he  was  guilty  of  perjury,  whether  the  facts  sworn 
to  by  him  in  the  report  were  or  were  not  true ;  for  it  is  laid  in  the 
indictment  that  he  well  knew  such  facts  were  false  and  untrue. 

The  averment  that  he  well  knew  that  the  statements  sworn  to  by 
him  were  false  does  not  supply  an  averment  that  such  statements 
were  untrue,  in  fact,  or  obviate  its  necessity.  Both  averments  were 
necessary  to  make  the  pleading  good  in  this  case. 
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It  is  laid  down  in  Wharton's  American  Criminal  Law  that 
"the  general  averment  that  the  defendant  swore  falsely,  etc., 
upon  the  whole  matter  will  not  be  sufficient;  the  indictment 
must  proceed  by  particular  averments  (or,  as  they  are  technically 
termed,  by  assignments  of  perjury),  to  negative  that  which  is 
false.  It  is  necessary  that  the  indictment  should  thus  expressly 
contradict  the  matter  falsely  sworn  to  by  the  defendant." 
(Sec.  2259.)  And,  farther,  that  in  a  case  like  the  present,  where 
the  accused  swears  to  his  belief,  it  is  necessary  to  aver  that  the  fact 
sworn  to  was  otherwise,  and  that  he  knew  the  contrary  to  what  lie 
swore  to.  (Sec.  2261.)  The  rule  of  pleading  as  here  laid  down  is 
that  both  averments  are  necessary  in  a  case  like  the  present  la 
the  People  v.  Gates  (13  Wend.,  311),  where  the  defendant  was 
indicted  for  obtaining  the  signature  to  a  bond  and  promissory  note 
by  false  pretenses,  the  court  said :  "  It  is  not  sufficient  merely  to 
state  that  the  defendant  did  falsely  pretend,  etc.,  setting  forth  the 
several  pretenses;  but  after  stating  the  false  pretenses  at  large, 
the  pleader  must,  by  averments,  falsify  each  pretense  which  he 
intends  to  rely  on  at  the  trial,  as  he  would  in  an  indictment  for 
perjury."  In  that  case  the  indictment  was  held  insufficient,  the 
court  holding  that  the  prosecution  must  fail :  1.  Because  the  indict- 
ment was  insufficient ;  and,  2.  If  insufficient,  then  it  was  unneces- 
sary and  improper  to  receive  the  evidence  of  any  false  pretenses, 
because  none  were  laid.  The  Code  of  Criminal  Procedure,  section 
291,  also  recognizes  the  necessity  of  setting  forth  iu  the  indictment 
"  proper  allegations  of  the  falsity  of  the  matter  on  which  the  per- 
jury is  assigned."  The  necessity  for  such  averment  arises  out  of 
the  settled  rule  that  all  facts  and  circumstances  necessary  to  consti- 
tute the  offense  must  be  specifically  stated  in  the  pleading,  and  that 
facts  not  averred  cannot  be  proved,  or  go  for  nothing  if  proved. 
{The  People  v.  Gates,  supra;  The  People  v.  Miller,  2  Park.  Crim. 
Rep.,  197.) 

On  principle,  and  on  the  authorities  above  cited,  the  omission 
from  the  indictment  of  the  averment  above  considered  is  fatal  to 
it,  and  the  conviction  thereunder  cannot,  therefore,  be  allowed 
to  stand.  Without  such  averment  the  record  is  imperfect,  as  it 
fails  to  show  the  commission  of  the  offense  of  which  the  defendant 
is  convicted.   The  objection  rests  on  more  than  a  mere  technicality; 
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it  goes  to  the  merits  of  the  case  as  presented  on  the  record. 
The  conviction  and  judgment  most  be  reversed,  and  inasmuch  as 
the  indictment  is  insufficient,  the  defendant  must  be  discharged. 

The  conviction  and  judgment  should  be  reversed  and  defendant 
discharged. 

Learned,  P.  J.,  and  Landon,  J.,  concurred. 

Judgment  and  conviction  reversed  and  prisoner  discharged. 


THE  NATIONAL  TRADESMAN'S  13ANK,  Respondent,  v. 
MARGARET  WETMORE,  Appellant. 

Action  by  a  creditor  to  set  aside  a  fraudulent  conveyance  made  by  a  debtor—  it 
cannot  be  maintained  by  a  general  creditor — proof  of  the  nonpayment  of  a  claim, 
allowed  by  the  legal  representatives  in  another  State,  does  not  show  that  the  plaintiff 
has  exhausted  his  legal  remedies, —  although  the  law  of  that  State  will  not  permit  a, 
suit  to  be  brought. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  set  aside  as  fraudulent, 
as  against  his  creditors,  a  conveyance  of  certain  lands  maae  by  one  Wetmore 
to  the  defendant,  his  wife,  it  appeared  that  the  said  Wetmore,  a  resident  of 
Connecticut,  in  1862,  and  while  indebted  to  the  plaintiff,  a  national  bank 
carrying  on  business  in  that  State,  as  an  indorser  of  certain  promissory  notes 
discounted  by  the  bank  for  Wetmore,  conveyed  an  interest  owned  by  him  in 
certain  real  estate,  situated  in  the  State  of  New  York,  to  his  wife  through  a 
third  person.  On  February  10,  1883,  Wetmore  made  a  general  assignment  for 
the  benefit  of  creditors,  which,  by  the  laws  of  Connecticut,  did  not  convey 
any  title  to  or  interest  in  lands  out  of  that  State.  While  suits  brought  against 
Wetmore  upon  the  said  notes  were  pending,  he  died,  and  the  plaintiff  being 
prevented  by  the  laws  of  Connecticut  from  obtaining  a  judgment  against  the 
representative  of  |an  insolvent  estate,  proved  its  claim  against  the  commis- 
sioners appointed  under  the  laws  of  Connecticut,  who  allowed  the  same,  but 
paid  no  part  of  it 

Held,  that  as  the  plaintiff  was  simply  a  creditor-at-large  of  Wetmore,  he  had  no 
standing  in  court  to  demand  the  relief  sought. 

That  the  proceedings  against  the  estate  of  the  insolvent  merely  settled  and 
determined  the  amount  due,  and  did  not  amount  to  a  judgment,  and  that, 
even  if  it  were  deemed  a  judgment,  there  had  been  no  execution  issued  thereon. 

Quaere,  as  to  whether  a  judgment  recovered  in  another  State,  with  execution 
thereon  unsatisfied  there,  would  aid  the  plaintiff's  case. 

•  Decided  January  4,  1887. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  in 
Fulton  county  upon  the  trial  of  this  action  by  the  court  without 
a  jury. 

In  the  year  1882,  and  prior  to  the  twenty-eighth  day  of  December 
of  t&at  year,  the  plaintiff,  a  national  bank  located  at  New  Haven, 
Connecticut,  discounted  for  one  Abner  C.  Wet  more,  a  resident  of 
Meriden,  Connecticut,  who  carried  on  business  at  New  Haven, 
eleven  promissory  notes,  amounting  in  the  aggregate  to  $5,104.69. 
At  the  time  of  procuring  these  discounts  and  loans,  Wctmore  was 
the  owner  of  an  undivided  one-third  part  of  about  11,230  acres  of 
land  situated  in  the  county  of  Hamilton,  in  thi6  State,  and  on  the 
28th  day  of  December,  1882,  he  deeded  these  lands  to  one  Campbell, 
who  on  the  same  day  deeded  them  to  the  defendant,  Wetmore's 
wife,  and  the  deeds  were  recorded  in  the  Hamilton  county  clerk's 
office  January  3,  1883,  and  appear  on  the  record  to  have  been  duly 
signed  and  sealed,  and  to  be  in  due  form  to  pass  the  title  to  real 
estate.  Both  these  deeds  were  voluntary  and  wholly  without  con- 
sideration, and  were  made,  as  claimed  by  the  plaintiff  in  this 
action,  with  the  intent  to  hinder,  delay  and  defraud  the  creditors 
of  Wetmore,  to  the  knowledge  of  the  defendant.  On  or  about  the 
19th  day  of  February,  1883,  Wetmore  made  a  general  assignment, 
for  the  benefit  of  creditors,  to  one  Eli  Ives,  who,  on  the  nineteenth 
of  April,  following,  resigned  his  trust,  and  one  Charles  P.  Ives  was 
appointed  trustee  in  his  stead.  By  the  law  of  Connecticut  this 
assignment  did  not  convey  any  title  or  interest  in  lands  out  of  that 
State. 

As  the  promissory  notes  before  mentioned  became  due,  suits 
were  brought  upon  them,  and  upon  an  overdraft,  by  the  plaintiff, 
in  the  courts  of  Connecticut,  against  Wetmore ;  and  while  the  suits 
were  pending,  and  before  judgment  had  been  recovered  in  any  of 
them,  Wetmere  died  intestate,  and  Charles  P.  Ives  was  subsequently 
appointed  administrator  of  his  estate.  The  plaintiff  thereupon 
took  proceedings  to  revive  the  suits  against  the  administrator,  who 
applied  to  the  probate  court  and  obtained  an  order  that  Wetmore's 
estate  should  be  settled  as  an  insolvent  estate.  Under  the  lawa  of 
Connecticut  no  judgment  can  be  obtained  against  the  representative 
of  an  insolvent  estate,  in  course  of  settlement  as  such,  except  for 
debts  due  the  United  States  or  the  State  of  Connecticut,  or  for  the 
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expense  of  the  last  sickness,  or  the  funeral  charges  of  the  decedent. 
The  administrator  then  appeared  in  the  actions  brought  by  tha 
plaintiff,  and  set  up  by  plea  in  abatement  in  each  of  those  actions, 
the  fact  that  the  estate  of  Wetmore  was  in  course  of  settlement 
as  an  insolvent  estate,  and  that  the  cause  of  action  was  not  within 
either  of  the  excepted  classes,  which  was  sustained  by  the  court, 
and  judgment  was  rendered  dismissing  each  of  the  suits. 

Commissioners  were  duly  appointed  to  take  proof  of  claims 
against  the  insolvent  estate,  and  their  report  showed  preferred  claims 
to  the  amount  of  $296.93,  and  unpreferred  claims  to  the  amount  of 
$29,257.89,  including  $6,177.64  allowed  to  the  plaintiff.  The 
total  amount  realized  by  the  trustee  of  the  assigned  estate  was  about 
$575,  of  which  about  $200  remained  in  his  hands  on  the  29th  of 
January,  1885,  after  paying  necessary  expenses.  At  that  time  no 
part  of  the  $296.93  preferred  claims  had  been  paid.  There  are  no 
other  assets  of  either  the  assigned  or  decedent's  estates  in  Connecticut 
or  elsewhere,  unless  something  may  be  realized  in  a  suit  brought  by 
the  trustee  to  set  aside  certain  deeds  made  by  Wetmore  on  the  18th 
day  of  December,  1882,  of  two  parcels  of  real  estate  in  Connecticut. 

The  court  found  that  the  plaintiff  had  exhausted  its  legal  remedies, 
and  directed  a  judgment  in  its  favor,  declaring  the  amount  duo  the 
plaintiff  to  be  a  lien  upon  the  real  estate  conveyed  to  the  wife,  and 
directing  that  the  same  be  sold  by  the  sheriff. 

8.  cfe  Z.  M .  Brown,  for  the  appellant. 

Z£  It.  Durfee,  for  the  respondent. 

Bogkes,  J. : 

The  plaintiff  was  simply  a  creditor-at-large  of  Abner  C.  Wet- 
more, deceased,  tho  late  husband  of  the  defendant,  to  whom,  as 
is  alleged,  his  lands  described  in  the  complaint  were  transferred 
without  consideration  and  in  fraud  of  the  rights  of  his  creditors. 
Should  the  title  thereto  be  adjudged  to  have  remained  in  the  hus- 
band to  the  time  of  his  death,  still  the  plaintiff  would  then  have 
had  no  lien  thereon,  either  general  or  specific,  for  the  satisfaction  of 
its  claim  against  him ;  nor  was  there  then  or  at  any  time  thereafter, 
any  trust  in  favor  of  the  plaintiff  as  respects  those  claims  impressed 
thereon,  legal  or  equitable,  by  virtue  of  any  writing  creating  or 
Hun— Vol.  XLII        46  • 
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declaring  such  trust.  This  being  so,  the  plaintiff  has  no  standing 
in  court  to  demand  and  have  the  relief  sought  herein,  to  wit :  to 
have  the  transfer  of  the  premises  to  the  defendant  adjudged  fraudu- 
lent and  void,  and  payment  of  its  claims  against  Abner  C.  Wet- 
more,  deceased,  decreed  to  be  made  therefrom. 

This  conclusion  is  settled  by  many  decisions.  (Evans  v.  HiU,  18 
Hun,  464;  Adsit  v.  Semford,  23  id.,  45 ;  aflPd  Adsit  v.  Butler,  87 
N.  T.,  585 ;  Geery  v.  Geery,  63  id.,  252 ;  Estes  v.  Wilcox,  67 
id.,  264;  Adee  v.  Bigler,  81  id.,  349.)  If  it  be,  as  is  insisted, 
that  the  plaintiff  makes  a  case  showing  that  all  attempts  by  other 
proceedings  to  obtain  satisfaction  of  its  claims  would  be  absolutely 
unavailing,  still  that  would  not  change  the  settled  rule  of  law 
declared  in  the  above  and  other  cases. 

It  is  conceded,  of  course,  that  in  the  case  of  a  creditor's  bill  there 
must  be  judgment  and  execution,  and,  under  some  circumstances,  a 
return  of  execution  unsatisfied  in  whole  or  part,  in  order  to  give 
the  creditor  standing  in  the  court  to  demand  and  have  the  removal 
of  a  fraudulent  transfer  by  the  debtor  of  his  property.  This  neces- 
sity grows  out  of  a  statutory  requirement  (2  R.  S.,  173,  174,  §  38; 
Code  of  Civ.  Pro.,  §§  1871,  1872) ;  but  the  same  rule  obtains  in  all 
cases  where  this  relief  is  sought,  irrespective  of  such  statutory  pro- 
vision. This  was  so  determined  in  Adsit  v.  Butler  (sujpra),  where 
the  subject  was  discussed  at  length  and  on  authority ;  and,  indeed,  this 
rule  was  recognized  by  the  Special  Term  in  this  case,  but  it 
was  found  that  here  the  plaintiff  had  exhausted  its  remedy  at  law, 
and  therefore  had  standing  in  court  to  have  the  relief  demanded. 

In  this  conclusion  of  the  learned  judge,  we  think  he  was  in  error. 
The  plaintiff  was  a  general  creditor,  without  judgment  and  execu- 
tion. Before  commencing  this  action  it  had  taken  no  proceeding 
to  collect  its  claim  and  demands.  There  had  been  a  proceeding  in 
the  Probate  Court  of  Connecticut,  under  the  insolvent  laws  of  that 
State,  wherein  commissioners  in  insolvency  had  been  appointed  to 
administer  upon  the  estate  of  the  debtor,  Abner  0.  Wetmore,  who 
was  insolvent  and  had  made  an  assignment  for  the  benefit  of  his 
creditors.  The  plaintiff  presented  its  claims  to  those  commissioners 
in  insolvency,  and  the  latter  allowed  them  and  determined  their 
amount ;  but  nothing  was  realized  thereon  from  that  proceeding. 
Now,  this  proceeding,  in  its  results,  did  not  amount  to  a  judgment 
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in  favor  of  the  plaintiff  against  Abner  0.  Wetmore  for  the  amount 
of  the  claims  of  the  former  against  the  latter.  There  was  no  adju- 
dication that  the  plaintiff  recover  the  amount  against  Wetmore.  It 
but  settled,  determined,  the  amount  due  the  former  from  the  latter, 
for  the  purpose  of  that  proceeding,  nothing  more ;  and  if  deemed 
a  judgment,  still  there  was  no  execution  thereon,  even  if  a  judg- 
ment recovered  in  another  State  with  execution  thereon  returned 
unsatisfied  there,  would  aid  the  plaintiffs  case.  The  learned  judge 
was  in  error,  as  we  think,  in  holding  that  the  plaintiff  had  exhausted 
its  remedy  at  law,  wiLiin  ihe  requirements  of  the  decisions  above 
cited.  This  conclusion  necessitates  a  reversal  of  the  judgment  with- 
out considering  other  questions  discussed  before  us  on  the  argu- 
ment ;  and  as  this  objection  to  the  recovery  goes  to  the  right  of 
action  as  made  on  the  complaint,  judgment  final  should  be  awarded 
in  favor  of  the  defendant,  with  costs. 

Judgment  reversed,  judgment  final  ordered  for  the  defendant, 
with  costs. 

Learned,  P.  J.,  concurred ;  Landox,«  J.,  not  sitting. 

Judgment  reversed,' and  final  judgment  for  defendant  ordered, 
with  costs. 


WILLIAM    F.    TAYLOR,    Rkspondknt,  v.    ELIJAH    J. 
MILLARD,  Appellant.* 

Basement  —  a  purcJuuer  of  a  servient  tenement  is  not  bound  by  an  easement  not  dis- 
closed by  deeds  or  apparent  use. 

In  1850  a  farm,  consisting  of  170  acres,  was  partitioned  by  a  parol  agreement 
between  two  brothers,  Elijah  and  John,  -who  owned  it  as  tenants  in  common; 
seventy  acres  were  set  apart  to  Elijah  and  100  acres  to  John,  it  being  agreed 
that  Elijah  and  his  heirs  and  assigns  were  to  have  the  right  to  enter  annually 
upon  the  portion  assigned  to  John  and  gather  one-half  of  the  apples  growing 
in  an  orchard  which  was  situated  thereon.  In  pursuance  of  his  agreement, 
Elijah  and  those  claming  under  him  annually  entered  upon  the  said  100  acres 
and  gathered  one-half  of  the  apples,  without  objection  on  the  part  of  those 
owning  and  using  the  same,  until  the  fall  of  1884,  when  the  plaintiff,  who  had 
in  March,  1880,  purchased  the  said  100  acres  from  a  person  to  whom  John  had 

Decided  January  4,  1887. 
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conveyed  them  in  1870,  objected  to  the  taking  of  the  apples,  and  brought  this 
action  to  recover  the  damages  occasioned  thereby. 
Held,  that,  as  there  was  nothing  in  either  of  the  conveyances,  nor  in  the  apparent 
use  of  either  of  the  tenements  by  their  respective  owners,  showing  or  indicat- 
ing the  actual  existence  of  the  right  now  insisted  on,  and  as  the  plaintiff  was 
bound  only  by  what  the  record  disclosed,  he  was  protected  in  his  absolute 
title  by  the  recording  act. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  rendered  upon  the  trial  of  this  action  in  the 
County  Court  of  Rensselaer  county. 

From  the  year  1836  and  up  to  on  or  about  the  year  1850,  John 
Millard  and  Elijah  Millard,  his  brother,  were  tenants  in  common  of 
a  certain  farm  of  about  170  acres  of  land,  situate  in  the  town 
of  Berlin,  in  the  county  of  Rensselaer  and  State  of  New  York,  and 
on  which  was  and  is  situate  the  apple  orchard  concerning  which 
this  action  i6  brought.  In  or  about  the  year  1850  the  said  brothers, 
being  tenants  in  common,  made  a  parol  partition  of  the  170  acres. 
It  was  specified  and  agreed  upon  this  partition  that  Elijah  should 
have  seventy  acres  of  land,  apd  John  the  remaining  100  acres,  upon 
which  the  orchard  was  wholly  and  entirely  situated ;  and  it  was 
also  specified  and  agreed  upon  in  the  same  partition  that  Elijah,  his 
heirs  and  assigns,  was  to  have  the  right  to  enter  annually  upon  the 
portion  partitioned  off  to  John,  the  said  100  acres  upon  which  was 
said  orchard,  and  to  gather  ope-half  the  apples  growing  and  to  grow 
upon  the  trees  of  6aid  orchard.  In  pursuance  of  this  partition,  John 
and  Elijah  went  into  possession  and  occupancy  of  their  respective 
portions  —  John  occupying  the  100  acres  and  Elijah  the  seventy 
acres  —  and  Elijah  went  each  year  upon  the  premises  of  John  and 
took  from  the  orchard  situated  thereon  one-half  the  annual  crop  of 
apples  of  said  orchard,  and  continued  to  do  so  without  objection  on 
the  part  of  John  or  of  any  other  person  up  to  the  time  of  his 
(Elijah's)  death,  in  1854.  Elijah  left  a  last  will,  which  was  duly 
admitted  to  probate  by  the  surrogate  of  Rensselaer  county  in  1856. 
It  devised  the  seventy  acres,  Elijah's  share  of  land  under  the  partition, 
to  Elijah  J.  Millard,  his  nephew,  the  son  of  John  Millard,  and 
the  defendant  in  this  action.  The  said  will  also  contained  a  clause 
giving  to  Elijah  J.,  his  heirs  and  assigns,  "  all  the  testator's  right, 
title  and  interest  to  the  apples  growing  or  to  grow  in  the  orchard 
situated  on  the  one  hundred  acres."    Under  and  by  virtue  of  these 


Digitized  by 


Google 


TAYLOR  v.  MILLARD.  365 

Third  Department,  November  Term,  1886. 

provisions  of  the  will,  Elijah  J.  Millard,  the  said  nephew  of  the 
testator,  took  possession  of  the  seventy  acres,  and  went  yearly  upon 
the  adjoining  100  acres  and  into  the  orchard  in  question,  and  took 
therefrom  one-half  the  annual  crop  of  apples,  and  continued  to  do 
so  up  to  1661,  when  he  deeded  the  seventy  acres  and  all  his  right, 
title  and  interest  therein  (together  with  all  the  appurtenances)  to 
his  sister-in-law,  Mary  E.  Millard.  Ever  since  this  conveyance  the 
defendant  has  gone  on  the  adjoining  land,  the  said  100  acres,  and 
gathered  yearly  one  half  the  said  apples,  under  the  authority 
and  direction  of  Mary  E.  Millard,  until  the  autumn  of  1884,  when 
the.  plaintiff,  Taylor,*  objected,  and  in  December  of  the  same  year 
brought  suit  against  the  defendant  in  the  Justice's  Court.  Mean- 
while, on  March  23, 1870,  John  Millard,  one  of  the  original  tenants 
in  common,  conveyed  the  100  acres  which  he  occupied  under  the 
parol  partition,  to  William  A.  Millard,  one  of  his  sons,  who  subse- 
quently, with  his  wife,  on  March  25,  1880,  conveyed  the  same 
premises  to  the  plaintiff  in  this  action. 

Henry  L.  Landon>  for  the  appellant. 

Samuel  Foster >,  for  the  respondent. 

Bockes,  J. : 

If  the  right  to  enter  and  take  the  apples  in  question  bo  deemed  to 
be  a  mere  license,  resting  in  parol,  it  was  revocable  at  the  pleasure  * 
of  the  owner  of  the  inheritance.  This  is  settled  in  Cronkhite  v. 
Oronkhite  (94  N.  Y.,  323),  and  in  many  other  cases.  It  is  doubtful 
whether  this  right,  however  considered,  not  evidenced  by  any  valid 
grant  or  reservation  giving  it  effect  as  a  grant,  can  be  regarded  and 
treated  in  law  as  an  easement.  {Wiseman  v.  Lucksingery  84  N".  Y., 
31 ;  Pierce  v.  ITeator,  70  id.,  419 ;  Huntington  v.  Asher,  96  id., 
604.)  It  is  insisted  that  the  right,  being  coupled  with  a  grant 
or  its  equivalent,  growing  out  of  a  parol  partition  between  former 
owners,  and  supported  by  a  consideration,  constitutes  an  easement 
attached  to  the  seventy  acres  as  the  dominant  tenement,  resting  upon 
the  100  acres  as  the  servient  tenement.  The  difficulty  is  that  there 
was  no  valid  grant  in  writing  of  the  right  or  privilege  here  asserted 
by  the  defendant.  It  rested  in  parol  merely.  It  was  not  contained 
in  any  grant,  or  declared  by  any  reservation  in  a  grant.     So  it  was 
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not,  as  it  could  not  be,  made  a  matter  of  record.  Consequently 
the  recording  act  supervened  under  which  the  plaintiff  here  maj 
claim  and  have  protection.  John  Willard  in  1870  .conveyed  the 
100  acres  to  William  A.  Willard  by  deed,  and  the  latter  in  1880 
conveyed  the  premises  by  deed  to  the  plaintiff.  Neither  of  these 
conveyances  contained  any  reference  to  the  right  insisted  on  by  the 
defendant ;  and  both  deeds  were  duly  acknowledged  and  recorded. 
There  was  nothing  in  either  of  these  conveyances,  nor  was  there 
anything  apparent  in  the  use  of  either  of  the  tenements  by  their 
respective  owners,  showing  or  indicating  the  actual  existence  of  the 
right  now  insisted  on.  The  plaintiff 's  record  title  gave  no  indication 
of  its  existence ;  and  he  was  bound  only  by  what  the  record  disclosed 
as  to  the  title  of  the  premises  conveyed  to  him,  with  what  was 
apparent  in  its  occupation  and  use.  It  follows,  therefore,  that  the 
plaintiff,  as  the  case  is  made  on  the  record  before  us,  is  protected  in 
his  absolute  title  by.  the  recording  act.  We  need  consider  no  other 
question  in  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

Leaened,  P.  J.,  and  Landon,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


fSipSi,         THE    PEOPLE    OF    THE    STATE    OF    NEW     YORK, 
Appellant,  v.  OSCAR  F.  BECKWITH,  Respondent. 

Order  granting  a  new  trial,  after  a  conviction  of  a  crime,  upon  the  ground  of  newly 
discovered  evidence  —  Vie  people  cannot  appeal  therefrom. 

The  defendant  having  been  tried  and  convicted  of  murder  in  the  first  degree, 
the  Judgment  and  conviction  were,  upon  an  appeal  taken  by  him,  affirmed 
by  the  General  Term  and  the  Court  of  Appeals.  Thereafter,  upon  the 
motion  of  the  defendant,  an  order  was  made,  under  subdivision  7  of  section 
4G5  of  the  Code  of  Criminal  Procedure,  granting  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  Upon  the  hearing  of  an  appeal  taken  by  the 
people  from  this  order  to  the  General  Term. 

Tleld,  that  the  appeal  should  be  dismissed,  as  no  appeal  by  the  people  from  such 
an  order  was  authorized. 
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Appeal,  taken  by  the  people,  from  an  order  granting  a  new  trial 
to  the  defendant,  on  the  gronnd  of  newly  discovered  evidence, 
under  subdivision  7  of  section  465  of  the  Code  of  Criminal  Pro- 
cedure, made  by  Mr.  Justice  Ingalls,  at  chambers,  and  entered  in 
Columbia  county  on  the  26th  day  of  November,  1886. 

The  defendant  was  tried,  at  the  Columbia  Oyer  and  Terminer, 
before  Mr.  Justice  Ingalls  and  a  jury,  upon  an  indictment  charging 
him  with  the  murder  of  one  Simon  A.  Vandercook,  at  the  town  of 
Austerlitz,  in  said  county,  and  convicted  of  murder  in  the  first 
degree  by  a  verdict  rendered  November  20,  1885,  and  judgment 
of  conviction  was  thereupon  duly  entered  in  said  county. 

The  defendant  appealed  from  said  judgment  to  the  General  Term 
of  the  Supreme  Court,  where  the  same  was  affirmed,  and  judg- 
ment of  affirmance  was  entered  in  Columbia  county,  May  2, 1886. 

From  said  judgment  of  affirmance  defendants  appealed  to  the 
Court  of  Appeals,  where  the  same  was  in  October,  1886,  affirmed,  and 
the  case  was  remitted  to  the  same  Supreme  Court  to  be  proceeded 
upon  according  to  law. 

The  motion  for  a  new  trial  was  made  on  November  eleventh,  and 
the  order  appealed  from  was  entered  on  November  26,  1886. 

A.  B.  Gardinier,  district  attorney,  for  the  appellant. 

Z.  F.  Longley,  for  the  respondent. 

Learned,  P.  J.: 

Section  462  of  the  Code  of  Criminal  Procedure,  states  what  a 
new  trial  is ;  and  the  following  sections  down  to  and  including  section 
466,  declare  when  it  can  be  granted  and  for  what  causes.  Chapter 
65  of  the  Laws  of  1882,  amended  section  466,  so  that  in  case  of  a 
sentence  of  death,  the  application  may  be  made  before  execution, 
and  to  any  justice  of  the  Supreme  Court  or  Special  Term  thereof,  of 
the  judicial  department  where  the  conviction  was  had.  The  subse- 
quent section  518  declares  in  what  cases  the  people  may  appeal. 
These  are  two,  and  no  other.  First,  upon  a  judgment  for  the 
defendant  on  a  demurrer  to  the  indictment ;  second,  upon  an  order 
of  the  court  arresting  the  judgment.  Both  of  these,  it  will  be  seen, 
are  questions  of  law.  The  first  is  evidently  so.  And  a  reference 
to  section  467,  defining  a  motion  in  arrest  of  judgment,  shows  that 
such  a  motion  raises  only  questions  of  law.    For  we  have  no  doubt 
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that  the  second  subdivision  of  section  518  refers  solely  to  motions 
in  arrest  of  judgment.  Now,  inasmuch  as  the  Code,  after  careful 
provisions  as  to  applications  for  new  trial  above  referred  to,  proceeded 
to  specify  by  section  518,  the  cases  where  appeals  may  be  taken  by 
the  people,  and  omitted  to  mention  orders  for  a  new  trial,  we  are 
satisfied  that  no  appeal  in  such  cases  is  allowed.  And  this  is  con- 
sistent with  general  principles.  The  granting  of  amotion  for  a  new 
trial  involves  a  decision  of  fact  rather  than  of  law ;  an  exercise  of 
sound  judgment,  upon  matters  of  fact.  When  such  a  decision  has 
been  made,  favorable  to  the  defendant,  it  is  somewhat  like  the  verdict 
of  a  jury  in  his  favor.  The  people  should  have  no  right  to  appeal, 
unless  such  right  is  unquestionably  given.  The  people,  however, 
urge  that  on  the  affirmance  of  the  judgment  by  the  Court  of  Appeals, 
the  proceedings  were  remitted  to  the  Supreme  Court.  And  they 
further  urge  that  by  sections  548  and  549,  the  record  is  in  this 
court,  and  all  orders  are  to  be  made  here  whicli  are  necessary. 
They  further  urge  that,  as  the  order  for  a  new  trial  was  made  by  a 
justice  of  this  court,  an  appeal  lies  to  the  General  Term,  substantially 
as  an  appeal  would  lie  in  a  civil  action.  But  we  do  not  agree  with 
this  view.  This  action  is  still  a  criminal  action.  Notwithstanding 
the  new  trial  was  granted  after  affirmance  by  the  Court  of  Appeals, 
and  after  the  cause  had  been  remitted  here,  still  the  motion  was  made 
under  section  466  of  the  Code  of  Criminal  Procedure,  as  now 
amended.  An  appeal,  if  it  lies  at  all,  must  be  authorized  by  the 
provisions  of  that  Code.  It  is  further  urged  by  the  people  that 
section  518  uses  the  words  :  "  An  appeal  to  the  Supreme  Court,"  and 
hence  it  does  not  apply  to  an  appeal  in  that  court.  But  the  answer 
is  that  if  the  appeal  is  not  authorized  by  this  section,  it  is  not 
authorized  by  any.  Section  485  authorizes  the  clerk  to  include  in 
the  judgment-roll,  a  copy  of  the  minutes  upon  a  motion  for  a  new 
trial ;  and  section  517  gives  an  appeal  to  the  defendant  from  the 
judgment,  including  the  proceedings  forming  part  of  the  roll.  But 
such  appeal  is  not  given  to  the  people.  And  it  may  be  doubted 
whether  even  the  defendant  could  bring  up  By  appeal  an  order 
denying  after  judgment  a  motion  for  a  new  trial.  A  majority  of 
the  court  were  of  the  opinion  that  such  an  appeal  would  not  lie,  in 
the  case  of  People  v.  Hovey  (37  Sup.  Ct.  K  Y.  [30  Hun],  354). 
At  any  rate  there  is  nothing  authorizing  an  appeal  by  the  people. 
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The  people  also  urge  that  the  order  appealed  from  practically 
arrests  judgment.  But  the  phrase  "  a  motion  in  arrest  of  judgment," 
has  long  been  familiar ;  and  it  is  defined  in  accordance  with  its  old 
meaning  in  section  467,  to  which  we  have  already  referred.  It  is 
evident  that  it  is  to  such  a  motion  only  that  section  518,  subdivision  2, 
refers.    The  appeal  should  be  dismissed. 

Bockes  and  Landon,  J  J.,  concurred. 

Appeal  dismissed. 


HANNAH  EVERSON,  Appellant,  v.  ANDREW  McMULLEN, 

Respondent. 

Beleate  of  premises  from  the  lien  of  a  mortgage  —  when  the  court  wHS.  not  revive  (he 
mortgage  in  favor  of  the  owner  of  the  premises,  as  against  the  widow  of  the  mort- 
gagor claiming  dower  therein. 

In  1877  the  plaintiff's  husband  died,  seized  in  fee  of  certain  premises  upon 
which  there  was  an  outstanding  mortgage  of  $12,000,  executed  by  the  plaintiff 
and  her  husband.  The  premises  were  sold  by  the  husband's  executor,  subject  to 
the  mortgage,  for  the  consideration  of  one  dollar.  The  purchaser  thereafter  sold 
to  the  defendant  a  portion  of  the  said  premises,  which  had  been,  prior  to  the 
sale,  released  and  discharged  from  the  said  $12,000  mortgage,  the  release 
stating  that  it  was  made  "  to  the  intent  that  the  lands  hereby  conveyed  may  be 
discharged  from  the  said  mortgage." 

In  this  action,  brought  by  the  plaintiff  to  recover  her  dower  in  the  said  premises, 
so  sold  to  the  defendent,  the  defendant  claimed  that  although  the  $12,000  mort- 
gage had  been  satisfied  as  to  the  premises  conveyed  to  him,  the  mortgage  debt 
had  not  been  paid,  except  to  the  extent  of  $500;  that  other  mortgages  had  been 
executed  by  the  grantees  of  the  husband's  executor  in  substitution  for  so  much 
of  the  original  mortgage  as  could  fairly  be  apportioned  to  this  portion  of  the 
whole  premises;  that  this  was  done  simply  for  the  convenience  of  the  new  pur- 
chasers of  the  several  parcels,  and  that  that  portion  of  the  $12,000  mortgage 
ought,  in  equity,  to  be  revived  and  reinstated,  and  that  the  defendant  should 
be  subrogated  to  the  rights  of  the  original  mortgagee,  and  the  plaintiff's  claim 
of  dower  be  limited  to  the  equity  of  redemption. 

Held,  that  regard  being  had  to  the  nominal  price  paid  for  the  equity  of  redemp- 
tion; to  the  fact  that  the  widow's  claim  for  dower  was  not  released  at  that 
sale;  to  the  intent  expressed  in  the  written  release;  to  the  favor  extended  by 
the  law  to  the  widow's  claim;  to  the  absence  of  circumstances  showing  any 
mistake  other  than  of  law,  the  defendant  had  not  made  a  case  entitling  him 
to  revive  and  reinstate  against  the  plaintiff  a  mortgage  in  which  he  never  had 
any  interest,  and  under  which  he  derived  no  title. 
Hun— Vol.  XLII        47 
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Appeal  from  an  interlocutory  judgment  entered  in  Ulster  county, 
upon  the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  by  the  plaintiff  to  recover  her  dower  in 
certain  lands  of  which  her  husband  died  siezed. 

The  court  found  that  Morgan  Everson,  the  plaintiffs  husband, 
at  the  time  of  his  death,  in  1875,  was  seized  of  the  property  in 
question  subject  to  a  mortgage  executed  by  himself  and  the  plain- 
tiff, his  then  wife,  of  $12,000  and  some  accrued  interest,  owned  and 
held  by  the  Rondont  Savings  Bank;  that  the  mortgage  covered 
other  lands  as  well  as  the  lands  in  question  ;  that  in  1877  the  lands 
covered  by  the  said  mortgage  were  sold  by  the  said  Morgan  Ever- 
son's  executor,  and  the  sale  was  duly  advertised  and  fairly  oondacted 
in  the  day-time,  and  the  property  was  bid  in  by  one  Samuel  D. 
Coykendall  for  the  sum  of  one  dollar,  subject  to  the  said  mortgage, 
and  accrued  interest  of  something  over  $2,000 ;  that  the  said  Coyken- 
dall immediately  assigned  his  bid  to  one  Charles  M.  Preston,  and  the 
said  executor  conveyed  said  premises  directly  to  said  Preston ;  that 
said  Preston  and  wife  thereupon  executed  and  delivered  to  the  said 
Rondout  Savings  Bank  a  bond  and  mortgage  for  $2,000  upon 
said  premises  covered  by  said  original  mortgage,  in  payment  of  said 
accrued  interest ;  that  thereafter  said  Preston  and  wife  conveyed 
the  said  property,  covered  by  the  said  mortgages,  to  one  Abel  A. 
Crosby,  subject  to  the  said  mortgages ;  that  the  said  Crosby  and 
wife  afterwards  conveyed  the  premises  described  in  the  complaint 
herein  to  the  defendant,  and  at  the  time  of  this  transfer  the  Ron- 
dout Savings  Bank  satisfied  the  $2,000  mortgage  and  released  the 
said  premises  conveyed  to  the  defendant  from  the  lien  of  the 
$12,000  mortgage,  and  at  the  same  time  defendant  executed  back 
to  the  said  bank  a  bond  and  mortgage  on  the  said  premises  described 
in  the  complaint  for  $5,500 ;  that  the  said  mortgage  was  given  for 
the  purpose,  and  was  intended  to  take  the  place  of,  the  satisfied 
mortgage  and  the  amount  released  from  the  original  mortgage,  less 
the  sum  of  $500,  which  was  paid  in  cash ;  and  that  there  was  no 
intention  on  the  part  of  the  parties  thereto  that  the  giving  of  the 
new  mortgage  should  be  regarded  as  a  payment,  but  that  the  latter 
mortgage  was  to  be  substituted  as  a  continuation,  proportionately,  of 
the  Everson  mortgage  and  the  satisfied  mortgage ;  that  the  creation 
of  it,  and  the  release  of  the  Everson  mortgage  in  part,  and  the  sat- 
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isfaction  of  the  mortgage  given  for  interest,  as  direct  liens,  occurred 
at  the  same  time,  and  that  the  transaction  was  not  intended  as  pay- 
ment ;  and  that  no  part  of  the  lands  mortgaged  by  the  Eversons  has 
ever  stood  free  and  clear  of  incumbrances  since  their  mortgage ;  and 
held,  as  matter  of  law,  that  the  plaintiff  was  entitled  to  dower  only 
in  the  equity  of  redemption  of  the  premises  described  in  the 
complaint. 

G.  D.  B.  Hasbrouck*  for  the  appellant. 

Charles  M.  Preston,  for  the  respondent. 

Landox,  J. : 

The  plaintiffs  husband  died  seized  in  fee  of  the  premises.  She 
had  joined  with  him  in  executing  the  $12,000  mortgage,  which, 
with  interest,  was  unpaid  at  his  death.  By  joining  in  the  mortgage 
she  released  her  claim  for  dower  in  favor  of  any  person  who  should 
thereafter  acquire  title  to  the  premises  under  the  mortgage.  She 
did  not  unite  in  any  of  the  conveyances  made  since  the  death  of  her 
husband,  and  under  which  defendant  holds  title  to  the  portion  of 
the  premises  now  in  question.  She  has  not  in  any  way  released  her 
claim  of  dower  except  by  joining  in  the  $12,000  mortgage.  The 
premises  in  question  have  been,  since  the  death  of  her  husband, 
released  from  the  lien  of 'the  mortgage.  Her  claim  of  dower  is 
not  opposed  by  any  release  executed  by  her,  and  none  exists.  It 
must,  therefore,  be  allowed,  unless  the  mortgage  containing  her 
release  can  be  revived  and  reinstated  by  the  defendant  as  a  bar  to 
her  claim  of  dower.  (Runyan  v.  Stewart,  12  Barb.,  537;  Hitch- 
cock v.  Harrington,  0  Johns.,  290 ;  Collins  v.  Torn/.  7  id.,  278 ; 
(hates  v.  Cheever,  1  Cow.,  479  ;  Bartlett  v.  Musliner,  28  Hun,  235.) 

If  the  $12,000  mortgage  were  still  a  subsisting  lien  upon  the 
premises,  the  widow  would,  against  the  mortgagee,  only  be  entitled 
to  dower  in  the  equity  of  redemption  of  which  the  husband  was 
seized,  unless  she  or  her  husband's  personal  estate  contributed  to 
the  redemption  of  the  land  from  the  lien  of  the  mortgage. 

The  defendant  here  claims  that  although  the  mortgagee  has  been 
satisfied  as  to  the  premises  conveyed  to  him,  the  mortgage  debt  has 
not  been  paid,  except  to  the  extent  of  $500 ;  that  other  mortgages 
have  been  executed  by  the  husband's  grantees  in  substitution  for  so 
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much  of  the  original  mortgage  as  could  fairly  be  apportioned  to 
this  portion  of  the  whole  premises,  and  this  was  done  simply  for 
the  convenience  of  the  new  purchasers  of  the  several  parcels  of  the 
whole  premises,  and  that  equity  ought  to  revive  and  reinstate  that 
portion  of  the  $12,000  mortgage  thus  released,  and  that  the  defend- 
ant should  be  subrogated  to  the  rights  of  the  original  mortgagee, 
and  that  the  plaintiff's  claim  of  dower  be  limited  to  the  equity  of 
redemption.     This  view  was  adopted  by  the  trial  court. 

We  are  cited  to  cases  in  which  the  purchaser  of  the  husband's 
equity  of  redemption  has,  instead  of  paying  the  mortgage  upon  the 
premises,  taken  an  assignment  of  it,  and  been  allowed  to  assert  the 
mortgage  against  the  widow's  claim  of  dower.     (Delists  v.  Herbs, 
25  Hun,  485 ;  Russell  v.  Austin,  1  Paige,  192.)     Also  where  the 
mortgagee  enters  under  the  mortgage  and  the  husband  releases 
the  equity  of  redemption   to   him.     (Van  Dyne  v.  Thayre,  19 
Wend.,  162.)    And  where  the  heir  has  been  compelled  to  redeem 
the  land  the  widow,  who  united  in  the  mortgage,  in  order  to  obtain 
dower,  has  been  obliged  to  contribute  her  ratable  proportion  of  the 
moneys  paid  to  redeem  the  mortgage.    (Swaine  v.  Perine,  5  Johns. 
Ch.,  491.)    And  where,  having  the  power  of  sale  as  executrix  of  her 
husband,  she  sold  the  land,  and  her  husband's  mortgagees  took 
the  purchaser's  mortgage  in  place  of  the  one  held  by  them  against 
her  husband  for  purchase-money,  the  substituted  mortgage  was 
reckoned  as  to  the  proceeds  of  the  sale  the  same  as  the  original 
mortgage  in  estimating  dower  between   herself  and   the  heire. 
(Evertson  v.  Tappcn,  5  Johns.  Ch.,  511.)    The  court  said  they  were 
not  called  upon  to  decide  whether  she  would  have  a  claim  of 
dower  against  the  purchaser,  but  intimated  that  she  was  probably 
barred  by  her  own  deed.    In  all  these  cases  the  original  mortgage 
was  actually  or  equitably  in  life.     Here  the  original  mortgage  no 
longer  exists  with  respect  to  the  premises  held  by  the  defendant. 

The  husband's  equity  of  redemption  was  sold  after  his  death  by 
his  executor  for  one  dollar.  The  purchaser,  no  doubt,  deducted 
the  amount  of  mortgage  from  the  actual  consideration.  This  cir- 
cumstance was  regarded  in  Hitchcock  v.  Harrington  (6  Johns.,  294) 
as  showing  that  the  mortgage  was  redeemed  for  the  benefit  of  the 
title  acquired  under  the  husband.  It  was,  of  course,  known  that 
the  sale  by  the  executor  did  not  bar  the  widow's  dower,  and  that  the 
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only  way  this  could  be  done,  without  her  consent,  was  to  sell  the 
premises  under  the  mortgage.  If  the  sale  had  also  been  of  her  claim 
for  dower,  possibly  the  premises  would  have  brought  more. 

Of  course,  the  mortgage  could  have  been  kept  on  foot  by  assign- 
ment, as  in  the  cases  cited,  but  this  was  not  done.  Perhaps  the 
mortgagee  was  unwilling  to  assign  a  part  interest  in  the  mortgage. 
He  could  not  have  been  compelled  to  do  so.  The  release  of  these 
premises  from  the  lien  of  the  mortgage  declares  that  it  was  made, 
44  to  the  intent  that  the  lands  hereby  conveyed  may  be  discharged 
from  the  said  mortgage." 

Regard  being  had  to  the  nominal  price  paid  for  the  equity  of 
redemption ;  to  the  fact  that  the  widow's  claim  of  dower  was  not 
released  at  that  sale ;  to  the  intent  expressed  in  the  written  release 
of  the  mortgage ;  to  the  favor  extended  by  the  law  to  the  widow's 
dower ;  to  the  absence  of  circumstances  showing  any  mistake  other 
than  that  of  law ;  we  do  not  think  that  a  case  was  made  entitling 
the  defendant  to  revive  and  reinstate  against  the  plaintiff,  a  mort- 
gage in  which  the  defendant  never  had  any  interest,  and  under 
which  he  has  derived  no  title.  He  was  purely  a  volunteer  with 
respect  to  the  original  mortgage.  He  desired  to  buy  the  land  in 
which  the  widow  had  a  claim  of  dower,  subject  to  diminution 
because  of  the  mortgage.  Instead  of  buying  it  subject  to  the  mort- 
gage, he  had  that  mortgage  discharged,  so  that  his  title  would  be 
originally  free  from  it.  He,  therefore,  never  was  surety  for  the  pay- 
ment of  the  original  mortgage,  and  is  not  entitled  to  subrogation. 
( Wilkes  v.  Harper,  1  N.  Y.,  586.) 

The  interlocutory  judgment  should  be  modified  so  as  to  direct 
the  referee  to  proceed  in  accordance  with  this  opinion.  Costs  of 
this  appeal  allowed  to  the  appellant.     (Code  Civil  Pro.,  §  1224.) 

Learned,  P.  J.,  Bockes,  J.,  concurred. 

Judgment  interlocutory,  modified  according  to  opinion,  with  costs 
of  appeal,  judgment  to  be  settled  before  Landon,  J. 
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RUSSELL  WHEELER  and  Othebs,  Respondents,  v.  DAVID 
M.  JONES,  Appellant. 

Extension  of  time  of  payment  of  a  debt  —  not  necessarily  effected  by  the  acceptance,  <u 
collateral  eecuriiy,  of  account*  not  then  due. 

The  defendant,  being  indebted  to  the  plaintiffs  for  goods,  wares  and  merchan- 
dises sold  to  him,  assigned,  as  collateral  security,  certain  accounts  against 
other  persons,  not  yet  due,  by  a  written  instrument  which,  after  reciting  his 
indebtedness  to  fcthe  plaintiffs,  stated  that  "  for  the  purpose  of  securing  said 
debt  to  said  firm  I  do  hereby  sell,  assign  and  set  over  to  them  the  following 
accounts  and  demands,  to  wit: " 

Held,  that  the  plaintiffs  did  not,  by  accepting  the  assignment  of  the  said  accounts, 
extend  the  time  of  payment  of  the  debt  then  due  to  them,  to  the  time  when 
the  said  accounts  would  become  due. 

Gary  v.  White  (53  N.  T.,  139)  followed;  Durkee  v.  National  Bank  of  JPbrt  Edward 
(86  Hun,  565)  distinguished. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  in 
St.  Lawrence  county,  upon  the  decision  of  the  court  npon  a  trial 
before  the  court  without  a  jury. 

The  action  was  for  merchandise  sold  by  the  plaintiffs  to  the 
defendant ;  it  was  admitted  that  the  plaintiffs  were  entitled  to  recover 
$778.30,  unless  they  had  by  accepting  the  following  assignment  as  col- 
lateral security,  extended  the  time  of  payment ;  it  being  also  admitted 
that  the  several  assigned  accounts  were  not  due  at  the  time  of  the 
commencement  of  this  action  :  "  Whereas,  I,  David  M.  Jones,  of 
Canton,  am  justly  indebted  unto  the  firm  of  Russell  Wheeler,  Son 
&  Co.,  of  Utica,  N.  Y.,  in  the  sum  of  thirteen  hundred  and  sixty 
dollars  and  sixty  four  cents ;  now,  therefore,  for  the  purpose  of 
securing  said  debt  to  said  firm,  I  do  hereby  sell,  assign  and  set  over 
to  them  the  following  accounts  and  demands,  to  wit : "  (then  follow 
the  names  of  ten  different  persons,  with  a  statement  of  the  amount 
of  the  account  against  each  one,  the  aggregate  being  $1,688.) 

Chamberlin  dk  Hale,  for  the  appellant. 

W.  H.  Sawyer>  for  the  respondents. 

Landon,  J. : 

Cary  v.  White  (52  N.  T.,  139)  is  to  the  effect  that  when  there  is 
no  agreement  to  extend  the  time  of  the  payment  of  the  original 
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debt,  or  no  substituted  agreement  made  respecting  the  debt,  the 
mere  taking  of  a  mortgage  payable  at  a  future  time  as  collateral 
security  for  the  original  debt,  does  not  operate  to  extend  the  time 
for  its  payment.  Durkee  v.  National  Bank  of  Fort  Edward  (36 
Hnn,  565),  is  to  the  effect,  that  when  the  original  debt  is  past  due, 
and  the  debtor  at  the  request  of  hiscreditor,  gives  him  a  mortgage 
to  secure  its  payment,  which  mortgage  appoints  a  future  day  of 
payment,  and  provides  that  if  payment  be  then  made  the  mortgage 
ehall  be  void,  then  the  creditor  by  accepting  the  mortgage,  accepts  its 
terms. 

In  ihe  former  case  the  collateral  mortgage  does  not  in  terms 
refer  to  the  original  debt,  nor  fix  a  new  day  for  its  payment ;  in  the 
latter  case  the  original  debt  is  by  express  terms  in  the  mortgage 
made  payable* at  a  future  day.  In  the  case  at  bar  the  assignment 
does  not  by  its  terms  extend  the  time  of  payment  of  the  original 
debt.  Certain  accounts  against  third  parties,  due  in  the  future, 
were  assigned  to  the  plaintiffs  as  security,  upon  the  agreement  of 
the  plaintiffs  that  as  these  accounts  became  due,  they  should  collect 
the  same  and  apply  'the  avails  in  payment  of  the  indebtedness, 
The  plaintiffs  now  had  the  original  unchanged  promise  of  the 
defendant  and  the  assigned  claims  against  third  parties,  but  they 
did  not  fix  a  new  day  of  payment  of  the  old  debt.  They  fixed  the 
time  when  they  would  apply  the  proceeds  of  the  assigned  accounts, 
namely,  when  they  should  collect  them ;  but  they  did  not  agree  to 
postpone  collecting  the  original  debt  until  they  should  collect  the 
'  assigned  accounts. 

Learned,  P.  J.,  and  Bockks,  J.,  concurred. 

Judgment  affirmed,  with  costs* 
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JANSEN    HASBRO  [JCK,    Respondent,  v.  NELSON  H. 
BURHANS,  Appellant. 

Evidence  —  the  recital  in  a  sheriff's  deed  that  an  execution  has  been  issued  does  not 
prove  that  fact  —  statute  of  limitations  —Oode  of  Civil  Procedure,  sees.  865,  868, 
873  —  when  a  possession  mU  be  deemed  adverse. 

Upon  tbe  trial  of  this  action  of  ejectment,  in  which  both  parties  claimed  title 
under  one  Smedes,  the  plaintiff  proved  the  recovery  of  a  Judgment  against 
Smedes,  in  the  Common  Pleas  of  Ulster  county,  on  January  19,  1818;  that  the 
deputy  county  clerk  had  made  diligent  search  for  an  execution  or  fieri  facias 
upon  the  judgment  and  could  not  find  any.  He  then  read  in  evidence,  under 
the  defendant's  objection,  a  sheriff's  deed,  dated  October  15, 1818,  conveying  (he 
interest  of  Smedes  to  one  Hasbrouck,  under  whom  the  plaintiff  claimed,  which 
deed  r  'ciied  the  issue  of  a  fieri  facias  and  the  seizure  and  sale  of  the  prop, 
erty.  Neither  Hasbrouck  nor  the  plaintiff  ever  entered  into  possession  of  the 
premises,  which  were,  at  the  the  time  of  the  recovery  of  the  judgment  and 
of  the  sale,  in  the  possession  of  Smedes,  and  which,  after  his  death,  remained 
in  the  possession  of  his  children  and  those  claiming  under  them,  down  to  (he 
time  of  the  commencement  of  this  action.  No  other  evidence  tending  to 
show  the  existence  or  issue  of  the  writ  of  fieri  facias  was  given. 

Held,  that  a  finding  by  the  trial  court  that  an  execution  was  duly  issued  cotrid 
not  be  sustained. 

That  the  recital,  standing  unsupported  by  any  evidence  of  possession  of  the 
premises  under  the  deed,  or  recognition  by  Smedes  of  its  validity,  or  other 
acts  in  pais  tending  to  support  the  deed  or  the  recital,  was  not  evidence  of  the 
fact  of  the  issue  of  the  execution. 

That  presumptions  are  indulged  either  in  favor  of,  or  in  opposition  to,  ancient 
deeds,  according  to  the  matters  in  pais  which  accompany  them,  and  that  in 
this  case,  no  possession  having  been  taken  thereunder,  the  natural  presumption 
was  that  the  deed  had  performed  no  function,  because,  from  the  lack  of  the 
execution,  it  could  not  rightfully  perform  any. 

That  the  plaintiff  was  barred  by  the  statute  of  limitations,  as  neither  he  nor  his 
devisor  had*  been  seized  or  possessed  of  the  premises  within  twenty  years 
before  the  time  of  the  commencement  of  this  action,  and  as  the  premises  had 
been  held  adversely  for  more  than  twenty  years  by  Smedes  and  those  claiming 
under  him. 

8emble,  that  assuming  the  deed  to  have  been  valid,  and  that  Smedes'  occupation 
had  been  that  of  a  tenant  at  will  under  the  plaintiff,  yet  as  there  was  no  written 
lease  or  rent  reserved  or  paid  the  possession  of  Smedes,  and  those  claiming 
under  him  would  have  become  adverse  at  the  end  of  twenty  years,  and  the 
plaintiff's  title  would  be  barred  by  the  forty  years  of  their  subsequent  adverse 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  in 
Ulster  county  upon  the  decision  of  the  court  after  a  trial  before  the 
court  without  a  jury. 

Wm.  Lounsberry,  for  the  appellant. 

Howard  Ckipp,  Jr.y  for  the  respondent. 

Lani*>n,  J. : 

The  action  is  ejectment.  Both  parties  claim  title  under  Philip 
Smedes,  who  was  in  possession  of  the  premises  in  1810,  and  con- 
tinned  in  possession  until  his  death,  about  the  year  1826. 

The  plaintiff  claims  to  establish  title  as  follows :  He  proved  the 
recovery  of  a  judgment  by  one  Swart  against  Philip  Smedes  in  the 
Court  of  Common  Pleas  of  JJlster  county,  January  19,  1818, 
for  the  sum  af  .$506,72,  and  eighteen  dollars  and  eighty-three  cents 
costs.  Bte  then  proved  by  the  deputy  county  clerk  that  he  had 
made  diligent  search  for  an  execution  or  fieri  facias  upon  this  judg 
ment,  and  could  not  find  any  in  the  clerk's  office.  He  then  read  in 
evidence,  over  the  objection  of  the  defendant,  a  deed  dated  October 
15, 1818,  from  Charles  Brnjn,  sheriff  of  the  county  of  Ulster,  to 
Abraham  Hasbrouck,  purporting  to  convey  to  him  the  interest  of 
Philip  Smedes  in  the  premises  in  question.  This  deed  recited  the 
issue  to  the  sheriff  of  the  writ  of  fieri  facias,  commanding  him, 
in  the  usual  form  of  an  execution,  to  collect  for  Wm.  Swart  $506.72 
etc.,  of  etc.,  Philip  Smedes,  and  that  having  thereupon  seized  and  sold 
the  premises  in  question  to  Abraham  Hasbrouck,  he  therefore  now 
conveys  all  the  interest  of  Philip  Smedes  therein  to  said  Hasbrouck. 
No  other  evidence  was  given  of  the  existence  or  issue  of  the  writ 
of  fieri  f ados.  The  plaintiff  next  proved  that  he  was  the  residuary 
devisee  of  Abraham  Hasbrouck,  which  devise  vested  in  him  what- 
ever title  Abraham  Hasbrouck  had  to  the  premises. 

It  appeared  that  Abraham  Hasbrouck  never  took  possession  of 
the  premises.  Philip  Smedes  continued  in  possession  during  his 
life ;  upon  his  death  his  widow,  Margaret,  remained  in  possession 
until  her  death,  which  occurred  about  1 848.  Philip  and  Margaret  had 
a  daughter  Maria,  who  lived  with  her  mother  on  the  premises,  and 
continued  in  possession  until  her  death  in  April,  1881.  Maria 
left  two  children,  James  and  Sarah,  and  the  children  of  a  deceased  son, 
Htxn— Vol.  XLII        48 
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Andrew.  In  1882,  James  and  Sarah  conveyed  to  Sarah  Turk,  who 
thereupon  brought  an  action  of  partition  making  the  children  of 
Andrew  Sinedes  parties.  This  resulted  in  a  judgment  and  sale, 
under  which  the  defendant,  in  1883,  obtained  the  title  under  which 
he  took  and  retains' possession. 

The  court  gave  judgment  for  the  plaintiff,  finding  among  other 
things  that  an  execution  was  duly  issued  to  the  sheriff,  upon  the 
judgment  of  1818,  against  Philip  Smedes.  "We  think  thi6  finding 
cannot  be  sustained. 

The  issue  of  the  execution  to  the  sheriff  was  vital  to  his  power 
or  jurisdiction  to  sell.  He  had  no  power  to  sell  unless  he  had  the 
execution.  (Jackson  v.  Easbrouck,  12  Johns.,  213;  Yates  v.  St. 
John,  12  Wend.,  74.)  He  was  a  ministerial  officer,  but,  as  such, 
was  charged  with  no  power  or  duty  touching  these  premises  with 
respect  to  this  judgment,  except  at  the  instance  of  William  Swart, 
who,  in  order  to  set  him  in  motion  and  clothe  him  with  power, 
must  first  have  placed  an  execution  in  his  hands.  The  doing  of 
this  by  Swart  would  have  been  strictly  a  private  act,  in  which  the 
public  would  have  had  no  concern.  Unless  the  recital  of  the  issue 
of  the  execution  in  the  deed  is  evidence  of  its  issue,  there  is  no 
evidence,  and  the  deed  of  1818  would  be  worthless,  because  not 
shown  to  be  authorized. 

It  is  undoubtedly  settled  law  that  the  recital,  standing  alone, 
unsupported  by  any  evidence  of  possession  under  the  deed,  or 
recognition  by  Philip  Smedes  of  its  validity,  or  other  acts  in  pais 
tending  to  support  the  deed  or  the  recital,  is  not  evideuce  of  tho 
fact  of  the  issue  of  the  execution.  (Jackson  v.  Roberts,  11  Wend., 
425 ;  EiU  v.  Draper,  10  Barb.,  454 ;  Uardenburgh  v.  Lakin,  47 
N.  Y.,  109 ;  Reed  v.  McCourt,  41  id.,  435 ;  Williams  v.  Peyton, 
4  Wheat.,  77.) 

The  learned  counsel  for  the  plaintiff  cites  cases  in  which  it  is  held 
that  public  officers  are  presumed  to  have  done  their  duty,  and  that 
official  acts  are  presumed  to  have  been  regularly  and  properly  per- 
formed. (HartweU  v.  Root,  19  Johns.,  345 ;  Doe  v.  Phelps,  9  id., 
169;  Ford  v.  Walsworth,  19  Wend.,  334 ;  Wood  v.  Morehouse,  45 
N.T.,  368 ;  Clute  v.  Emmerick,  21  Hun,  122 ;  Rice  v.  Davis,'7  Lane., 
393  ;  Ensign  v.  McKinney  30  Hun,  249.)  These  cases  do  not  aid 
the  plaintiff,  for  the  reason  that  until  it  is  shown  that  the  sheriff  had 
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an  execution,  it  is  not  shown  that  he  had  any  duty  to  do.  The 
recital  in  the  deed  may  bind  the  plaintiff  and  all  persons  in  privity 
with  him,  but  with  respect  to  Philip  Smedes  and  the  defendant,  the 
recital  remains  the  mere  declaration  of  a  stranger,  until  the  authority 
to  make  it  is  produced.  The  objection  to  the  admission  of  the  deed 
was  that  it  was  irrelevant  and  immaterial ;  this  objection  was  made 
after  the  evidence  of  the  existence  of  an  execution  had  been 
exhausted.  The  plaintiff  could  not  have  produced  any  further  evi- 
dence, and  hence  the  objection  was  sufficient.  The  search  by  the 
county  clerk,  and  his  failure  to  find  an  execution,  standing  alone, 
affords  no  presumption  of  its  loss.  There  must,  in  addition,  be  some 
evidence  that  the  execution  some  time  existed.  {Leland  v.  Cameron, 
31  N.  Y.,  115 ;  Mandeville  v.  Reynolds,  68  id.,  528.)  Presumptions 
are  indulged  either  in  favor  of,  or  in  opposition  to,  ancient  deeds, 
according  to  the  matters  in  pais  which  accompany  them.  (Clark  v. 
Owens,  18  N.  Y.,  434 ;  WiUson  v.  Betts,  4  Den.,  212.)  If  the 
plaintiff  were  defending  a  possession  timely  taken  under  the  deed 
of  1818,  and  since  continued,  the  presumption  would  be  strong  that 
the  recital  of  the  issue  of  the  execution  was  true.  We  should 
natnrally  reason  that  if  it  had  not  been  true  Philip  Smedes  would 
not  have  surrendered  his  land,  and  that  the  end  accomplished  resulted 
from  the  performance  of  all  the  acts  necessary  to  that  end.  But 
where  there  has  been  no  possession,  and  no  other  acts  indicating  any 
claim  under  the  deed,  and  the  deed  recites  an  execution  upon  which 
its  validity  depends,  and  no  other  trace  of  that  execution  can  be 
found,  we  should  naturally  conclude  that  the  deed  had  performed 
no  function ;  because,  from  the  lack  of  the  execution,  it  could  not 
rightfully  perform  any.  Such  a  deed  under  such  circumstances, 
instead  of  gathering  vigor  with  time,  waxes  stale. 

The  omission  to  take  possession  may  be  excused  or  explained 
consistently  with  the  right  to  take  it.  Here  no  explanation  is 
offered  except  that  the  Smedes  were  poor  colored  people.  If  their 
long  possession  was  an  indulgence  granted  by  Hasbrouck  some 
slight  evidence  to  that  effect  ought  to  be  given.  Philip  Smedes 
was  in  possession  as  owner  in  1818,  the  date  of  the  sheriff's  deed. 
Before  the  deed  his  possession  was  adverse  to  Abraham  Hasbrouck; 
after  the  deed  there  is  no  affirmative  evidence  that  it  was  changed. 
The  justice  finds  that  he  continued  to  occupy  the  premises  aftoi 


Digitized  by 


Google 


380  HASBROUCK  v.  BURHANS. 

Tuird  Department,  November  Term,  1886. 

the  deed  as  before.  After  him  his  widow,  his  child  and  his  grand- 
children, in  their  turn,  succeeded  him,  down  to  1883,  sixty-five 
years  after  the  date  of  the  deed.  The  twenty  years  which  the  law 
fixes  as  the  limit  beyond  which  it  is  not  usually  necessary  to  pre 
serve  evidence  of  a  right  actually  claimed  and  exercised  have  been 
three  times  exhausted.  They,  or  the  defendant,  their  grantee,  need 
not  prove  the  origin  of  their  right ;  the  right  is  presumed  because 
they  have  held  it  60  long.  Besides,  the  plaintiff  is  barred  by  the 
statute  of  limitations,  neither  he  nor  his  devisor  having  been  seized 
or  possessed  of  the  premises  within  twenty  years  before  the  com- 
mencement of  this  action.     (Code  Civil  Pro.,  §  365.) 

Suppose  the  deed  of  1818  to  have  been  valid,  then  the  occupation 
by  Philip  Smedes  would  be  deemed  to  have  been  under  and  in 
subordination  to  the  legal  title.  (Code  Civil  Pro.,  §  368.)  Such 
subordinate  possession,  in  the  absence  of  explanation,  will  be 
deemed  a  tenancy  at  will.  {Jackson  v.  Sternfyergh,  1  Johns.  Cas., 
153;  Russell  v.  Doty,  4t  Cow.,  576;  Jackson  v.  Graham,  3  Caines, 
188.)  There  was  no  written  lease  and  no  rent  reserved  or  paid. 
Peter  Smedes  and  those  holding  under  him  would,  therefore,  be 
deemed  to  be  such  tenants  at  will  for  twenty  years  after  the  date  of 
the  deed  of  1818.  (Code  Civil  Pro.,  §  373 ;  Whiting  v.  Edmunds, 
U  N.  T.,  314.) 

The  section  last  cited,  which  is  a  re-enactment  of  the  Revised 
Statutes,  declares  that  "  this  presumption  shall  not  be  made  after 
the  periods  prescribed  in  this  section."  That  is  to  say,  when  there 
is  no  written  lease  the  tenancy  will  not  be  presumed  to  continue 
after  twenty  years  from  the  last  payment  of  rent.  It  must,  there- 
fore, thenceforth  be  presumed  that  the  former  tenant  held  under  a 
right  adverse  to  his  former  landlord.  Such  adverse  holding  would 
have  been  started  in  1838,  and  having  been  continued  for  forty-two 
years,  suffices  to  bar  the  plaintiff's  right  of  action. 

Some  evidence  was  given  of  the  declaration  of  James  Smedes, 
one  of  the  three  heirs-at-law  of  Maria  Smedes,  to  the  effect  that 
the  plaintiff  owned  the  premises.  Maria  Smedes  died  in  April, 
1881.  James  died  in  August,  1882,  and  the  plaintiff's  son,  who 
testified  to  this  declaration,  fixes  the  date  of  it  a  year,  and  possibly 
two,  before  James'  death.  If  it  was  made  while  Maria  was  living, 
it  would  not  be  competent  to  characterize  her  holding,  however  it 
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might  characterize  his  own  if  made  after  her  death.  If  force  should 
be  given  to  this  declaration,  it  would  affect  only  one-third  of  the 
premises,  and  the  plaintiff  has  recovered  them  all. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Bocke8,  J.,  concurred. 

Learned,  P.  J. : 

I  think  that  this  action  is  barred  by  the  statute  of  limitations. 
The  possession  of  Philip  Sinedes  was  originally  adverse  to  any 
rights  of  plaintiff  or  of  his  ancestor.  And  it  seems  to  me  that  the 
possession  of  Philip  Sinedes  and  of  his  successors  has  continued  to 
be  adverse.     I  concur  in  the  result. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the  event. 

f«    381 

I  60    2551 
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as  ]jg 
THE  NATIONAL  BANK  OF  GRANTILLE,  Respondent,  v.  f««>j 
JACOB  COHN  and  Others,  Appellants. 

Fraudulent  assignment— it  must  be  set  aside  if  any  part  thereof  was  made  with  intent 

to  defraud, 

A  general  assignment,  transferring  the  property  of  a  firm  for  the  purposes  of 

paving  the  individual  debts  of  the  partners,  as  well  as  the  firm  debts,  is 

wholly  void  as  to  firm  creditors,  and  must  be  set  aside. 
It  cannot  be  sustained,  in  so  far  as  it  transfers  the  firm  property  to  pay  firm  debts, 

and  set  aside  as  to  that  portion  which  provides  for  the  payment  of  the 

individual  debts. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
Washington  Circuit  upon  the  verdict  of  a  jury,  and  from  an  order 
denying  a  motion  for  a  new  trial,  made  upon  the  minutes  of  the 
justice  before  whom  the  action  was  tried. 

On  September  25, 1884,  the  defendants,  Cohn  and  Stein,  brought 
an  action  and  obtained  an  attachment  against  the  property  of 
Baldwin  &  Hull,  a  firm  doing  business  at  Granville,  "Washington 
county.  The  sheriff  of  that  county,  to  whom  the  attachment  was 
issued,  on  September  26,  1884,  levied  upon  property  then  in  the 
store  and  constituting,  as  the  defendants  claim,  the  stock  in  trade 
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and  fixtures  of  the  attachment  debtors.  Judgment  was  entered  in 
that  action  against  Baldwin  &  Hull,  on  October  21,  1684,  for 
$422.91,  and  an  execution  was  on  the  6ame  day  issued  to  the 
sheriff,  who,  by  virtue  thereof,  sold  part  of  the  property  so  levied 
upon,  and  applied  the  proceeds  to  the  satisfaction  of  the  execution. 
On  September  13,  1884,  however,  an  instrument  had  been  executed 
by  the  firm  by  which  it  transferred  its  entire  stock  of  goods  to  the 
plaintiff  to  secure  the  indebtedness  and  liabilities  of  the  firm,  or  either 
of  the  partners.  At  the  time  of  this  assignment  the  firm  owed  the 
plaintiff  $5,300,  and  Hull's  individual  indebtedness  to  the  plaintiff 
was  $2,473.70.  The  property  so  assigned  constituted  all  the  assets 
of  Baldwin  &  Hull.  The  plaintiff  claimed  title,  under  the 
assignment  mentioned,  to  the  property  levied  upon  by  the  sheriff, 
and  brought  this  action  to  recover  its  value. 

Townsend,  Dyett  &  Einstein,  for  the  appellant. 

F.  W.  Belts  md  M.  D.  Grover,  for  the  respondents. 

Landon,  J. : 

I  think  this  judgment  should  be  reversed  upon  the  ground  that 
the  assignment  was  void  against  the  defendants,  who  are  firm  cred- 
itors, with  attachment,  judgment  and  execution.  It  is  conceded  that 
the  provision  of  the  assignment  transferring  the  firm  property  to 
the  plaintiff,  in  order  to  secure  the  individual  debts  of  the  members 
of  the  firm,  cannot  be  upheld,  but  it  is  claimed  that  the  portion  of 
it  transferring  to  plaintiffs  the  firm  property  to  pay  the  firm  debts, 
can  be.  The  question  is,  whether  this  assignment  was  made  with 
the  intent  to  hinder  or  defraud  creditors ;  that  is,  firm  creditors.  It 
was  given  and  received  for  the  purpose,  among  other  things,  of 
applying  the  firm  property  to  pay  the  individual  debts  of  the  mem- 
bers of  the  firm.  Suppose  that  expressed  purpose  is  carried  out ; 
the  effect  is  both  to  hinder  and  defraud  such  creditors.  The  effect 
being  known,  the  intent  to  accomplish  it  is  just  as  plain  as  if  it  had 
been  confessed  in  the  instrument  itself.  And  to  this  effect  are  the 
cases  Wilson  v.  Robertson  (21  N.  T.,  587);  Barney  v.  Griffin 
(2  id.,  365) ;  Exrby  v.  Schoonmalcer  (3  Barb.  Ch.,  48) ;  Fiedler  v.  Day 
(2  Sandf.,  594).  It  can  make  no  difference  whether  the  assignment 
is  to  a  trustee  or  to  a  creditor,  or  is  in  the  nature  of  a  mortgage.    In 
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either  case  the  purpose  declared  will,  if  carried  out,  enable  the 
plaintiff  to  hinder  and  delay  the  firm  creditors  in  obtaining  satisfac- 
tion of  their  debts,  and  will  defraud  them  to  the  extent  that  the 
firm  property  is  applied  to  individual  debts.  In  whatever  form  such 
an  intent  is  sought  to  be  accomplished,  the  law  condemns  it. 
(Billings  v.  Russell,  101  N.  Y.,  226.)  When  it  is  conceded  that 
that  part  of  this  assignment  which  appropriates  the  firm  property 
to  the  payment  of  individual  debts  is  void  against  the  firm  creditors, 
then  it  is  conceded  that  by  making  this  assignment  the  parties  to  it 
intended  to  withdraw  some  portion  of  the  firm  property  from  the 
reach  of  the  firm  creditors,  and  consequently  the  intent  was  to 
defraud  such  creditors  to  the  extent  of  the  firm  property  thus  placed 
beyond  their  reach.  The  statute  does  not  say  that  the  part  of  the 
assignment  made  with  such  intent  shall  be  void,  but  that  the  assign- 
ment itself  shall  be  void.  The  statute  condemns  the  whole 
instrument  if  any  part  of  it  shows  that  the  instrument  itself  was 
made  with  this  prohibited  intent.  (Curtis  v.  Zeavitt,  15  N.  Y.,  97  ; 
BiUings  v.  Russell,  supra.) 

Cases  like  Darling  v.  Rogers  (22  Wend.,  483),  in  which  the  void 
parts  of  an  assignment  are  separated  from  the  valid,  and  the  latter 
upheld,  have  no  application.  There  particular  provisions  are  for- 
bidden and  condemned  ;  here  the  prohibition  is  not  simply  directed 
to  the  particular  provisions,  but  to  the  whole  instrument,  if  made 
with  the  prohibited  intent,  of  which  these  particular  provisions  are 
conclusive  evidence. 

The  cases  of  Leitch  v.  IloUister  (4  N.  Y.,  211);  Dunham  v. 
'Whitehead  (21  id.,  131),  do  not  aid  the  plaintiff.  They  are  to  the 
effect  that  a  failing  debtor  may  give  to  his  creditor  a  mortgage  of 
his  property  to  secure  payment  of  his  debt,  and  such  mortgage  is 
not  void  because  providing  for  the  return  of  the  surplus  to  the 
debtor  after  the  debt  shall  be  paid.  They  do  not  touch  the  vice 
in  this  instrument  which  we  have  considered,  namely,  the  intent  to 
appropriate  firm  property  to  the  payment  of  individual  debts  to  the 
prejudice  of  firm  creditors,  an  intent  which  is  fatal  to  a  mortgage 
as  well  as  to  an  assignment. 

Learned,  P.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
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AMBROSE    W.    ADAMS,  as  Constable,  etc.,  Appellant,  v. 
JOHN  H.  TATOR,  Respondent  * 

Defects  in  a  constable's  bond  —  1  Bevised  Statutes,  346,  sec.  21, f  as  amended  by  chap, 
788  of  1873  —  until  removed  the  constable's  acts  are  to  be  treated  as  those  of  an  officer 
de  jure  as  to  third  persons. 

This  action  was  brought  by  the  plaintiff,  as  constable  of  the  town  of  Fulton, 
Schoharie  county,  to  recover  the  value  of  certain  personal  property  which  he 
had  levied  upon  and  advertised  for  sale  at  public  auction,  by  virtue  of  two 
executions,  issued  by  a  Justice  of  the  peace  upon  two  judgments  against  one 
George  G.  King;  this  property  the  defendant,  claiming  the  same  under  a  chattel 
mortgage  given  to  him  by  King,  but  not  filed  until  after  the  levy,  took  and 
carried  away  after  the  levy  and  before  the  sale. 

Upon  the  trial  it  appeared  that  the  bond  filed  by  the  constable  upon  his  election, 
in  February,  1885,  complied  with  the  requirements  of  section  21  of  1  Revised 
Statutes,  846,  but  did  not  contain  the  provision  prescribed  by  chapter  788  of 
1872,f  making  the  person  signing  the  same  liable  to  pay  for  any  damages  which 
might  be  occasioned  by  any  act  or  thing  done  by  the  constable  by  virtue  of  his 
office. 

On  January  12, 1886,  the  day  before  the  trial,  the  plaintiff  executed  and  filed  with 
the  town  clerk  a  new  bond,  with  the  same  sureties  as  in  the  first,  which  com- 
plied with  the  statute  as  amended  in  1872. 

Held,  that  the  trial  court  erred  in  granting  a  motion  for  a  nonsuit,  made  upon 
the  ground  that  at  the  time  of  making  the  levy  the  plaintiff  was  not  a  con- 
stable dejure,  and,  therefore,  had  no  right  to  bring  this  action  as  constable. 

That,  as  the  plaintiff  had  been  duly  elected,  had  taken  the  oath  of  office  and 
filed  the  bond  required  by  the  statute  prior  to  the  amendment  of  1872,  he  was 
not  merely  a  de  facto  officer,  but  an  officer  aejure,  with  a  title  defeasible  only 
by  the  action  of  the  people  in  the  nature  of  a  quo  warranto,  or  by  the  action  of 
a  justice  of  the  peace  declaring  a  vacancy  to  exist,  and  appointing  another 
person  to  fill  it. 

That,  even  if  the  plaintiff  was  merely  a  de  facto  officer,  it  might  be  doubted 
whether  the  rule  preventing  such  an  officer  from  asserting  his  title  to  his  own 
advantage,  at  the  expense  or  to  the  injury  of  another,  but  holding  his  acts  to  be 
valid,  so  far  as  to  protect  third  parties  from  injury,  should  be  so  applied  as  to 
deprive  the  judgment  creditor  of  the  lien  which  attached  to  the  judgment 
debtor's  property  upon  the  delivery  of  the  execution  to  the  de  facto  constable. 

•Decided  January  4, 1887. 

t  The  act  of  1872  purports  to  amend  section  48  of  the  Revised  Statutes,  but  the 
first  edition  has  no  section  48.  The  reference  in  the  amendatory  act  would  appear 
to  be  to  the  fifth  edition.    [Rep. 
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Appeal  from  a  judgment  dismissing  the  complaint,  entered  upon 
a  nonsuit  granted  at  the  Schoharie  Circuit. 

The  plaintiff  brought  this  action  as  constable  of  the  town  of 
Fulton,  Schoharie  county,  to  recover  the  value  of  certain 
personal  property  which  he  had  levied  upon  and  advertised 
for  sale  at  public  auction,  by  virtue  of  two  executions  issued 
by  a  justice  of  the  peace  upon  two  judgments  in  favor  of 
one  Mickle  against  George  G-.  King;  which  property  the 
defendant;  claiming  the  same  under  a  chattel  mortgage  given  to 
him  by  King,  but  not  filed  until  after  the  levy,  took  and  carried 
away  after  the  levy  and  before  the  day  of  sale.  At  the  close  of 
the  plaintiffs  teetimony  the  defendant  moved  for  a  nonsuit,  upon  the 
ground  that,  at  the  time  of  making  the  levy  the  plaintiff  was  not 
a  constable  dtjure,  and  therefore  had  no  right  to  bring  this  action 
as  constable.  The  court  granted  the  motion.  The  alleged  defect 
in  the  plaintiff's  title  to  the  office  of  constable  consisted  in  the  fact 
that  the  bond  filed  by  him  in  the  town  clerk's  office,  upon  his  elec- 
tion to  the  office  in  February,  1885,  omitted  the  following  provision 
prescribed  by  chapter  788,  Laws  of  1872:  "And,  also,  jointly  and 
severally  agree  and  become  liable  to  pay  each  and  every  such 
person  for  any  damages  which  he  may  sustain  from  or  by  any  act  or 
thing  done  by  said  constable  by  virtue  of  his  office  of  constable." 
This  was  an  addition  to  the  provisions  of  1  Revised  Statutes,  346, 
section  21,  which  required  that  the  obligors  should  "  jointly  and 
severally  agree  to  pay  to  each  and  every  person  who  may  be  entitled 
thereto,  all  such  sums  of  money  as  the  said  constable  may  become 
liable  to  pay  on  account  of  any  execution  which  shall  be  delivered  to 
•  him  for  collection."  The  bond  given  by  the  constable  conformed 
to  the  provisions  of  the  Revised  Statutes  before  the  amendment  of 
1872.  On  January  12,  1886,  the  day  before  the  trial,  the  plaintiff 
executed  and  filed  with  the  town  clerk  a  new  bond,  with  the  same 
sureties  as  in  the  first  bond,  in  conformity  with  the  statute  as 
amended  in  1872.  The  plaintiff  apparently  made  a  prima  facie 
case  in  other  respects,  and  the  nonsuit  was  granted. 


S  L.  Mayham,  for  the  appellant. 

W.  C.  Lamonty  for  the  respondent. 
Huw— Vol.  XLII        49 


Digitized  by 


Google 


386  ADAMS  v.  TATOR. 


Third  Department,  November  Term,  1886. 


Landon,  J. : 

The  plaintiff  was  duly  elected,  took  the  oath  of  office,  filed  each 
a  bond  as  the  statute  required  before  the  amendment  of  1872,  but 
omitting  the  additional  clause  prescribed  by  that  amendment,  and  iu 
good  faith  entered  upon  the  discharge  of  his  duties.  This  bond 
was  good  to  the  extent  of  its  provisions.  (People  ex  rel.  Comstock 
v.  Lucas,  93  N.  T.,  585.)  The  plaintiff,  therefore,  was  not  merely 
a  de  facto  officer,  but  an  officer  dejure,  with  a  title  defeasible,  only 
upon  the  action  of  the  people  in  the  nature  of  a  quo  warranto, 
(Foot  v.  Stiles,  57  N.  Y.,  §99 ;  People  ex  rel.  Woods  v.  Crissey, 
91  K.  Y.,  635).  or  upon  the  justice  of  the  peace  declaring  a  vacancy 
and  appointing  another  to  fill  it.    (Ilorton  v.  Parsons,  37  Hun,  42.) 

The  statute  (1  R.  S.  [5th  ed.],  m.  p.  346,  §  46  [24],  says  the 
neglect  by  a  person  chosen  constable  to  give  the  prescribed 
bond  within  the  time  limited  for  that  purpose,  (eight  days 
after  he  shall  be  notified  of  his  election),  shall  be  deemed 
a  refusal  to  serve.  This  is  not  a  self-executing  vacatur  of  the 
office.  If  no  bond  at  all  is  filed,  the  justices  of  the  peace,  in  whom 
the  power  to  fill  a  vacancy  in  this  office  is  vested  (1  R.  S.  [5th  ed.]f 
m.  p.  348,  §  61  [36],  may,  no  doubt,  exercise  the  function  of  deem- 
ing the  neglect  to  file  a  bond  the  refusal  to  serve,  and  then  proceed 
to  fill  the  vacancy.  But  the  time  in  which  the  constable  shall  file  a 
bond  is  merely  directory.  (Button  v.  Relsey,  2  Wend.,  615.)  And 
if  the  constable  file  it  in  good  faith  after  the  time  prescribed,  and 
before  the  justices  have  declared  the  vacancy,  it  follows  that  he  will 
make  good  his  title.  (People  ex  rel.  Williamson  v.  Mc Kinney, 
52  N.  Y.,  374.) 

In  this  case,  the  constable  having  filed  a  bond  which  contained  some; 
"but  not  all,  of  the  provisions  of  the  statute,  could  not,  in  fairness,  be 
deemed  by  the  justices  to  have  refused  to  serve,  especially  when  they 
knew  he  was  serving,  without  giving  him  an  opportunity  to  file  a 
perfect  bond.  But  grant  that  they  had  the  power  to  do  it,  and 
we  must  grant  it,  still  they  did  not  declare  the  office  vacant,  and  hence 
the  plaintiff  was  not  ousted.  He  was  not  an  usurper  like  an  alien, 
or  a  woman  or  a  minor,  who  are  declared  ineligible,  and  who,  there- 
fore, may  not  assume  to  hold  the  office,  for  lack  of  legal  capacity  to 
be  able  to  fill  it.  He  was  eligible ;  he  had  been  chosen  ;  he  simply 
followed  the  old  form  instead  of  the  new  in  preparing  his  bond ; 
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he  was  the  rightful  officer  with  a  flaw  in  his  title,  which  might  or 
might  not  oust  him,  and  which  nobody  except  the  people,  by  their 
justices  of  the  peace,  or  attorney  general,  had  any  authority  to 
urge,  or  act  upon,  to  his  downfall. 

On  the  day  before  the  trial,  the  plaintiff  executed  and  filed  a 
new  bond,  with  sureties,  in  the  form  prescribed  by  the  statute. 
We  do  not  think  it  was  necessary  for  him  to  do  this  in  order  to 
maintain  this  action,  but  if  the  foregoing  views  are  correct,  this 
new  bond  cured  the  defect  in  his  title,  and  a  quo  warranto  could 
not  then  oust  him.  But  the  bond  does  not  confer  title ;  it  only 
enables  the  officer  to  keep  it.  If  the  plaintiff  acquired  title  by  the 
election  in  February,  1885,  and  then  took  the  oath  of  office  and 
entered  upon  its  duties,  and  when  the  trial  took  place,  his  title  *as 
indefeasible,  in  the  absence  of  any  statute  forbidding  his  levying 
an  execution  without  first  filing  his  bond,  it  is  difficult  to  see  upon 
what  ground  it  conld  be  held  he  had  no  title  to  the  office  in  the 
meantime. 

The  general  rule  with  respect  to  de  facto  officers  is,  that  the  office 
is  so  far  void  as  to  prevent  the  officer  from  asserting  it  to  his  own 
advantage  at  the  expense  or  to  the  injury  of  another,  but  is  valid  so 
far  as  to  protect  third  parties  from  injury ;  in  other  words,  void  as 
to  himself f  but  valid  as  to  strangers.  (People  ex  rd.  Hopson  v. 
Bnpson,  1  Denio,  574;  Weeks  v.  Ellis,  2  Barb.,  320;  Matter  of 
Kendal].,  85  N.  Y.,  302.) 

If  the  plaintiff  was  merely  a  de  facto  officer,  it  may  be  doubted 
whether  this  rule  should  be  so  applied  as  to  deprive  Mickle,  the 
judgment  creditor,  of  the  lien  which  attached  to  the  judgment 
debtor's  property  upon  the* delivery  of  the  executions  to  the  de 
facto  constable.  (Code  Civil  Pro.,  §  1405.)  That  lien  could  only 
be  made  available  by  means  of  levy  and  sale.  The  constable  was 
the  official*  agent,  through  whom  Mickle  must  realize  upon  his  lien. 
(People  ex  ret  Comstoch  v.  Lucas,  93  N. Y.,  538.)  The  defendant  had 
a  chattel  mortgage  upon  the  same  property,  but  he  did  not  file  it  until 
after  the  execution  was  delivered  to  the  constable,  and  therefore  his 
lien  was  subsequent  to  Mickle's.  (Hathaway  v.  Howell,  54  N.  Y.,  97.) 
The  defendant,  when  he  seized  and  carried  away  the  property,  did 
bo  without  right.  But,  if  by  interposing  the  defect  in  the  con- 
stable's title,  he  can  compel  an  abandonment  of  the  levy,  he  can 


Digitized  by 


Google 


38e>  PRESTON  v.  PALMER. 

Third  Department,  November  Teem,  1886. 

thus  displace  the  lien  of  the  execution  and  obtain  for  his  chattel 
mortgage  priority  of  lien  over  any  subsequent  execution  or  levy. 
Besides,  the  goods  of  the  execution  debtor  having  been  taken  from 
him  upon  the  execution,  he  has  the  right  to  insist  that  they  shall  be 
applied  in  satisfaction  of  it.    (Peck  v.  Tiffany ',  2  N.  Y.,  456.) 

The  rule  that  the  acts  of  a  de  facto  officer  are  valid  as  to  strangers, 
ought  to  be  so  applied  as  to  prevent  this  loss  to  Mickle.  It  may  be 
that  he  would  have  his  action  for  his  loss  against  the  constable,  but 
the  difference  between  a  right  of  action  against  the  constable, 
and  the  goods  in  the  hands  of  the  constable  upon  the  execution,  may 
be  the  difference  between  losing  his  claim  and  collecting  it.  The  action 
.  against  the  defendant  is  brought  by  the  constable.  His  right  of 
action  is  founded  upon  the  special  property  acquired  by  virtue  of  the 
levy.  (Barker  v.  Birminger,  14  N.  Y\,  280.)  But  as  was  said  in 
Howland  v.  WiUetts  (9  N.  T.,  174),  "  the  sheriff  acts  for  and  in 
behalf  of  the  plaintiff  in  the  execution,  and  that  the  plaintiff  is  the 
substantial  party,  the  one  immediately  and  directly  interested  in  the 
levy  and  the  property  or  money  acquired  by  virtue  thereof."  (Root  v. 
Wagner,  30  N.  T.,  9.)  The  rule  that  the  de  facto  officer's  acts  are 
valid  as  to  third  parties,  ought,  it  seems,  to  be  bo  applied  as  to  be 
valid  against  a  third  party's  wrong,  when  that  wrong  is  employed 
to  defeat  the  execution  creditor's  subtantial  right  of  property. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Learned,  P.  J.,  and  Bookes,  J.,  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event 


CECILIA    G.   M.  PRESTON  and  Others,  AppeIlants,  *l 
ELMER  E.  PALMER  and  Others,  Respondents  * 

WiU  —  the  right  of  a  devisee  to  take  thereunder  is  not  affected  by  the  fact  (hat  ht 
willfully  murdered  the  testator. 

This  action  was  brought  to  have  the  will  of  one  Francis  B.  Palmer,  so  far  si  it 
devised  and  bequeathed  property  to  the  defendant,  Elmer  E.  Palmer,  declared 

•Decided  January  4,  1887. 
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void,  upon  the  ground  that  Elmer  E.  Palmer  willfully  murdered  the  testator 
in  order  that  he  might  prevent  a  revocation  of  the  will  and  have  the  immediate 
enjoyment  of  the  property.  It  was  conceded  upon  the  trial  that  Francis  died 
of  strychnine  poison,  and  that  Elmer  had  been  convicted  of  murder  in  the 
second  degree  for  killing  him,  and  been  sentenced  to  the  Elmira  State 
Reformatory  therefor,  where  he  was  then  imprisoned. 
Held,  that  under  the  laws  of  this  State  Elmer  was  entitled  to  take  the  property 
devised  and  bequeathed  to  him  by  the  will  of  his  grandfather,  although  he 
himself  willfully  murdered  him. 

Appeal  from  a  judgment  in  favor  of*  the  defendants,  entered  in 
St.  Lawrence  county  upon  the  report  of  a  referee. 

The  object  of  the  action  was  to  have  the  will  of  Francis  B.  Palmer, 
60  far  as  it  devised  and  bequeathed  property  to  the  defendant, 
Elmer  E.  Palmer,  declared  void,  upon  the  ground  that  Elmer  E. 
Palmer  willfully  murdered  the  testator,  in  order  that  he  might 
prevent  a  revocation  of  the  will,  and  have  the  immediate  enjoyment 
of  the  property.  The  case  was  referred  to  the  Hon.  W.  H.  Sawyer, 
who  found  the  following  facts  :  For  many  years  prior  to  April  25, 
1882,  Francis  B.  Palmer  was  the  owner  of  the  real  property  des- 
cribed in  the  complaint  (a  farm  of  about  130  acres),  and  a  large 
amount  of  personal  property.  April  25, 1882,  he  died  of  strychnine 
poison,willf ully  administered  to  him  by  the  defendant  Elmer  Palmer, 
with  the  intent  and  for  the  purpose  of  producing  his  death.  Francis 
made  his  will  in  1880.  It  gives  his  two  daughters,  the  plaintiffs, 
fifty  dollars  each,  and  the  residue  to  his  grandson  Elmer.  Elmer 
was  aware  of  the  provisions  made  for  his  benefit  by  his  grandfathers 
will,  and  was  desirous  of  entering  into  immediate  possession  of  the 
property,  and  administered  the  poison  with  that  intent.  The  testator 
had  expressed  disapproval  of  Elmer's  conduct,  and  presumably 
would  have  altered  his  will  had  he  known  or  suspected  Elmer's 
murderous  intent.  The  farm  and  personal  property  was  worth 
about  $5,600,  and  Elmer  had  no  property  of  any  considerable 
amount.  The  deceased  left  no  descendants  except  his  two  daughters, 
the  plaintiffs,  and  the  grandson  Elmer,  a  boy  about  twenty  years 
old,  who  is  unmarried,  and  had  lived  in  the  family  of  his  grandfather 
for  a  long  time. 

The  will  has  been  probated  and  the  administrator,  with  the  will 
annexed,  is  acting  thereunder  and  in  possession  of  the  property, 
and,  unless  enjoined,  purposes  giving  Elmer  the  enjoyment  of  the 
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real  and  personal  estate.  It  was  conceded  on  the  trial  that  Francis 
died  of  the  strychnine  poison.  It  was  farther  conceded  that  Elmer  was 
convicted  at  the  St.  Lawrence  Oyer  and  Terminer  of  murder  in  the 
second  degree  for  the  killing  of  Francis  by  strychnine  poison  and  was 
sentenced  to  the  Elmira  State  Reformatory  therefor,  where  he  has 
since  been  and  now  is  imprisoned.  The  tenant  and  widow  are  in 
default.  The  referee  deduced,  as  conclusions  of  law,  from  these 
facts  the  following :  That  in  this  State  the  transmission  of  prop- 
erty by  will  and  its  descent  are  creations  of  statute,  and  governed 
thereby :  that  nothing  remains  to  courts  but  to  enfore  the  statutes 
as  they  are,  the  old  maxims  of  the  common  law  being  overridden 
thereby ;  that  no  exception  exists  under  the  statute  to  the  right  to 
take  by  will  on  account  of  crime ;  that,  though  Elmer  wickedly  and' 
maliciously  compassed  the  death  of  the  testator,  he  is  still  entitled, 
under  the  statutes,  to  take  under  his  will  and  enjoy  the  fruits  of 
his  crime.  To  a  request  to  find  that  the  motive  of  Elmer  in  mur- 
dering Francis  was  to  obtain  the  speedy  enjoyment  of  the  property, 
and  to  prevent  the  revocation  by  Francis  of  the  provisions  of  the 
will  beneficial  to  him,  the  referee  responded ;  "  I  so  find  substan- 
tially." He  refused  to  find,  as  a  conclusion  of  law,  that  Elmer  had 
no  right  to  terminate  the  enjoyment  by  Francis  of  his  property,  or 
prevent  the  revocation  of  the  will.  He  further  refused  to  find  that 
Elmer  is  estopped  from  claiming  the  benefits  of  the  will,  a  possible 
revocation  of  which  he  prevented  by  his  crime. 

Leslie  W.  Russell  and  0.  E.  Sandford,  for  the  appellants. 

W.  M.  Hawkins,  for  the  respondents. 

Landon,  J. : 

We  concur  in  the  conclusions  of  law  found  by  the  learned  referee. 
Elmer  E.  Palmer  is  permitted  by  our  law  to  take  the  property 
devised  and  bequeathed  to  him  by  the  will  of  his  grandfather, 
although  he  himself  willfully  murdered  him. 

The  civil  law,  and  the  law  in  those  countries  which  derive  their 
jurisprudence  from  it,  as  we  are  instructed  by  the  diligence  of  coun- 
sel, holds  otherwise.  (Domat  Civil  Law,  part  2,  book  1,  tit  1,  §  3; 
Pothier  on  Successions,  chap.  1,  §  2,  art.  4,  §  2 ;  Poullier,  vol.  4, 
p.  113;  Dnranton,  vol.  6,  p.  Ill ;  Marcade,  vol.  8,  p.  42;  Spanish 
Partidas,  994.) 
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The  Civil  Oode  of  Lower  Canada  (see.  610)  copying  from  Code 
Napoleon  (sec.  727),  reads  as  follows :  "  The  following  persons  are 
unworthy  of  inheriting,  and,  as  snch,  are  excluded  from  succes- 
sions :  1.  He  who  has  been  convicted  of  killing  or  attempting  to  kill 
the  deceased/9 

Section  893,  substantially  like  sections  955, 1046,  Code  Napoleon : 
"The  revocation  of  a  will  may  be  demanded :  1.  On  the  ground  of 
the  complicity  of  the  legatee  in  the  death  of  the  testator." 

It  is  manifest  that  we  have  omitted  in  our  State  to  provide  for  the 
like  contingency. 

We  are  cited  to  the  case  of  The  New  York  Mutual  Life  Insur- 
ance Company  v.  Armstrong  (1 J  7  U.  S.,  59  i),  in  which  it  was  held  that 
the  beneficiary  and  owner  of  a  policy  of  life  insurance,  by  murdering 
the  insured,  forfeited  all  rights  under  it.  The  court  said :  "  As  well 
might  he  recover  insurance  money  upon  a  building  that  he  had  will- 
fully fired."  That  was  a  case  of  contract ;  it  certainly  could  not  be 
held  that  the  company  had  promised  to  pay  the  insurance  money 
to  the  murderer  of  the  person  whose  life  is  insured.  Such  a  con- 
tract would  be  so  unreasonable  and  against  public  policy,  that  the 
courts  could  well  hold  that  the  minds  of  the  contracting  parties 
had  never  met  upon  such  a  proposition,  and  if  they  had,  the  contract 
would  be  void. 

But  a  will  is  not  a  coutract.  It  is  the  designation  in  the  forms 
prescribed  by  statute,  by  the  testator,  of  the  persons  who  shall  enjoy 
his  property  after  he  is  dead.  The  law  has  pronounced  its  sentence 
upon  this  murderer,  and  that  sentence  does  not  embrace  incapacity 
to  take  under  this  will.  If,  as  we  do  not  think,  he  is,  by  virtue  of 
the  sentence,  civily  dead,  he  did  not  become  so  until  sentenced,  and 
the  sentence  did  not  relate  back  to  the  testator's  death,  and  therefore 
could  not  affect  any  question  at  issue  here.  Perhaps  this  case  will 
suggest  to  the  law  makers  the  imposition  of  such  incapacity  in  like 
cases.  But  as  it  has  not  been  imposed  by  the  legislature,  we  cannot 
declare  it. 

The  judgment  is  affirmed,  with  costs. 

Learned,  P.  J.,  Bookbs,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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KUTSEN    HUNT,    Appellant,   v.   CHARLES    A.  VAN 
DEUSEN,  Respondent  * 

Representation*  on  a  sale  of  chattel*  —  when  they  constitute  a  warranty ;  which  eurvitm 
the  acceptanee  of  the  gevds  —  a  rule  of  damage*  will  be  followed  notwithstanding 
proof  that  the  vendee  sustained  none. 

The  defendant  accepted  an  offer  of  the  plaintiff  to  butcher  fifteen  hogs,  owned 
by  him,  and  sell  the  pork  to  the  defendant,  upon  the  statement  of  the 
plaintiff  that  there  were  not  any  stags,  coarse  or  unmerchantable  hogs  among 
them,  and  that  they  were  a  choice,  first-class  lot.  It  was  proved  upon  the 
trial  that  upon  an  examination  of  the  dressed  hogs,  which  were  delivered 
during  the  defendant's  absence  from  his  store,  it  was  found  that  one  of  them, 
weighing  804  pounds,  was,  when  butchered,  a  hog  from  which  only  one 
testicle  had  been  taken  in  castration,  the  other  not  being  found,  and  that  the 
pork  of  such  an  animal  was  not  merchantable  and  was  of  little  value. 

Held,  that  the  representations  upon  which  the  defendant  agreed  to  buy  the  pork 
were  a  warranty  of  quality,  and  that  there  was  a  breach  thereof,  which  was 
not  waived  by  the  acceptance  of  the  pork,  and  which  entitled  the  defendant 
to  recover,  as  damages,  the  difference  in  value  between  the  pork  as  it  was 
and  such  pork  as  it  was  represented  to  be. 

That  it  was  error  to  compel  the  defendant,  who  made  the  pork  into  sausages  and 
lard,  to  answer  that  he  sold  the  sausages  and  lard  at  the  ordinary  price,  as  the 
plaintiff  could  not,  because  of  the  dexterity  of  the  vendee,  escape  from 
the  damages  as  measured  by  the  rule  above  stated. 

That  it  was  not  competent  for  the  plaintiff  to  prove,  by  several  witnesses,  that 
each  of  them  had  had  a  hog  of  this  description,  and  how  he  treated  it,  and 
that  he  did  not  discover  that  the  pork  differed  from  his  other  pork. 

Appeal  from  a  judgment  by  the  County  Court  of  Columbia 
county,  reversing  a  judgment  of  a  justice  of  the  peace  in  favor  of 
the  plaintiff. 

The  plaintiff  had  fifteen  live  hogs,  and  offered  to  batcher  them 
and  sell  the  pork  to  the  defendant.  The  defendant  asked  if  there 
were  any  stags,  coarse  or  unmerchantable  hogs  among  them ;  he 
said  no,  they  were  all  a  choice  first-class  lot.  The  plaintiff  agreed 
to  buy  the  pork  at  seven  dollars  per  hundred.  Some  time  after- 
wards the  plaintiff  delivered  the  dressed  hogs  at  the  6tore  of  the 
defendant  daring  his  absence.  Upon  examination,  one  of  them,  of 
394  pounds  weight,  was  found  to  be  very  coarse.     It  was  proved 

*  Decided  January  4, 1887. 
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on  the  trial  that  it  was,  when  butchered,  a  hog  from  which  only 
one  testicle  had  been  taken  in  castration,  the  other  not  being  found. 
Evidence  was  given  tending  to  show  that  the  pork  of  such  an 
animal  was  not  merchantable  and  was  of  little  value.  The  plaintiff 
had  judgment  for  the  price  of  the  pork,  which  judgment  was 
reversed  by  the  County  Court,  and  the  plaintiff  appeals. 

Newhirk  <&  Chase,  for  the  appellant. 

Hawver  dk  Cochrane,  for  the  respondent. 

Landon,  J . : 

The  representations  npon  which  the  defendant  agreed  to  buy  the 
pork  were  a  warranty  of  quality.  There  was  a  substantial  breach 
of  that  warranty,  that  was  not  waived  by  the  acceptance  of  the 
pork.  (Brigg  v.  Hilton,  99  N.  Y.,  517.)  The  plaintiff  cites  GU- 
bert  Car  Company  v.  Mann  (24  W.  Dig.,  483),  decided  by  us.  We 
held  in  that  case  that  the  car  which  the  plaintiffs  manufactured  and 
delivered  under  an  executory  contract,  containing  a  warranty  as  to 
quality,  was  accepted  under  such  circumstances  as  precluded  the 
defendant  from  insisting  upon  the  warranty.  The  defendant  in 
that  case,  notwithstanding  the  warning  of  the  plaintiff,  insisted 
upon  the  use  of  green  wood,  which  caused  the  defect.  The 
defendant  here  did  nothing  to  waive  his  right  to  rely  upon  the 
warranty. 

The  measure  of  damages  was  the  difference  in  value  between  the 
pork  as  it  was,  and  such  pork  as  it  was  represented  to  be.  The 
defendant  made  the  pork  into  sausages  and  lard.  He  was  required 
to  answer,  notwithstanding  his  objection,  that  he  sold  the  sausage 
and  lard  at  the  ordinary  price.  The  object  of  this  was  to  show  that 
by  his  methods  he  protected  himself  from  actual  loss.  But  that 
fact  does  not  avail  the  vendor.  He  must  respond  according  to  the 
terms  of  the  contract,  and  cannot,  because  of  the  dexterity  of  the 
vendee,  escape  from  the  damages  measured  by  the  rule  above  stated. 
(Mvtter  v.  Eno,  14  N.  Y.,  597.)  It  was  not  competent  for  the 
plaintiff  to  prove,  as  he  did  by  several  witnesses,  that  each  one  of 
them  had  had  a  hog  of  this  description,  and  how  he  treated  it,  and 
that  he  did  not  discover  that  the  pork  differed  from  his  other  pork. 
The  defendant  could  not  be  prepared  to  meet  these  individual  cases, 
Hun— Vol.  XLII        50 
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but  only  to  establish  the  general  fact  in  such  cases,  .and  the  particular 
fact  in  this  case. 
The  judgment  should  be  affirmed,  with  costs. 

Learned,  P.  J.  and  Bookks,  J.,  concurred. 

Judgment  of  county  court  affirmed,  with  costs. 


42h  8W 
fi&d  80 


42h    r$u\    CARL   VOIGT    and    Others,    Respondents,  v.  MARTHA 


i  NY»544 


BROWN,  Appellant. 

Liability  of  a  married  woman  on  a  note  —  when  determined  by  the  laiwe  of  the  Bate 
where  the  contract  w  made,  and  not  by  thoeeof  the  State  in  which  payment  itte 
be  made. 

The  husband  of  the  defendant,  both  of  whom  were  domiciled  in  this  State, 
went  into  Connecticut  and  there,  as  authorized  by  her,  signed  her  name  to  an 
accommodation  note,  dated  and  payable  in  Connecticut,  to  the  order  of  a  firm 
of  which  he  was  a  partner.  He  took  the  note  to  New  York,  procured  it  to  be 
discounted  by  the  plaintiffs,  and  received  the  proceeds  thereof. 

Held,  that  as  the  note  had  no  inception  until  it  was  delivered  to  the  plaintiffs,  the 
J.  contract  was  made  in  the  State  of  New  York,  and  was  governed  by  its  laws 

/)  and  not  by  those  of  Connecticut,  and  that  the  defendant  was  liable  upon  the 
note,  although  she  would  not  have  been  so  had  the  contract  been  made  in 
Connecticut. 

Appeal  from  a  judgment  in  faror  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  at  the  Washington  Circuit,  by  the  court 
without  a  jury. 

Oriswold  dk  Cornell^  for  the  appellant. 

Carter^  Ilornblower  ds  £yme>  for  the  respondents* 

Learned,  P.  J. : 

The  defendant  and  her  husband  were  domiciled  in  the  State  of 
New  York.  He  went  into  Connecticut  and  there  signed  her  name 
to  an  accommodation  note,  dated  and  payable  in  Connecticut  to  the 
order  of  a  firm  of  which  he  was  a  partner.  He  was  authorized  by 
her  to  do  so.  He  took  the  note  to  New  York  and  there  had  it 
discounted  by  plaintiffs,  and  he  received  the  money.  The  question 
is  whether  she  i6  liable.     The  laws  of  Connecticut  do  not  authorise 
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a  married  woman  to  contract  except  for  the  benefit  of  herself,  her 
family  or  her  separate  or  joint  estate. 

The  note  had  no  inception  until  it  was  delivered  to  plaintiffs. 
The  contract  was  therefore  made  in  New  York.  Hence  we  may 
eliminate  from  the  case  the  fact  that  the  note  was  written  in  Con- 
necticut. That  is  of  no  more  consequence  than  the  place  where 
the  paper  was  manufactured.  As  defendant's  husband  was  her 
agent  to  make  the  note,  and  was  also  one  of  the  firm  of  payees,  his 
possession  of  the  note  was  not'  a  transfer  to  the  payees.  The  note 
remained  in  his  possession,  as  her  .agent,  until  irs  delivery  in  New 
York  to  the  plaintiffs.  The  case  is  the  same,  therefore,  as  if  she 
had  delivered  the  note  in  New  York,  either  to  the  plaintiffs  or  to 
the  payees,  to  be  forthwith  negotiated. 

The  question  is  one  simply  of  defendant's  capacity.  It  is  not  a 
question  as  to  any  construction  of  the  contract,  such  as  rate  of 
interest,  days  of  grace,  mode  of  presentment,  and  the  like.  And 
when  reduced  to  its  simplest  statement  the  question  is  whether  a 
married  woman,  domiciled  in  New  York,  has  capacity  to  make 
a  contract  in  New  York  which  is  to  be  performod  in  a  State  where 
a  married  woman  has  not  power  to  make  such  a  contract. 

We  do  not  see  how  the  place  of  performance  in  any  way  affects 
the  capacity  to  contract.  The  law  of  the  place  of  performance  does 
not  forbid  her  to  perform,  and,  even  if  it  did,  that  might  not  affect 
her  capacity.  Certainly,  when  the  law  of  this  State  says  that  a  mar- 
ried woman  may  make  a  contract,  neither  her  privilege  to  contract, 
nor  the  rights  of  those  with  whom  she  contracts,  are  to  be  taken 
atvay  by  the  law  of  another  State. 

These  views  are  sustained  by  authority.  Thus  Huberus,  Pr»- 
lect  (2  l.j  I.  tit.  3,  §  5,  Do  Conflictu  Legum :  "Proinde  contractus 
celebrati  secundum  jus  loci,  in  quo  contrahuntur>  ubique  tarn  in 
jure  quam  extra  judicium  etiam  ubi  hoc  modo  celebrati  non  valer- 
ent  sustinentur" 

And  again,  section  12,  he  says :  "  Qualitates  personates  cei*to  loco 
alicui  jure  impressas,  ubique  circumferri  et  personam  comitari. 
cum  hoc  efedu,  ut  ubivis  locorum  eo  jure,  quo  tales  personm  alibi 
gavdentvdsubjecti  sunt,fruantur  et  svbjieianturP  And  this  he 
illustrates  by  saying  that  in  some  provinces  those  who  are  over 
twenty  are  considered   to  have  reached  majority,  and  that  they 
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can  alienate  immovables  even  in  those  places  where  no  one  is  con- 
sidered to  have  reached  his  majority  until  he  is  twenty-five.  This 
rule  would,  for  the  ends  of  justice,  hold  a  married  woman  domiciled 
in  this  State,  liable  upon  a  contract  made  by  her  in  a  State  by  the 
laws  of  which  she  had  not  capacity  to  contract. 

The  same  doctrine  is  laid  down  by  Story,  J.  (Conflict  of  Laws,  §  66, 
etseq.\  and  by  Kent,  J.  (2  Gomm.,458),viz :  That  the  general  capacity 
of  parties  to  contract  depends  as  a  general  rule  upon  the  law  of  the 
place  of  contract.  It  is  true,  however,  that  Huberus  says,  section  10 : 
"  Verum  tamen  non  itaprmcise  respiciendus  est  locus y  in  quo  con- 
tractus est  mitus,  ut  si  partes  alium  in  contrahendi  locum  respex- 
eriuty  Me  nonpotius  sit  considerandus"  But  that  remark  does  not 
have  reference  to  the  capacity  of  the  parties,  as  the  illustration 
shows  which  he  gives.  That  is,  that  where  residents  of  Frieseland 
marry  wives  in  Holland  and  take  them  at  once  to  Frieseland,  the  law 
of  Frieseland  governs  as  to  community  of  property  between  husband 
and  wife.  There  has  been  some  discussipn  in  books  and  authorities, 
whether  the  place  of  domicile  or  the  plaee  of  contract  should  prevail 
in  determining  the -capacity  of  the  contracting  party.  See  Mlttiken 
v.  Pratt  (125  MaBS.,  374)  for  a  discussion  of  this  matter ;  where  the 
validity  of  the  contract  was  sustained  on  the  ground  that  it  was 
valid  where  it  was  made.  {Scudder  v.  Union,  Nat.  Bk.,  91  TJ.  SM 
406  ;  Foote's  Inter.  Law,  p.  31 ;  2  Kent's  Comm.,  458 ;  Wharton 
Conf.  L.,  §  114.)  But  that  is  a  question  which  we  need  not 
decide.  Both  domicile  and  place  of  contract  were  in  New  York. 
We  may  also  cite  in  support  of  the  views  above  expressed  BeU  v. 
Packard  (09  Maine,  105) ;  Hill  v.  Pine  River  Bank  (45  N.  EL, 
300). 

The  judgment  should  be  afl^rmed,  with  costs. 

Bookes,  J.,  coucurred. 

Landon,  J. : 

I  concur.  The  defendant  had  the  capacity  to  make  this  contract 
in  New  York,  where  she  made  it.  She  had  the  capacity  to  perform 
it  in  Connecticut,  the  place  of  performance.  The  law  of  the  latter 
State,  in  denying  to  her  the  capacity  to  make  the  contract  in  that 
State,  did  not  deprive  her  of  the  capacity  of  performing  it  there. 
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As  she  competently  made  a  contract,  which  it  was  competent  for 
her  to  perform,  there  can  be  no  legal  excuse  for  nonperformance. 

As  our  courts  have  acquired,  in  this  action,  jurisdiction  both  of 
the  person  and  of  the  subject-matter,  there  seems  no  good  reason 
why  they  should  not  afford  redress,  and  overrule  the  hypothetical 
and  irrelevant  defense,  namely,  that  if  this  contract  had  been  made 
in  Connecticut,  it  could  not  have  been  enforced. 

Judgment  affirmed,  with  costs. 
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ANNIE  M.  HOLCOMB,  Eespondent,  v.  EMMA  D.  CAMP- 
BELL, Appellant. 

Evidence —  when  acts  and  declaration*  of  a  former  owner  of  a  mortgage  are  admitted 
as  a  part  of  the  res  geste  to  prove  it*  payment 

Appeal  by  the  defendant,  from  a  judgment  against  her,  entered  in 
Rensselaer  county  upon  the  report  of  a  referee,  adjudging  the  mort- 
gage, as  to  which  the  controversy  arose  between  the  parties,  to  have 
been  satisfied  and  discharged  by  the  payment  of  the  mortgage  debt. 

The  mortgage  was  made  by  the  plaintiff  and  her  husband,  to  Henry 
and  Ephraim  Alderman,  in  April,  1869,  and  was  by  them  assigned, 
together  with  the  bond  to  which  it  was  collateral,  to  the  defendant, 
July  19,  1884.  The  plaintiff  claimed  that  the  mortgage  debt  had 
been  fully  paid  to  the  mortagees  prior  to  the  assignment  to  the 
defendant,  and,  as  evidence  bearing  on  the  subject  of  such  pay- 
ment, the  plaintiff  was. allowed,  against  objection  and  exception,  to 
testify  to  what  were  called  accountings  and  settlements  between  her 
husband,  the  mortgagor,  and  the  Aldermans,  the  mortgagees.  She 
testified  thai;  she  knew  of  more  than  one ;  that  she  thought  there 
was  one  in  April,  1874,  and  several  others ;  either  that  year  or 
the  next  year ;  that  Ephraim  was  the  one  with  whom  the  business 
was  principally  done.  She  then  testified  as  follows :  "  There  was  a 
general  looking  over  of  accounts  and  bills  on  several  occasions ;  the 
first  looking  over  was  September  1,  1874;  $349.50  was  found 
due  my  husband,  to  be  indorsed  on  bond  and  mortgage ;  second 
interview  was  in  April,  1875,  $300 ;  third  interview,  August,  1875, 
$20  and  $35 ;  September,  1876,  $130.20;  all  due  my  husband  from 
Aldermans;  I  recollect  the  transactions  of  April,  1874;  the  sum 
then  agreed  upon  was  $300." 

The  court,  at  General  Term,  after  holding  that  the  findings  of 
fact  of  the  referee  were  sustained  by  the  evidence,  said:   "The 
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principal  ground  of  error,  as  respects  the  admission  of  this  evidence 
is,  that  it  was  but  an  admission  of  a  former  holder  of  the  mortgage, 
and  was  inadmissible  to  affect  the  rights  of  the  present  plaintiff, 
who  thereafter  became  the  assignee,  for  value,  of  the  security.  It 
should  be  observed,  however,  that  the  transactions  spoken  of 
occurred  while  the  relation  of  the  parties  was  that  of  debtor  and 
creditor,  and  related  to  matters  involving  that  relation.  As  a  trans- 
action relating  to  and  affecting  those  matters  it  was  admissible,  as 
would  be  evidence  of  a  money  payment  by  one  to  the  other,  had 
it  been  made.  The  evidence  was  much  more  in  its  significance 
than  a  mere  admission  by  a  former  holder  of  the  security,  of  an 
existing  fact,  unaccompanied  by  any  act  or  transaction  between  the 
parties.  It  proved,  if  credited,  a  transaction,  the  looking  over  of 
accounts,  adjusting  the  items,  with  an  agreement  between  the  par- 
ties, or,  perhaps,  a  prior  understanding  between  them  during  the 
running  of  the  account,  as  to  the  application  of  the  balance  settled 
upon,  or  to  be  settled  upon,  by  them ;  and  this,  as  above  suggested, 
at  a  time  when  their  relation  of  debtor  and  creditor  remained  unaf- 
fected by  any  assignment  of  any  claim  or  demand  then  within  the 
scope  of  their  action.  It  may  be  well  assumed  that  as  yet,  that  is, 
until  the  parties  had  ascertained  the  balance  in  each  instance  there 
had  been  no  application  of  it,  but  when  fonnd  by  them  it  was  to 
go  in  payment  of  the  mortgage.  The  transaction  wonld  be  an 
accord  and  satisfaction  as  to  the  account  in  each  instance  of  looking 
over,  on  an  application  upon  the  mortgage  of  the  balance  found, 
as  was  understood  and  agreed  should  be  done ;  and  under  such 
circumstances  the  agreement  to  make  the  application  would  be  as 
effectual  by  way  of  payment  upon  the  mortgage  as  if  receipted  to 
that  effect  or  indorsed  thereon.  In  either  case  the  fact  of  payment 
would  exist,  the  difference  being  only  the  evidence  of  the  fact. 
Both  parties  would  be  concluded  by  the  transaction ;  the  mortgagor 
from  further  claim  upon  the  matters  of  the  account,  and  the 
mortgagees  from  denying  the  payment  upon  the  mortgage  as  agreed. 
(Davis  v.  Spencer,  24  N.  T.,  391.)  The  case  is  covered  by  tho 
doctrine  laid  down  in  Smith  v.  Sohanck  (18  Barb.,  344),  where 
it  was  said  in  effect,  that  any  agreement  between  the  creditor  and 
the  debtor,  upon  which  the  latter  acted,  thereby  constituting  an 
agreement  entitling  him  to  claim  a  deduction  from  the  demand 
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by  way  of  payment  or  set-off  before  transfer  of  it,  might  be  proved ; 
that  an  agreement  is  an  act  done,  and  thereby  differs  from  a  simple 
declaration,  and  is  provable  in  like  manner  as  a  payment  in  money 
or  property  would  be. 

"  And  it  follows  that  what  was  said  by  the  parties  while  the  settle- 
ment was  in  progress  was  admissible  as  part  of  the  res  gestm.  la 
the  view  here  taken  of  the  case,  the  authorities  cited  by  the  counsel 
for  the  appellant  on  this  branch  of  it  have  no  application.  The 
transaction  testified  to,  if  credited,  constituted,  both  in  equity  and 
law,  payments  upon  the  mortgage,  and  they  were  open  to  proof  as 
such,  the  same  as  would  be  a  payment  in  money  or  in  property. 
So,  too,  payment  of  a  bond  may  be  established  by  parol  proof.  See 
also,  as  bearing  on  this  case,  Prouty  v.  Price  (50  Barb.,  344).  We 
think  the  evidence  above  considered  was  properly  admitted." 

R.  E.  Andrews,  for  the  appellant. 

James  Lansing,  for  the  respondent. 

Opinions  by  Bookks,  J.,  and  London,  J.;  Leabned,  P.  J.,  not 
voting. 

Judgment  affirmed,  with  costs. 


•    ADAM    YAGER,    Appellant,  v.  CKARLES    PERSON, 

Respondent. 

Wittiest  —  what  questions  may  be  asked  for  the  purpose  of  discrediting  Turn. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  verdict  of  a  jury  at  the  Greene  Circuit. 

The  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  from  an  assault  and  battery  committed  upon  the  plaintiff 
by  the  defendant. 

The  court,  at  General  Term,  said :  "  It  is  settled  that  it  is  not 
competent  to  inquire  into  charges  and  accusations,  or  even  indict- 
ments, for  the  purpose  of  discrediting  a  witness,  because  c  they  are 
consistent  with  innocence,  and  may  exist  without  moral  delin- 
quency.'   (People  v.  Irving,  95  N".  T.,   544.)    It  is,  however, 
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competent  to  inquire  of  a  witness  as  to  his  past  conduct.  {People 
v.  Casey,  72  id.,  394.) 

"  Under  which  of  these  two  heads  of  inquiry  did  the  questions  in 
this  case  come  ?  Plaintiff,  on  cross-examination,  was  asked :  '  Have 
yon  been  sued  for  assault  and  battery?  A.  Yes.  Who  sued 
yon  ?  A  man  by  the  name  of  Brick.  Did  he  obtain  a  verdict 
against  you?  I  believe  he  did.  Did  you  have  any  trouble 
with  Jeremiah  Plank?  A  little  trouble;  he  did  not  build  the 
lime  kiln  as  he  agreed.  Did  you  have  any  trouble  with  William 
OUiver  ?  No,  sir ;  no  more  than  a  little  wood  that  I  had  sold 
him,  and  he  did  not  cord  it  right. 

"  Now,  whether  plaintiff  had  been  sued  for  assault  and  battery  was 
immaterial.  Even  a  judgment  against  him  was  not  a  conviction  of 
a  crime.  The  inquiry  made  was  not  as  to  the  plaintiffs  having 
committed  an  assault,  as  in  People  v.  Casey  (ut  supra).  The 
defendant  admits  that  the  question  as  to  being  sued  was  improper, 
but  claims  that  it  was  afterwards  justified  by  the  fact  that  Brick 
recovered,  which  recovery,  defendant  says,  established  the  fact  of 
the  assault  But  we  think  that  it  is  stated  in  Real  v.  People  (42 
N.  Y.,  271)  the  inquiry  should  be  as  to  specific  acts  of  the  witness, 
and  not  as  to  the  success  of  litigations  against  him.  Of  course  a 
conviction  of  a  crime  stands  on  a  different  ground. 

"  The  other  questions,  respecting  trouble  with  Plank  and  Oliver, 
the  defendant  justifies  on  the  ground  that  by  inference  they 
referred  to  assaults.  They  were  not  so  expressed,  and  they  were 
not  so  answered.  There  was  an  affray  between  these  parties,  and 
contradictory  evidence  in  respect  to  it.  Each  of  the  parties  testified 
and  gave  different  versions  of  the  affair.  It  may  have  influenced 
the  jury  to  have  evidence  that  plaintiff  had  been  sued  for  assault 
and  battery,  and  had  had  trouble  with  two  or  three  persons.  We 
think  these  errors  cannot  be  disregarded. 

"  Judgment  reversed,  new  trial  granted,  costs  to  abide  event." 

A.  C.  Oriswoldy  for  the  appellant. 

Frank  ff.  Osborn,  for  the  respondent. 

Opinion  by  Learned,  P.  J. ;  Bookes  and  London,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
event. 

Hun— Vol.  XLU        51 
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CAROLINE  0.  BLATZ.  Respondent,  v.  JACOB  ROHRBACH, 

APPELLANT. 

Civil  damage  act  — what  evidence  wiU  support  a  verdict  that  a  suicide  remUedfrem 

intoxication. 

Upon  the  trial  of  this  action,  brought  under  the  civil  damage  act  to  recover 
damages  sustained  by  reason  of  the  plaintiff's  husband  having  committed  suicide 
while  intoxicated,  evidence  -was  given  tending  to  show  that  after  playing 
cards  and  drinking  in  the  defendant's  saloon  he  arrived  at  home  at  about  twenty 
minutes  to  eleven,  very  much  intoxicated;  that  the  plaintiff,  after  attempting 
to  quiet  him,  took  her  baby  and  went  up  stairs,  leaving  her  husband  below,  it 
not  being  an  unusual  thing  for  him  to  sleep  down  stairs.  In  the  morning  he 
was  found  hanging  by  the  side  of  the  closet  door,  having  evidently  committed 
suicide.  The  deceased  was  the  father  of  ten  children,  the  youngest  but  a  few 
weeks  old.  He  was  addicted  to  strong  drink,  but  made  a  comfortable  living 
for  his  family.  He  had  formerly  attempted  suicide,  but  whether  or  not,  at 
the  time  of  making  such  attempt,  he  was  sober  or  otherwise  did  not  appear. 
A  paper  was  found  containing  the  words  "give  my  watch  to  my  boy,"  and 
stating  that  his  brother-in-law  owed  him  fifty-seven  dollars. 

Eeld,  that  a  verdict  finding  that  the  suicide  was  the  result  of  the  intoxication 
would  not  be  set  aside  by  the  appellate  court 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  for  $3,216.88, 
entered  npon  the  verdict  of  a  jury  at  Westchester  Circuit,  and  from 
an  order  denying  a  motion  for  a  new  trial  made  upon  the  minutes 
of  the  justice  before  whom  the  action  was  tried. 
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Samuel  G.  Adams  and  John  S.  Graber,  for  the  appellant. 
Charles  H.  Noxon,  for  tie  respondent 

Barnard,  P.  J. : 

The  plaintiffs  husband  arrived  at  his  home  in  Mt.  Vernon,  on 
the  4th  of  March,  1885,  at  about  twenty  minutes  to  eleven,, p.  m. 
His  wife,  the  plaintiff,  tried  to  quiet  him,  as  she  testifies  he  was 
very  much  intoxicated.  She  failed  to  do  so,  and  in  about  an  hour 
after  he  came  home  the  plaintiff  took  her  baby  and  went  up  staira 
to  bed,  leavifcg  her  husband  below.  It  was  not  an  unusual  thing 
for  the  husband  to  sleep  down  staira.  In  the  morning  he  was  found 
hanging  by  the  side  of  the  closet  door,  having  evidently  committed 
suicide.  The  plaintiff  brings  this  action  against  the  defendant 
under  chapter  646,  Laws  of  1873,  known  as  the  civil  damage  act. 
She  gave  proof  tending  to  show  that  the  defendant  6old  or  gave 
away  some  two  or  three  glasses  of  beer  to  her  husband  on  the  night 
in  question.  A  very  sharp  contradiction  is  made  as  to  the  condition 
of  the  husband  when  he  left  the  salooQ  of  the  defendant ;  but  in 
view  of  the  fact  that  the  husband  arrived  at  the  saloon  at  half-past 
seven,  p.  m.,  and  played  cards  there,  when  the  result,  in  6ome 
friendly  way,  entitled  the  players  to  drink,  and  in  view  of  the  fact 
that  the  habits  of  the  husband  were  bad,  the  issue  upon  the  intoxi- 
cation was  well  found  in  favor  of  the  intoxicated  condition  of  the 
husband  by  reason  of  liquor,  whether  beer  or  other  drink,  sold  to 
him  by  the  defendant.  Added  to  this,  both  the  plaintiff  and  her 
daughter  were  explicit  in  their  statements  as  to  an  extreme  condi- 
tion of  intoxication  of  the  deceased  husband  and  father.  Did 
this  state  of  intoxication  induce  the  suicide  ?  The  question  cannot 
ordinarily  have  any  direct  proof.  It  must  be  inferred,  and  the  case 
proven  is  that  he  was  the  father  of  ten  children,  the  youngest  but 
a  few  weeks  old.  He  was  addicted  to  strong  drink,  "  but  made  a 
comfortable  living"  for  this  large  and  helpless  family,  as  only  two 
earned  their  own  board.  He  had  formerly  attempted  suicide,  but 
whether  or  not  he  was  then  sober  or  otherwise  does  not  appear. 
There  was  found,  after  the  suicide,  a  paper  containing  the  words, 
"give  my  watch  to  the  boy,"  and  that  his  brother-in-law,  one 
Johnson,  owed  him  fifty-seven  dollars.  This  is  the  case,  and  the  jury 
have  found  the  suicide  the  result  of  the  intoxication  produced  by  the 
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defendant.  An  appellate  court  cannot  properly  set  aside  the  verdict 
(Neu  v.  McKechnie,  95  N.  Y.,  632.) 

There  was  no  proof  of  insanity,  and  it  was  unnatural  and,  there- 
fore, unusual  for  a  father,  with  an  undisturbed  brain,  to  deliberately 
leave  a  wife  and  so  many  helpless  children  behind  him,  under  the 
circumstances  surrounding  the  suicide.  The  jury  were  told  that 
to  justify  a  verdict  they  must  find  that  the  intoxication  was  to  such 
an  extent  as  to  deprive  the  deceased  of  the  natural  use  of  his  facul- 
ties and  to  render  him  incapable  of  caring  for  himself,  and  that  was 
to  be  proven  and  not  derived  from  speculative  opinion,  and  that  the 
intoxication  caused  the  act.  The  damages  are  not  excessive.  There 
was  proof  tending  to  show  a  request  to  the  defendant's  wife,  while 
in  charge  of  the  bar,  not  to  sell  any  more  strong  drink  to  the  deceased 
husband  of  plaintiff.  This  notice  was  given  by  plaintiff,  and  every 
circumstance  stated  which  should  have  been  heeded. 

The  judgement  should  therefore  be  affirmed,  with  costs. 

Pratt,  J.,  concurred. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


CLARA  R.  ATKINSON,  Respondent,  v.  JOHN  A.  BOWMAN, 

Appellant. 

Grant  of  land*  by  the  crown — construction  of  it —  the  town  of  East  Hampton  took 
title  under  the  grant  from  the  crown. 

The  tract  of  land  which  now  constitutes  the  town  of  East  Hampton  was  granted 
by  the  crown  to  the  town  and  not  to  the  persons  called  the  "proprietors/*  who 
had  bought  the  tract  from  the  Indians,  and  a  valid  title  to  any  land  therein 
must  be  derived  from  the  town  and  not  from  the  said  "proprietors." 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  in 
Suffolk  county  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  the  possession  of  a  lot  of 
upland  in  the  town  of  East  Hampton,  Suffolk  county.  The  plaintiff 
claimed  title  from  the  original  proprietors,  their  heirs  and  assigns, 
and  the  defendant  claimed  title  under  a  quit-claim  deed  from  the 
trustees  of  the  town  of  East  Hampton. 
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The  referee  found  that  the  native  Indian  proprietors  of  the  tract 
of  land,  which  is  now  the  town  of  East  Hampton,  in  the  year  1648, 
by  deed,  conveyed  to  Theophilus  Eaton  and  Edward  Hopkins  and 
their  associates  the  said  tract.  In  1651,  Eaton  and  Hopkins  con- 
veyed the  said  tract  of  land  to  thirty-nine  individuals  called 
proprietors.  These  proprietors  obtained  a  confirmation  of  their 
purchase  by  a  patent  from  Richard  Nicholls,  Esq.,  "Governor 
General  under  his  Royal  Highness,  James,  Duke  of  York,"  bearing 
date  March  13, 1666,  recorded  in  the  records  for  the  county  of  Suffolk. 

Another  patent,  dated  the  9th  day  of  December,  1686,  was  issued 
by  Thomas  Dongan,  "Captain  General,  Governor  in  Chief  and 
Vice  Admiral  of  the  Province  of  New  York,  and  its  dependences, 
under  his  Majesty,  James  ye  Second,  by  the  Grace  of  God,  of 
England,  Scotland,  France  and  Ireland,  King,  defender  of  the 
faith,"  etc.,  confirming  the  former  grant  or  patent  of  Richard 
Nicholls,  and  confirming  the  title  of  the  proprietors,  not  only  to 
that  portion  of  the  lands  purchased  by  them  of  the  native  Indians 
that  had  theretofore  been  allotted  and  divided  between  them,  bnt 
confirming,  also,  their  title  to  all  of  such  tract  or  tracts  of  land  of 
the  original  Indian  purchase  that  remained  common  and  undi- 
vided, to  wit,  "  and  as  for  and  concerning  all  and  every  such  parcel 
or  parcels,  tract  or  tracts  of  lands  remaining  of  the  granted  premises 
not  yet  taken  up  or  appropriated  to  any  particular  person  or  persons, 
by  virtue  of  the  before  recited  deed  or  patent,  to  the  use,  benefit 
and  behoof  of  such  as  have  been  purchasers  thereof,  and  their  heirs 
and  assigns,  forever,  in  proportion  to  their  several  and  respective 
purchases  thereof  made  as  tenants  in  common,"  etc.  (See  Dongan 
Patent,  recorded  in  the  se&etary's  office,  Liber  No.  2,  Book 
of  Patents,  begun  1686.) 

The  said  purchasers  or  proprietors  of  the  land  so  purchased  of 
the  native  Indian  proprietors,  and  allowed  and  confirmed  by  patents 
as  aforesaid  from  the  colonial  governors,  with  their  heirs  and  assigns, 
thereafter  made  various  allotments  and  divisions  between  them  of 
such  common  and  undivided  lands  belonging  to  them,  and  used  and 
enjoyed  the  same,  not  as  public  property  belonging  to  the  town  of 
East  Hampton,  or  as  corporate  property,  but  as  property  belonging 
to  them  individually,  as  tenants  in  common,  in  shares  or  rights 
ascertained  according  to  the  amount  paid  by  or  on  behalf  of  each 
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purchaser.  The  said  purchasers  or  proprietors  paid  the  considera- 
tion for  the  original  conveyance  of  said  tract  of  land  and  for  the 
patents,  and  also  the  quit-rent. 

The  said  proprietors  exercised  jurisdiction  and  acts  of  ownership 
over  such  common  lands  from  the  date  of  purchase  and  confirma- 
tion by  patent,  and  from  time  to  time  directed  and  authorized  the 
sale,  lease,  exchange  and  use  of  different  parcels  of  said  lands. 

The  original  trustees  of  the  town  were  themselves  of  the  original 
purchasers  or  proprietors.  They  occasionally  acted  for  the  proprie- 
tors, when  authorized  and  directed  so  to  do,  by  resolution  of  the 
proprietors  at  their  meetings,  with  reference  to  the  use  of  the  com- 
mon and  undivided  lands,  and  kept  an  acconnt  with  the  proprietors. 

The  term  "thirteen  acres  of  commonage"  means  one  full  share. 
The  undivided  lands  were  originally  put  into  forty-seven  shares  or 
lots.  Each  lot  or  share  consisted  of  "  thirteen  acres  of  commonage," 
not  in  actual  size,  but  that  was  simply  the  unit  of  value.  The  pro- 
portion that  each  proprietor  had  in  the  first  division  or  allotment  of 
land  was  the  basis  for  all  future  divisions,  and  determined  the  pro- 
portion of  each  proprietor  for  himself,  his  heirs  or  assigns,  in  all 
future  divisions  or  allotments  of  the  remaining  common  lands. 
These  lands  were  not  all  divided  or  allotted  at  one  division.  There 
were  many  divisions.  The  proprietors  met  and  determined,  from 
time  to  time,  how  many  acres  of  the  still  undivided  land  should  be 
allotted,  and  then  the  allotment  was  made  by  committees  or  sur- 
veyors, or  other  agents  of  the  proprietors,  and  each  proprietor  was 
allotted  his  share  according  to  his  original  right  or  proportion.  A 
few  parcels  or  tracts  of  such  common  lands  remained  unallotted  or 
undivided  after  the  last  allotment  was  made  by  the  proprietors, 
their  heirs  and  assigns. 

The  premises  described  in  the  complaint  are  a  part  of  such  com- 
mon lands  that  have  never  been  allotted  or  divided.  Said  land  in 
question  is  wild,  uncultivated,  unimproved,  and  until  recently  unin- 
closed,  and  not  until  recently  in  the  occupation  of  any  particular 
person.  The  defendant,  before  the  commencement  of  this  action, 
took  exclusive  possession  of,  and  has  occupied,  and  still  occupies, 
the  same,  to  the  exclusion  of  the  plaintiff,  under  a  claim  of  title 
from  the  trustees  of  the  town.  The  plaintiff  has  demanded  posses- 
sion, which  the  defendant  has  refused. 
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Second  Department,  Decembeb  Term,  1886. 
Edward  M.  Atkinson,  for  the  appellant. 
Henry  C.  Piatt,  for  the  respondent. 

Barnard,  P.  J. : 

The  facts  in  this  case  are  undisputed.  Eaton  &  Hopkins  bought 
a  tract  of  land,  in  1651,  of  the  Indians.  This  tract  is  now  the  town 
of  East  Hampton.  James,  Duke  of  York,  owned  the  entire  island, 
by  grant  from  King  Charles,  second.  The  governor-general,  Nich- 
ols, under  James,  Duke  of  York,  ratified  the  purchase.  This 
patent  recites  that  the  town  is  in  possession  of  "  several  freeholders 
and  inhabitants,"  who  have  purchased  the  land,  and  confirms  the 
purchase  unto  the  purchasers  to  a  justice  of  the  peace  and  six 
others,  named  "as  patentees  for  and  in  behalf  of  themselves  and 
their  associates,  the  freeholders  and  inhabitants,  of  the  said  town, 
their  heirs,  successors  and  assigns."  * 

By  the  same  charter  the  "said  patentees  and  their  associates" 
were  granted  "all  the  privileges  belonging  to  a  town  within  the 
government."  The  patent  or  charter  of  Nicholls  was  given  in  1666, 
and  in  1686  Captain-General  Dongan,  under  James,  Duke  of  York, 
who  had  then  become  King  of  England,  granted  a  charter  to  the 
same  persons  as  were  named  in  the  Nicholls  patent.  This  Dongan 
charter  also  recites  that  the  patentees  were  acting  "for  and  in 
behalf  of  themselves  and  their  associates,  the  freeholders  and  inhab- 
itants of  the  town  of  East  Hampton."  A  board  of  trustees  is 
created  by  the  charter.  This  board  included  the  patentees  under 
the  Nicholls  charter,  and  adds  others,  and  conveys  all  the  lands  of 
the  town  to  the  new  board  as  "trustees  of  the  freeholders  and 
commonalty  of  the  town  of  East  Hampton  and  their  successors." 
This  grant  was  one  to  the  freeholders  and  inhabitants  of  the 
town.  It  was  to  be  in  trust  for  the  use  of  the  inhabitants  of  the  town. 
(Trustees  of  Hist  Hampton  v.  Kirk,  68  N.  Y.,  459 ;  S.  0 ,  84  id.,  216.) 

Whatever  use  or  possession  was  made  by  what  are  termed  the 
proprietors  from  the  charter,  was  entirely  useless  for  any  purpose. 
The  allotments  made  in  severalty  rested  on  a  sound  basis  of  title. 
This  was  the.  graut  from  the  crown  to  the  town,  and  the  town  allot- 
ment to  the  individuals,  who  thereafter  held  in  severalty.  The 
unallotted  lands  continued  to  belong  to  the  town,  and  the  defend- 
ant's title  thereto  from  the  town  is  the  only  title. 
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The  Montauk  bill  is  an  entirely  different  oue.  It  bad  not  been 
acquired  by  the  town  at  the  date  of  the  Dongan  charter,  and  the 
town  was  authorised  to  get  a  title.  Subsequently,  no  doubt,  one 
was  obtained,  and  it  had  been  used  as  private  property  for  the  pur- 
poses of  pasturage  for  very  many  years.  This  was  an  allotment  to 
individual  uses,  to  all  legal  intents  and  purposes. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

Pratt,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 


THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK  ex  rkl. 
HANNAH  M.  STEVENS  and  ELIZABETH  S.  MILLER, 
Appellants,  v.  ABRAHAM  LOTT,  Subrogate  of  the  County 
of  Kings,  Respondent. 

Surrogate  — order  opening  a  decree  — how  reviewed  —  Code  of  Civil  Procedure,  eee 

2481,  $ub.  6. 

In  an  application  made  by  the  relator,  for  a  final  accounting  by  the  administrator 
of  one  Stevens,  the  accounts  of  one  of  the  administrators,  Miles,  which  were 
the  subject  of  much  objection,  were  referred  to  a  referee,  who  made  a  report 
which  was  confirmed  by  the  surrogate.  Before  a  final  decree  was  signed,  the 
administrator  Miles  moved  to  open  the  decree  upon  the  ground  that  he  had 
omitted  to  credit  himself  with  a  large  sum,  which  had  been  paid  to  one  of  the 
relators.  The  surrogate  permitted  him  to  file  a  supplemental  account,  and 
referred  the  same  back  to  the  referee  to  hear  and  determine  the  question  aris- 
ing upon  the  account,  and  to  report  back  the  testimony.  Thereupon  the 
relators  applied  for  a  writ  of  mandamu*,  commanding  the  surrogate  to  forth- 
with make  and  siirn  the  decree. 

EM,  that  the  application  was  properly  denied. 

That  the  order  of  the  surrogate  was  reviewable  by  appeal,  and  that  the  case  was 
Dot  one  in  which  the  writ  should  be  issued. 

Appeal  by  the  relators  from  an  order  mado  at  the  Kings  county 
Special  Term,  denying  a  motion  for  a  peremptory  mandamus  com- 
manding the  surrogate  of  Kings  county  to  forthwith  make  and 
sign  a  decree  in  a  matter  in  which  they  were  interested. 
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Second  Department,  Decbhbeb  Tebm,  1886. 
Merritt  &  Sawyer,  for  the  appellant. 

Charles  J.  Patterson,  for  the  respondent. 

Barnabd,  P.  J. : 

There  is  no  case  made  for  a  writ  of  mandamus.  The  relators 
applied  to  the  surrogate  of  Kings  county  for  a  final  accounting. 
The  account  of  Nathaniel  Miles,  one  of  the  administrators,  was  the 
subject  of  much  objection,  and  the  same  were  referred  by  the  sur- 
rogate to  Mr.  W.  S.  Coggswell.  After  a  protracted  hearing  the 
referee  made  a  report  which  was  confirmed  by  the  surrogate. 
Before  a  final  decree  was  signed,  the  administrator  Miles  made  an 
application  to  open  the  decree,  upon  proof  that  he  had  omitted  to 
credit  himself  with  a  large  sum,  which  had  been  paid  to  one  of  the 
relators,  Mrs.  Miller.  The  surrogate  permitted  Miles,  the  adminis- 
trator, to  file  a  "  supplemental  account  thereof,"  with  vouchers, 
and  the  same  was  referred  back  to  the  referee  to  hear  and  determine 
the  questions  arising  upon  the  account,  and  to  report  back  the 
testimony.  This  order  was  within  the  statute  power  of  the  surro- 
gate. By  section  2481,  subdivision  6,  the  surrogate  has  power  to 
open,  vacate,  set  aside  or  modify  a  decree,  or  to  grant  new  trials. 
His  order  in  such  a  case  is  appealable,  and,  if  erroneous,  can  be 
corrected  by  force  of  the  same  section.  Mandamus  is  not  a  remedy 
bj  which  such  an  order  can  be  disregarded.  The  supplemental 
account  involved  the  opening  of  the  decree  so  far,  and  the  duty  of 
the  surrogate  was  not  a.  ministerial  one  to  sign  the  decree,  as  it 
would  have  been  if  no  supplemental  account  was  permitted. 

The  order  should  be  affirmed,  with  fifty  dollars  costs. 

Dtkmak,  J.,  concurred. 

Order  refusing   writ  of    mandamus  affirmed,  with  costs  and 

disbursements. 

Hun— Vol.  XLII         52 
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ANDREW     MARTIN,     Respondent,    v.    EMANUEL 
ROTHSCHILD,     Appellant. 

Chattel  mortgage*— where  they  ehauld  be  filed  in  Kinge  county — 9R  &  (6ft«i). 
148,  tec.  11;  1  R  A  (6tt  ed.),  931. 

Chattel  mortgages  upon  property  in  the  town  of  Flatbush,  Kings  county,  should 
be  filed  in  the  office  of  the  clerk  of  that  town,  and  not  in  the  office  of  the 
register  of  Kings  county. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury  at  the  Kings  County  Circuit,  and  from  an  order 
denying  a  motion  for  a  new  trial  made  upon  the  minutes  of  the 
justice  before  whom  the  action  was  tried. 

Morris  dk  Pearsall,  for  the  appellant. 

William  J.  Cfaynor,  for  the  respondent. 

Barnard,  P.  J. : 

The  plaintiff  claims  title  to  certain  personal  property  by  force  of 
a  bona  fide  sale  to  him  thereof,  by  one  Samuel  WardelL  The 
defendant  claims  that  Samuel  and  John  Wardell  mortgaged  the 
property  to  him  by  a  chattel  mortgage.  The  Wardells  lived  in 
Flatbush,  King's  county,  and  the  mortgage  was  filed  in  the  town 
clerk's  office  of  that  town.  The  Court  held  that  it  should  have 
been  filed  in  the  register's  office  of  Kings  county.  This  was  an 
erroneous  ruling.  The  Revised  Statutes  provide  for  the  filing  of 
personal  or  chattel  mortgages.  In  the  city  of  New  York  the  proper 
place  is  the  register's  office.  In  all  the  other  cities  of  the  State,  and 
in  the  towns  of  the  State  in  which  a  county  clerk's  office  is  kept, 
the  instrument  must  be  filed  in  the  county  clerk's  office,  and  in  each 
of  the  other  towns  of  the  State,  in  the  office  of  the  town  clerk 
thereof.    (3  R.  S.  [6th  ed.],  p.  143,  sec.  11.) 

It  would  be  plain  that  the  office  of  the  town  clerk  of  the  town  of 
Flatbush  was  the  proper  place  to  file  the  mortgage  but  for  the  act 
creating  a  register  for  Kings  county.  By  this  act  all  that  part  of 
the  duty  of  the  county  clerk  of  Kings  county,  which  in  the  citj 
of  New  York  is  required  to  be  done  by  the  register  of  deeds  therein, 
shall  be  done  by  the  register  of  Kings  county,  and  the  clerk  of 
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Second  Department,  Dkoembbr  Term,  1886. 

Kings  county  was  forbidden  to  perform  such  duties.  (1  R.  S. 
[6th  ed.],  924.) 

The  act  in  question  did  not  change  the  Revised  Statutes  in  respect 
to  those  towns  of  a  county  outside  of  the  town  in  which  the  county 
clerk's  office  was  kept.  The  county  clerk  of  Kings  county  could 
not,  before  the  act  creating  the  register  was  passed,  file  a  Flatbush 
mortgage,  and  it  is  only  the  duty  of  the  county  clerk  of  Kings 
county  which  the  register  is  to  perform. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 

P*att,  J.,  concurred. 

Judgment  and  order  denying  new  trial  reversed  and  new  trial 
granted,  costs  to  abide  event. 


In  thk  Matter  of  the  Judicial  Settlement  of  the  Estate  of 
CHARLES  B.  GRAY,  Deceased. 

(Claim  of  SARAH  B.  LOCKWOOD,  Appellant.) 

Reference  of  disputed  claims  against  an  estate — what  claims  may  be  passed 
by  the  referee— his  report,  tohen  confirmed,  binds  the  surrogate  and  can  only  be 
reviewed  on  appeal. 

A  claim  presented  to  the  administrator  of  one  Charles  B.  Gray  by  the  appellant, 
who  had  indorsed  and  became  surety  upon  a  paper  made  by  Charles  B.  Gray 
and  C.  G.  Lockwood,  having  been  rejected  by  him  was  referred  by  consent 
The  paper  was  used  in  a  business  which  Gray  and  Lockwood  were  carrying  on 
as  partners.  The  referee  reported  that  the  claim  was  a  claim  against  the  estate 
of  Charles  B.  Gray,  and  was  to  be  paid  with  the  other  individual  debts  of  the 
deceased.  This  report  was  confirmed  by  this  court.  Upon  the  final  settlement 
of  the  estate  a  decree  was  entered  directing  that  the  individual  creditors  were 
entitled  to  be  first  paid  in  full,  and  that  the  balance  should  be  divided  among 
the  partnership  claimants,  among  which  latter  was  included  the  appellant 

Held,  that  the  decree  should  be  reversed  as  the  report  of  the  referee,  having  been 
confirmed  by  this  court,  was  binding  upon  the.  parties  and  the  surrogate  and 
could  only  be  reviewed  by  an  appeal.    (Pratt,  J.,  dissenting ) 

Appeal  from  a  decree  of  the  surrogate  of  Orange  connty,  entered 
on  the  final  judicial  settlement  of  the  estate  of  Charles  B.  Gray, 
deceased. 
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The  appellant  was  surety  and  joint  maker  upon  a  joint  and  several 
promissory  note  for  $2,000,  an  accommodation  indorser  upon  a 
similar  note  of  $170,  and  an  accommodation  indorser  upon  four 
joint  notes,  aggregating  $860.  All  of  these  notes  were  signed  by 
Charles  B.  Gray  and  C.  G.  Lockwood.  All  have  been  paid  by  the 
appellant  and  the  notes  are  now  in  her  possession. 

Charles  B.  Gray  and  C.  G.  Lockwood  were,  in  1875,  copartners 
doing  business  under  the  firm  name  of  Gray  &  Lockwood.  The 
assets  of  the  firm  have  been  disposed  of.  The  firm  ceased  to  do 
business  several  years  before  the  decease  of  Mr.  Gray,  and  both  the 
firm  and  its  surviving  member  are  insolvent.  The  claims  of  Mrs. 
Lockwood  were  duly  presented  to  the  administrator,  were  by  him 
rejected,  and  a  reference  was  had  thereon,  under  the  statute,  rela- 
tive to  claims  against  estates  of  deceased  persons.  The  referee 
reported  that  all  of  Mrs.  Lock  wood's  claims  were  just  demands 
against  the  estate  of  Mr.  Gray,  and  that  she  was  entitled  to  share 
equally  with  his  individual  creditors  in  its  distribution.  Judgment 
in  accordance  with  his  report  was  duly  granted  and  entered. 

The  surrogate  was  requested  to  find  that  the  judgment  of  the 
Supreme  Court  was  conclusive  upon  him  as  to  the  matters  therein 
determinedjwhich  he  refused  to  do,  and  an  exception  was  taken  to  such 
refusal.  He  was  also  requested  to  find  separately  that  the  appellant 
was  entitled  to  share  equally  with  Mr.  Gray's  individual  creditors 
as  to  the  amount  paid  by  her  on  the  $2,000  note,  but  this  request 
was  refused  and  exception  duly  taken.  Like  requests  were  sepa- 
rately made  as  to  the  sums  paid  on  the  $170  note,  and  on  the  other 
notes.  These  requests  were  denied,  and  exceptions  were  taken  to  such 
refusals.  The  surrogate  held  that  all  of  Mrs.  Lockwood's  claims 
were,  in  effect,  debts  of  the  firm  of  Gray  &  Lockwood,  and  that 
payment  must  be  deferred  until  the  individual  debts  of  Mr.  Gray 
had  first  been  paid  in  full. 

C.  E.  Cuddeback,  for  Sarah  E.  Lockwood,  claimant,  appellant. 

L*w%8  K  Carry  in  person,  and  for  individual  creditors  of  Gray, 
respondent. 

Barnabd,  P.  J. : 

The  judgment  of  the  Supreme  Court  was  binding  upon  the  Sur- 
rogate's Court.     The  appellant  held  claims,  as  she  alleged,  against 
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the  estate  of  Charles  B.  Gray.  The  administrators  rejected  the 
claim.  It  was  referred,  under  the  statute,  and  it  appeared  that 
the  appellant  had  indorsed  and  become  surety  upon  papers  made  by 
Charles  B.  Gray  and  G.  0.  Lockwood.  They  were  partners,  and 
intended*  to  use  the  money  in  their  business,  and  did  so.  The 
referee  reported  that  the  claim  was  a  claim  against  the  estate  oi 
Charles  B.  Gray,  and  entitled  to  share  with  the  individual  creditors 
of  the  deceased.  This  report  was  confirmed  by  this  court.  The 
statute  is  very  general  in  respect  to  claims  against  deceased  persons, 
bnt  broad  enough  to  determine  whether  a  creditor  was  entitled  to 
share  with  the  individual  creditors  of  deceased,  or  whether  the 
claim  was  one  which  must  await  the  payment  in  full  of  partnership 
debts  before  it  was  entitled  to  payment  out  of  the  assets.  Besides 
this,  it  was  the  very  thing  submitted  to  the  referee  by  both  parties, 
by  consent  to  adjudicate  upon  her  claims  against  the  estate,  and 
the  adjudication  in  a  court  having  jurisdiction  of  the  subject-matter 
and  the  parties  was  binding,  and  could  only  be  reviewed  by  appeal, 
(Fisher  v.  Hepburn,  48  N.  T.,  41.)  It  was  as  valid  as  if  com- 
menced by  ordinary  process.     (2  R.  S.,  89,  §  37.) 

As  to  the  $2,000  note,  the  appellant  was  a  surety.  It  was  a  joint 
and  several  note,  and  when  the  surety  paid  it  she  took  the  place  of 
the  debt,  as  one  against  the  individuals  who  made  the  note  and  each 
of  them. 

The  decree  should  be  reversed  and  the  proceedings  remitted  to 
the  Surrogate's  Court,  with  directions  to  allow  the  appellant's  claim 
as  an  individual  debt  against  the  estate,  with  costs  to  appellant  out 
of  the  estate. . 

Dtkman,  J.,  concurred. 

Pratt,  J.  (dissenting) : 

On  the  reference  nnder  the  statute  the  order  of  distribution  of 
the  assets  of  the  estate  was  not  in  question.  That  was  not  a 
question  which  the  administrator  could  legally  submit  in  that  pro- 
ceeding, and  what  was  done  in  that  respect  was  not  binding  on  the 
other  creditors.  They  now  have,  for  the  first  time,  the  opportunity 
to  be  heard.  The  jurisdiction  of  a  court  to  render  a  judgment  can 
always  be  inquired  into. 

The  decree  of  the  surrogate  should  be  affirmed. 
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Decree  of  surrogate  reversed  and  proceedings  remitted,  to  the 
end  that  this  appellant's  claim  be  allowed  as  an  individual  debt. 
Costs  of  the  appellant  out  of  the  estate  allowed  on  appeal. 


«HARLES  RAHT,  as  Executor,  etc.,  of  JULIUS  E.  RAHT, 
Deceased,  Plaintiff,  v.  HENRY  Y.  ATTRILL  and  Others, 

Defendants. 

(Proceedings  as  to  Surplus  Moneys.) 

Receiver  of  a  corporation — power  of  ike  court  to  direct  him  to  issue  certificates  to 
pay  wages  due  to  employee* — when  they  cannot  be  made  to  a  feet  a  prior  lien  by 
mortgage. 

Upon  an  application  for  the  distribution  of  the  surplus  moneys  arising  upon  the 
foreclosure  of  a  mortgage,  subject  to  which  the  Rockaway  Beach  Improvement 
Company  had  purchased  the  mortgaged  premises,  it  appeared  that  after  the  pur- 
chase, and.in  April,  1880,  the  company  executed  a  mortgage  on  the  same  property 
to  one  Soutter,  trustee,  to  secure  the  payment  of  700  bonds  of  $1,000  each;  that 
in  August,  1880,  the  company  having  become  embarrassed,  one  Attrill*  a  large 
stockholder,  brought  an  action  against  it,  to  which  neither  the  trustee  of  the 
said  mortgage,  nor  the  holders  of  bonds  thereunder,  were  made  parties,  praying 
for  the  appointment  of  a  receiver  and  the  dissolution  of  the  company.  In  this 
action  an  order  was  made  appointing  a  receiver,  and  thereafter  ex  parte  orders 
were  made  authorizing  the  receiver  to  borrow  $100,000  to  pay  wages  due  the 
workmen  and  to  issue  certificates  therefor,  which  certificates  were  to  be  a  first 
lien  upon  all  the  property  of  the  company,  and  have  priority  over  the  mort- 
gage to  Soutter,  as  trustee. 

Held,  that  there  was  no  principal  upon  which  the  claims  of  employees  for  labor 
performed,  before  the  receiver  was  appointed,  could  be  so  extended  as  to 
impair  or  postpone  the  lien  of  the  mortgage. 

Metropolitan  Trust  Company  v.  Tonawanda  Railroad  Company  (108  N.  Y.,  245) 
followed. 

That  affidavits  showing  that  the  property  was  in  danger  of  being  destroyed  from 
the  passion  of  unpaid  workmen  unless  such  certificates  were  issued,  did  not 
authorize  the  court  to  make  the  order. 

That  the  fact  that  Soutter  was  a  stockholder  and  director  of  the  company,  as  well 
as  the  trustee  of  the  bondholders,  and  that  as  one  of  the  directors  he  approved 
of  the  orders  authorizing  the  certificates  to  be  issued,  did  not  prove  that  he, 
as  trustee,  consented  to  violate  his  duty  to  the  bondholders,  even  if  he  could 
represent  them  for  such  a  purpose. 
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Appeal  from  an  order  made  at  the  Kings  county  Special  Term, 
confirming  the  report  of  a  referee  as  to  the  distribution  of  certain 
surplus  moneys  arising  upon  a  sale  under  a  decree  of  foreclosure. 

In  February,  1880,  the  Rockaway  Beach  Improvement  Company 
(Limited)  was  organized  under  the  business  corporations'  act  (Laws 
1875,  f&ap.  611).  It  bought  over  100  acres  of  land  at  Rockaway 
Beach,  subject  to  a  purchase-money  mortgage  for  $72,000,  made  by 
Henry  Y.  Attrill  to  one  Littlejohn.  Littlejohn  assigned  to  Raht, 
whose  executor  brought  this  action  of  foreclosure.  On  April  1, 
1880,  the  Rockaway  Beach  Improvement  Company  (Limited)  exe- 
cuted a  mortgage  on  the  same  property  to  "William  K.  Soutter, 
trustee,  to  secure  the  payment  of  700  bonds  of  $1,000  each. 
Twenty-six  of  these  bonds  were  disposed  of  for  value,  the  balance 
were  pledged  as  collateral  for  loans  to  the  company.  The  company 
became  embarrassed,  and  on-  August  2,  1880,  Henry  Y.  Attrill,  a 
large  stockholder,  began  an  action  against  the  company  on  behalf 
of  himself  and  all  other  stockholders  who  should  unite  with  him, 
praying  for  the  appointment  of  a  receiver  and  the  dissolution  of 
the  company. 

The  complaint  alleged  the  organization  of  the  company,  February 
16,  1880,  capital  stock,  $700,000;  the  pledging  of  $700,000,  first 
mortgage  bonds,  at  fifty  cents  on  the  dollar,  to  secure  loans  to  the 
company ;  that  there  was  due  for  materials,  $100,000 ;  on  contracts 
for  furniture,  $130,000;  for  wages,  $60,000;  that  the  men  had 
refused  to  work ;  that  one-half  had  left,  the  others  were  working  on 
promise  of  payment ;  that  large  sums  will  be  necessary  to  complete 
the  work ;  that  no  provision  has  been  made  therefor,  nor  to  meet 
maturing  loans  on  bonds,  which  will  be  sacrificed ;  that  delay  ensues, 
depreciating  the  value  of  the  property;  that  plaintiff  has  been 
unable  to  get  a  statement  of  the  affairs  of  the  company,  though 
willing  to  assist  it  by  large  advances ;  and  feared  that  a  continuance  of 
the  then  improvident  management  will  result  in  serious  loss  to 
plaintiff  and  the  company ;  that  the  hotel  and  laud  are  the  only 
resource  for  the  payment  of  the  company's  debts ;  that,  in  its  pres- 
ent condition,  it  is  wholly  unproductive;  that  the  company  is 
insolvent,  or  nearly  so ;  that  this  can  only  be  prevented  by  inter- 
vention of  the  court  and  appointment  of  a  receiver,  and  prays  for 
dissolution  of  the  company  and  appointment  of  a  receiver.    Upon 
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this  complaint  alone  Mr.  Justice  Donohub  made  an  order,  August  2, 
1880,  appointing  John  A.  Rice  receiver  of  all  the  property  and 
effects  of  the  Rockaway  Beach  Improvement  Company  (Limited) 
to  take  possession  of  and  administer  the  same  for  the  benefit  of  all 
concerned.  On  the  3d  of  August,  1880,  the  same  judge  made  an 
ex  parte  order  on  the  affidavit  of  Benjamin  £.  Smith,  the  general 
manager  of  the  company,  authorizing  the  receiver  to  borrow 
$100,000  to  pay  wages  duo  the  workmen  and  issue  certificates 
therefor,  and,  also,  to  borrow  $10,000  to  purchase  materials  neces- 
sary to  complete  the  hotel. 

The  affidavit  of  Mr.  Smith  is  dated  August  3,  1880,  and  is,  in 
substance,  as  follows :  The  company  is  in  process  of  building  a 
hotel,  having  nearly  2,000  men  employed.  Owing  to  delay  in 
paying,  they  all,  a  short  time  ago,  refused  to  work ;  one-half  left 
About  800  were  then  working  under  promise  of  payment ;  that  no 
provision  has  been,  or  can  be,  made  for  payment  by  the  company ; 
that  if  not  paid  the  men  will  stop  work,  and  this  deponent  fears  a 
serious  disturbance ;  that  it  is  imperative  that  the  receiver  in  this 
cause  be  authorized  to  borrow  $100,000  to  pay  the  workmen,  which 
can  be  raised  on  receiver's  certificates.  On  the  11th  of  August, 
1880,  an  ex  parte  order  was  made  by  the  same  judge  authorizing 
the  issue  of  receiver's  certificates  to  the  amount  of  $110,000  to  be 
paid  to  the  employees  of  the  company,  said  certificates  to  be  a  first 
lien  upon  all  the  property  of  the  company,  and  prior  to  the  mort- 
gage to  William  K.  Soutter,  trustee.  A  similar  order  was  made, 
August  17,  1880,  limiting  the  amount  of  certificates  at  $130,000. 
Under  this  order  Drexel,  Morgan  <fc  Co.,  Morton,  Bliss  &  Co.,  and 
Hatch  &  Peters,  took  $110,000  of  receiver's  certificates  at  par  for 
cash,  and  they  have  been  awarded  the  surplus  moneys  arising  out 
of  the  sale  of  the  mortgaged  premises  in  preference  to  the  holders 
of  bonds  secured  by  the  prior  mortgage  to  W.  K.  Soutter,  trustee. 
The  legality  of  this  decision  is  the  question  brought  up  for  review. 
In  addition  to  the  papers  before  the  court,  and  on  which  alone  it 
acted,  the  holders  of  the  receiver's  certificates  sought  to  sustain  their 
claim  by  introducing  extraneous  evidence  to  the  effect  that  after 
the  appointment  of  the  receiver  and  the  making  of  the  affidavit  of 
August  third  by  Mr.  Smith,  the  workmen  were  in  a  state  of  riot, 
threatening  to  fire  and  destroy  the  hotel.     They  refused  to  take  the 
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receiver's  certificates,  and  mobbed  three  or  four  men  who  had  done 
80 ;  that  from  this  cause  the  property  was  in  great  peril  At  a  mass 
meeting  of  the  workmen  thej  consented  that  a  Mr.  McDonald  should 
negotiate  $110,000  of  receiver's  certificates,  which  he  subsequently 
did,  to  Drexel,  Morgan  &  Co.  and  the  others,  as  above  stated.  This 
evidence  was  admitted  over  appellant's  objection  and  forms  the 
basis  of  a  finding  in  favor  of  the  receiver's  certificates  as  an  equit- 
able lien. 

Lewis  Sanders  and  Thomas  M.  Wheeler,  for  the  bondholders, 
appellants. 

John  L.  Cadwalader  and  James  B.  Ludlow,  for  claimants 
Morton,  Bliss  <fc  Co.,  Drexel,  Morgan  &  Co.,  and  W.  B.  Hatch. 

James  McNamee,  for  George  H.  Daley,  claimant. 

Clarence  D.  Ashley,  for  Attrill  &  Marache,  holders  of  receiver's 
certificates,  appellants. 

Edward  S.  Clinch,  for  Robinson  &  Wallace,  mechanics'  lienors, 
and  Aaron  A.  De  Grauw,  receiver,  etc.,  appellants. 

JR.  W.  Keene,  for  defendaut,  Barbara  Edward. 

Baknakd,  P.  J. : 

One  of  the  principal  points  involved  in  this  appeal  has,  since  the 
argument,  been  decided  by  the  Court  of  Appeals  in  the  case  of 
Metropolitan  Trust  Company  v.  Tonawanda  Valley,  etc.,  Railroad 
Company  (103  N.  T.,  245).  In  that  case,  as  in  this,  the  Special  Term 
made  an  order  that  certain  receiver's  certificates  given  for  labor  per- 
formed before  the  appointment  of  the  receiver,  should  be  preferred  to 
a  mortgage  lien  which  existed  upon  the  property.  The  Court  of 
Appeals  held  that  there  was  no  principle  upon  which  the  claim  of 
employees  for  labor  performed  before  the  receiver  was  appointed, 
could  be  so  extended  as  to  impair  or  postpone  the  lien  of  the  mortgage. 
The  Court  of  Appeals,  in  its  opinion,  calls  this  class  of  creditors  "  ipere 
general  creditors,  with  no  special  equities,"  as  against  prior  liens. 

The  present  case  differs  only  in  this,  that  instead  of  an  appeal 
being  taken  from  the  order  authorizing  the  certificates,  the  question 
is  first  raised  upon  the  reference  as  to  the  distribution  of  the  sur- 
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plus  moneys  under  the  purchase-money  mortgage.  The  appellant 
claims  that  the  certificates  awarded  preference  on  claims  "with 
special  equities."  The  property  was  in  danger  from  the  passion* 
of  unpaid  workmen,  and  these  certificates  were  used  to  prevent  its 
destruction.  The  Court  of  Appeals  decision  seems  to  have  been 
made  upon  a  different  theory.  In  that  case  the  claim  was  made 
that  the  property  had  been  enhanced  by  the  labor  of  the  workmen 
which  was  included  in  the  mortgage.  The  court  says  in  reply  to 
this,  "  it  is  easy  to  see  that  under  such  a  plea  the  lienor  might  be 
entirely  defeated,  and  the  foreclosure  of  his  mortgage  rendered 
inoperative  and  useless.  Such  a  result,  except  upon  his  consent,  the 
court  have  no  power  to  sanction. 

The  next  question  is  whether  the.order  was  consented  to  in  such 
a  way  as  to  be  a  formal  estoppel  against  the  mortgage  lien.  The 
difficulty  here  principally  arises  from  the  fact  that  Sontter  is  at  once 
stockholder  and  director  in  the  company,  and  trustee  for  the  bond- 
holders. As  one  of  the  directors,  he  consented  to  the  action  to  dis- 
solve the  corporation,  to  the  appointment  of  a  receiver,  and  he 
approved  of  the  orders  authorizing  the  certificates  in  question. 
This  is  fairly  inferable,  although  he  denies  in  his  testimony  that  he 
knew  of  the  proceedings,  except  from  the  publication  of  the  pro- 
ceedings from  time  to  time  in  the  newspapers.  No  decree  was 
entered,  and  as  he  was  trustee  there  is  no  consent.  When  the  cer- 
tificates were  authorized  the  trustee  was  not  a  party  to  the  action. 
To  hold,  under  this  inconclusive  proof,  that  the  trustee,  as  trustee, 
consented  to  violate  his  duty  to  the  bondholders  under  the  mort- 
gage, would  not  be  warranted  even  if  the  trustees  could  represent 
the  bondholders  for  such  a  purpose.  After  a  careful  examination 
of  the  case,  we  think  that  the  weight  of  authority  is  not  of  an  order 
which  sets  aside  liens  to  the  advantage  of  a  general  creditor.  That 
it  is  only  the  income  of  the  property  which  courts  apply  to  the 
payment  of  current  expenses  before  the  mortgage  debt  is  paid. 
That  it  is  not  right  to  entirely  displace  the  lien.  (Burnham  v.  Bowen, 
111  U.S.,  782.) 

There  were  no  earnings,  and  there  are  no  receivers'  certificates 
which  have  a  right  of  payment  before  the  Soutter  mortgage,  includ- 
ing the  Daily  certificates. 

The  order  confirming  report  should  be  reversed,  and  the  report 
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set  aside,  and  order  of  reference  vacated,  costs  to  the  trustee  appel- 
lant ont  of  the  fund,  and  to  the  respondent  on  his  appeal  as  to  the 
Daily  claim,  out  of  the  fund. 

Dtxman,  J.,  concurred. 

Order  confirming  report  reversed,  and  report  set  aside,  and  order 
of  reference  vacated ;  costs  to  the  trustee  appellant  out  of  the  fund, 
and  to  the  respondent  on  his  appeal  as  to  the  Daily  claim,  out  of 
the  fund. 


ELLEN  PHELAN,  as  Administratrix,  etc.,  of  GEORGE 
F.  PHELAN,  Deceased,  Appellant,  v.  THE  NORTH- 
WESTERN MUTUAL  LIFE  INSURANCE  COMPANY, 
Respondent. 

Forfeiture  of  a  policy  of  insurance  by  the  non-payment  of  the  premium  —  what  notice 
must  be  given  to  the  policyholder  —  chap.  821  of  1877. 

Chapter  321  of  1877,  after  declaring  that  no  life  insurance  company  doing  busi- 
ness in  this  State  shall  have  power  to  declare  forfeited  or  lapsed  any  policy 
thereafter  issued  or  renewed  by  reason  of  non-payment  of  any  annual  pre- 
mium or  interest,  or  any  portion  thereof,  except  as  thereinafter  provided, 
directs  that  whenever  any  premium  or  interest  due  upon  a  policy  shall  remain 
unpaid  when  due,  a  written  or  printed  notice  shall  be  addressed  and  mailed  to 
the  person  whose  life  is  assured,  stating  that  unless  the  said  premium  or 
interest  then  due  shall  be  paid  within  thirty  days  after  the  mailing  of  such 
notice,  the  said  policy  and  all  payments  thereon  will  become  forfeited  and  void, 
"provided,  however,  that  a  notice  stating  when  the  premium  will  fall  due,  and 
that  if  not  paid,  the  policy  and  all  payments  thereon  will  become  forfeited 
and  void,  served  in  the  manner  hereinbefore  provided,  at  least  thirty,  and  not 
more  than  sixty,  days  prior  to  the  day  when  the  premium  is  payable,  shall  have 
the  same  effect  as  the  service  of  the  notice  hereinbefore  provided  for." 

Held,  that  when  a  notice  was  given  in  advance  of  the  time  when  the  premium 
would  become  due.  the  company  might,  in  case  the  premium  were  not  paid  on 
the  day  it  became  due,  declare  the  policy  forfeited  at  once. 

The  notice  served  in  this  case  by  the  defendant  company  stated  the  place  and 
time  at  which  the  premium  was  payable,  and  the  amount  thereof,  and  added: 
"The  conditions  of  your  policy  are  that  payment  must  be  made  on  or  before 
the  day  the  premium  is  due,  and  members  neglecting  to  pay  are  carrying  their 
own  risk.  Agents  have  no  right  to  waive  forfeitures.'1  Under  the  signature 
and  address  were  printed  the  words,  "  prompt  payment  is  necessary  to  keep 
your  policy  in  force." 
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Held,  that  the  notice  was  sufficient. 

That,  although  it  did  not  state  in  the  words  of  the  act  that,  unless  the  premium 
were  paid,  "  the  said  policy  and  all  payments  thereon  will  become  forfeited 
and  void,"  it  fairly  notified  the  insured  that,  unless  payment  were  made  on  the 
day,  the  policy  would  be  forfeited. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  an  order  dismissing  the  complaint  made  by  the  court  npon  the 
trial  of  the  action  at  the  Kings  County  Circuit. 

Raphael  J,  Moses,  Jr.,  for  the  appellant. 

William,  Peet  and  David  Wilcox,  for  the  respondent. 

Barnard,  P.  J. : 

The  proof  shows  that  in  March,  1880,  the  plaintiffs  intestate, 
George  F.  Phelan,  took  out  a  policy  of  insurance  upon  his  life  in 
the  defendant's  company.  The  amount  was  $3,000.  The  premiums 
were  payable  quarterly.  The  payments  of  the  premiums  had  not 
always  been  made  regularly,  but  it  is  a  condition  of  the  policy  that 
a  waiver  of  a  forfeiture  shall  not  be  deemed  an  acquiescence  as  to 
the  future  by  the  company.  There  was  a  payment  due  31st  Decem- 
ber, 1882,  which  was  not  paid.  By  the  condition  of  the  policy, 
this  non-payment  gave  the  right  to  the  defendant  to  treat  the  policy 
as  null.  By  chap.  321,  Laws  of  1877,  forfeitures  for  non-payment 
are  prevented,  unless  a  company  gave  a  notice  according  to  the 
direction  of  the  act.  The  case  turns  upon  the  section,  and  it  is  as 
follows : 

"  No  life  insurance  company,  doing  business  in  the  State  of  New 
York  shall  have  power  to  declare  forfeited  or  lapsed,  any  policy  here- 
after issued  or  renewed,  by  reason  of  non-payment  of  any  annual 
premium  or  interest,  or  any  portion  thereof,  except  as  hereinafter 
provided.  Whenever  any  premium  or  interest  due  upon  any  such 
policy  shall  remain  unpaid  when  due,  a  written  or  printed  notice, 
stating  the  amount  of  such  premium  or  interest  due  on  such  policy, 
the  place  where  said  premium  or  interest  should  be  paid,  and  the 
person  to  whom  the  same  is  payable,  shall  be  duly  addressed  and 
mailed  to  the  person  whose  life  is  assured,  or  the  assignee  of  the 
policy,  if  notice  of  the  assignment  has  been  given  to  the  company, 
at  his  or  her  last  known  post-office  address,  postage  paid  by  the 
company,  or  by  an  agent  of  such  company  or  persons  appointed  by 
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it  to  collect  such  premium.  Such  notice  shall  farther  state  that, 
unless  the  said  premium  or  interest  then  due  shall  be  paid  to  the 
company,  or  to  a  duly  appointed  agent  or  other  person  authorized 
to  collect  such  premium  within  thirty  days  after  the  mailing  of  such 
notice,  the  said  policy  and  all  payments  thereon  will  become  for- 
feited and  void.  In  case  the  payment  demanded  by  such  notice 
shall  be  made  withiu  the  thirty  days  limited  therefor,  the  same 
shall  be  taken  to  be  in  full  compliance  with  the  requirements  of  the 
policy,  in  respect  to  the  payment  of  said  premium  or  interest,  any* 
thing  therein  contained  to  the  contrary  notwithstanding;  but  no 
such  policy  shall  in  any  case  be  forfeited,  or  declared  forfeited  or 
lapsed  until  the  expiration  of  thirty  days  after  the  mailing  of  such 
notice.  Provided,  however,  that  a  notice  stating  when  the  pre- 
mium will  fall  due,  and  that  if  not  paid  the  policy  and  all  pay- 
ments thereon  will  become  forfeited  and  void,  served  in  the  manner 
hereinbefore  provided,  at  least  thirty  and  not  more  than  sixty  days 
prior  to  the  day  when  the  premium  is  payable,  shall  have  the  same 
effect  as  the  service  of  the  notice  hereinbefore  provided  for." 

There  was  served  upon  the  insured  by  mail,  directed  to  37  Bar- 
clay street,  N.  Y.,  a  notice,  which  is  as  follows : 

44  Office  of  thb  North-westkbn  Mutual  Life  Insurance  Co.,  ) 
Milwaukee,  Wisconsin,  November  1,  1882.      ) 
"Geobge  P.  Phblan,  37  Barclay  Street. 

"The  4  qr.  premium  of  $17.40  on  your  policy  No.  102,320,  falls 
due  at  the  office  of  the  agent  of  this  company  in  New  York  City, 
N.  Y.,  before  noon  on  the  31st  day  of  December,  1882.  The  con- 
ditions of  your  policy  are  that  payment  must  be  made  on  or  before 
the  day  the  premium  is  due,  and  members  neglecting  so  to  pay  are 
carrying  their  own  risk.     Agents  have  no  right  to  waive  forfeitures. 

41  Please  present  this  notice  at  the  time  of  payment. 
44  Yours  respectfully, 

J.  W.  SKINNER 

Secretary. 
44  H.  M.  Munsell, 

Qentl  Agent  Northwestern  Mutual  Life  Co. 

160  Fulton  St.    Office  Cor.  Broadway,  N.  Y.  City. 

"Prompt  payment  is  necessary  to  keep  your  policy  in  force." 
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We  think  the  intent  of  the  statute  was  to  prevent  forfeiture  on 
the  part  of  an  insurance  company,  unless  a  notice  of  non-payment 
of  a  premium  be  given  at  least  thirty  days  before  such  forfeiture; 
but  that  a  notice  in  advance  of  the  time  when  the  premium  would 
become  due  made  it  possible  for  the  company  to  declare  the  policy 
forfeited  by  reason  of  non-payment  at  the  day  it  became  due.  In 
other  words,  that  the  prevision,  at  the  end  of  the  section,  that  the 
notice  in  advance  of  the  payment  becoming  due  "  shall  have  the  same 
effect "  as  the  notice  given  subsequent  to  the  default,  did  not  mean 
to  give  thirty  days  additional  time  after  the  payment  was  due.  The 
object  of  the  statute  was  to  give  careless  persons  a  notice  of  the  time 
of  payment  either  in  advance,  for  at  least  thirty  days,  or  that  thirty 
days  should  be  given  them  after  notice  of  default. 

The  notice  itself  was  sufficient.  It  states  the  amount  of  the  pay- 
ment, the  number  of  the  policy,  when  it  is  due  and  where  it  is 
payable.  It  did  not  state,  in  the  words  of  the  act,  that  upon  default 
of  payment "  all  payments  thereon  will  become  forfeited  and  void.7' 
It  did  state  that  the  conditions  required  a  payment  at  the  day,  and 
that  upon  default  members  insured  "  are  carrying  their  own  risks ;" 
that  "  agents  have  no  right  to  waive  forfeitures,"  and  that  "  prompt 
payment  is  necessary  to  keep  your  policy  in  force."  The  notice 
fairly  notified  the  insured  that  nnless  payment  was  properly  made 
at  the  day,  the  policy  would  be  forfeited. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Dyxman,  J.,  concurred ;  Pratt,  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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42h       428! 
WILLIAM    JAGGER,    Individually   and  as  Executor,  etc.,  e  «B  Mis«28i 

of  DAVID  JAGGER,  Deceased,  Appellant,  v.  JOHN  H. 

BIRD,  as  Executor,  etc.,  of  MARY  E.  GREEN,  Deceased, 

and  Others,  Respondknts. 

Deposit  in  a  bank  by  a  life  tenant,  of  moneys  received  under  an  insurance  policy  on  a 
m& — when  it  will  be  considered,  as  between  two  remaindermen  in  whose  names  the 
deposit  was  made,  as  personal  property. 

The  plaintiff  and  his  sister,  the  defendant's  testatrix,  owned  an  undivided  one* 
half  of  a  certain  mill  property,  subject  to  the  life  estate  in  such  undivided  half 
of  their  father,  who  was,  in  1879,  the  time  when  the  mill  was  destroyed  by  fire, 
over  eighty  years  of  age.  One-half  of  the  amount  received  under  the  policy  of 
insurance,  which  had  been  issued  to  the  father  and  one  Luce  the  owners  of  the 
mill  property,  was,  with  the  consent  of  the  father,  deposited  in  a  savings  bank 
to  the  credit  of  the  plaintiff  and  his  sister,  subject  to  draft  by  both.  The  mill 
was  not  rebuilt. 

In  March,  1883,  the  sister  died,  having  made  a  will  in  1870  by  which  she  left  her 
interest  in  the  mill  property  to  the  plaintiff,  her  brother,  and  in  May,  1884,  the 
father  died,  making  the  plaintiff  nis  executor,  and  leaving  to  him  all  the  residue 
of  his  estate.  Thereafter  the  plaintiff  brought  this  action,  claiming  to  be 
entitled  to  the  whole  amount  of  the  deposit  in  the  savings  bank,  as  the  devisee 
of  his  sister,  if  the  fund  was  to  be  treated  as  realty,  and  as  the  executor  of,  and 
a  legatee  under,  the  will  of  his  father,  if  it  were  to  be  treated  as  personalty. 

Held,  that  the  claim  was  untenable. 

That  the  fund  was  to  be  regarded  as  personal  property  which  was  owned  by 
the  brother  and  sister  jointly. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  John  H.  Bird, 
executor,  entered  upon  the  decision  of  the  court  at  Special  Term. 

In  this  action  the  plaintiff  sought  to  recover  the  sum  of  $1,125 
on  deposit  in  the  Riverhead  Savings  Bank,  and  the  accumu- 
lated interest  thereon,  and  to  have  it  adjudged  that,  as  a  matter  of 
equity,  he  was  entitled  to  the  whole  of  the  said  deposit  and  interest, 
as  against  both  the  Riverhead  Savings  Bank  and  John  H.  Bird, 
the  executor  of  the  will  of  Mary  E.  Green.     The  facts,  which  are  ' 

undisputed,  are  as  follows :  The  plaintiff  and  Mary  E.  Green  were 
the  children  of  one  David  Jagger,  and  from  the  year  1870  down  to  the 
time  of  her  decease,  the  plaintiff  and  his  sister,  the  said  Mary  E. 
Green,  were  the  owners  in  fee  as  tenants  in  common  of  an  undi- 
vided half  of  a  certain  mill  property,  subject  to  a  life  interest  pos- 
sessed by  their  father,  David  Jagger.     The  owner  in  fee  of  the 
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other  undivided  half  was  one  A.  B.  Luce.     In  the  year  1870  Mary 
E.  Green  made  her  will,  by  which  she  devised  her  interest  in  the 
mill  property  to  her  brother,  and  appointed  the  defendant,  John  H. 
Bird,  her  executor.    In  July,  1878,  the  mill  was  insured,  and  from 
that  time  until  December,  1879,  was  kept  insured  to  the  amount  of 
$2,500  (that  being  the  full  value  of   the  property),  in  the  joint 
names  of  the  said  David  Jagger  and  A.  B.  Luce,  who  were  engaged 
in  carrying  on  business  at  the  mill  under  the  name  of  Jagger  & 
Luce.     In  December,  1879,  the  mill  was  burned  down,  and  David 
Jagger,   who    was  at  that    time  eighty-one   years  old,  received 
from  the  insurance  company  a  check  for  $1,125   (A.  B.  Luce 
receiving  the  other  half  of  the  insurance  money),   and  imme- 
diately indorsed  the  said  check  to  his  son,  William  Jagger,  who 
with  the  assent  of  his  father,  deposited  the  check  in  the  Biverhead 
Savings  Bank,  to  the  credit  of  himself  and  his  sister,  and  had  the 
account  opened  in  their  joint  names  and  "  subject  to  draft  signed 
by  both."     His  sister,  Mary  E.  Green,  was  informed  of  this,  bnt 
neither  she  nor  her  brother  ever  made  any  draft  on  the  deposit, 
and  from  that  day  to  this  it,  and  the  accumulating  interest,  has 
remained  there  undisturbed.    It  did  not  appear  who  received  the 
deposit-book,  or  whether  any  was  issued.     In  March,  1883,  Mary 
E.  Green  died,  leaving  her  will  above  referred  to,  and  the  defend- 
ant, John  H.  Bird,  duly  qualified   as  executor.     In  May,  1884, 
David   Jagger,  the  life-tenant,  died,  and  the  plaintiff,  William 
Jagger,  duly  qualified  as  his  executor,  and  now  claims  the  whole  of 
the  deposit,  including  Mary  E.  Green's  half,  on  the  ground  that  if 
it  is  deemed  personalty,  he  is  entitled  to  it  as  executor  under  the 
will  of  David  Jagger,  and  as  entitled  tp  all  the  rest,  residue  and 
remainder  of  his  estate  as  his  residuary  legatee  and  devisee ;  and  if 
it  is  deemed  realty,  he  is  entitled  to  it  under  the  devise  of  the  mill  • 
property  in  the  will  of  Mary  E.  Green.     The  defendant,  John  H. 
Bird,  claims  that  the  money  is  personalty,  and  that  as  such  he  is 
entitled  to  one-half  of  it,  namely,  $685.64,  as  the  executor  and 
residuary  legatee  (in  trust)  of  all  the  personal  property  of  Mary  E. 
Green. 

£.  K.  Payne,  for  the  appellant. 

George  F.  Canfield,  for  the  respondent  John  H.  Bird. 
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Baknard,  P.  J. : 

At  the  time  of  the  death  of  Mary  Green  there  6tood  on  deposit 
in  the  Riverhead  Savings  Bank,  to  the  credit  of  her  brother  and 
hereelf,  the  money  in  question  "subject  to  draft  by  both."  This 
deposit  was  the  amount  of  a  fire  loss  upon  a  policy  of  insurance 
upon  an  old  mill,  which  was  owned  by  the  parties  in  common  with 
one  Luce,  who  owned  an  undivided  one-half. 

The  half  of  Mary  Green  and  her  brother  was  subject  to  the  life 
estate  of  their  father  therein,  who  was,  at  the  time  of  the  fire,  over 
eighty  years  of  age.  The  parties  did  not  rebuild  or  replace  the 
mill,  but  deposited  the  money  in  the  savings  bank  in  the  manner 
stated.  The  deposit  was  made  with  the  assent  of  the  father.  The 
father  died,  and  the  brother  of  Mary  Green,  William,  is  his 
executor.  After  the  deposit  had  remained  in  the  bank  some 
four  years,  Mary  Green  died,  and  she  is  represented  by  the 
defendant  Bird.  By  her  will  she  gave  her  interest  in  the  old 
mill  to  her  brother.  It  was  within  the  power  of  the  owners 
to  convert  the  insurance  money  into  personal  property,  even 
if  it  was  real  property,  after  it  was  received  of  the  insur- 
ance company.  Presumptively  they  did  this,  from  the  manner 
of  deposit  and  from  the  length  of  time  the  deposit  remained 
untouched. 

This  accords  with  the  surrounding  circumstances.  The  mill  was 
old  and  the  life-tenant  was  very  old,  and  it  appears  that  he  con- 
sented to  look  to  his  children  rather  than  to  conduct  the  mill.  The 
other  owner  had  taken  his  share  of  the  insurance,  and  he  appears 
to  have  not  intended  to  rebuild.  The  finding  of  the  trial  judge, 
that  the  deposit  was  personal  property,  is  fully  sustained  by  the 
evidence. 

The  father,  after  he  gave  up  the  insurance  money  to  his  children, 
had  nothing  more  than  an  equitable  right  against  his  children  for 
the  interest  on  the  money  received.  He  had  no  interest  in  the 
deposit  in  the  absence  of  fraud.  As  between  the  children  the  deposit 
was  one  of  joint  ownership.  (Martin  v.  Funk,  75  N.  Y.,  142; 
Willis  v.  Smithy  91  id.,  298.)  It  was  a  joint  ownership  of  the 
deposit  as  personal  property.  (Hatting*  v.  West.  Fire  Ins.  Co.,  73 
N.  Y.,  141.) 

The  judgment  should  be  affirmed,  with  costs. 
Hun— Vol.  XLH        54 
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Pbatt,  J. : 

The  deposit  of  the  fund  in  the  savings  bank,  in  the  joint  names 
of  the  plaintiff  and  Mrs.  Green,  raises  the  presumption  that  it 
belongs  to  them  in  equal  shares.  We  find  no  evidence  to  repel 
this  presumption,  and  believe,  with  the  judge  at  Special  Term, 
that  the  owner  of  the  life  estate  waived  his  claim  in  favor  of  the 
heirs.  Nor  do  we  find  any  evidence  that  the  heirs  regarded  the 
fund  in  bank  as  in  any  way  different  from  other  personal  property 
owned  by  them.  No  decision  quoted  goes  so  far  as  to  hold  that  a 
policy  of  insurance  will  continue  in  favor  of  the  heir,  unless 
expressly  made  for  his  benefit.  And  if  he  could  not  claim  under  a 
policy  issued  to  his  ancestor,  still  less  can  he,  as  heir,  claim  the  fund 
where  the  ancestor  collected  the  indemnity. 

The  cause  was  correctly  decided,  and  judgment  must  be  affirmed, 
with  costs. 

■Judgment  affirmed,  with  costs. 


HAKRIET    GIGNOUX   and  ELIZABETH  A.    GIGNOUX, 
Plaintiffs,  v.  MARY  E.  STAFFORD,  Defendant. 

Sale  by  assignee*  in  bankruptcy  under  the  United  States  statute  chapter  9  of  1841  — 
power  of  the  court  to  order  a  private  sale  icit/ioui  specifying  the  time  thereof. 

Section  9  of  the  bankrupt  act  of  1841,  providing  that  all  sales  by  assignees 
"  shall  be  made  at  such  times  and  in  such  manner  as  shall  be  ordered  and 
appointed  by  the  court/'  was  intended  to  apply  to  public  sales  only,  and  not 
to  a  private  sale  ordered  by  the  court. 

Smith  v.  Long  (12  Abb.  N.  0.,  118)  distinguished. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts. 

The  plaintiffs  entered  into  a  written  agreement  with  defendant, 
April  21,  1886,  to  sell  to  defendant  certain  real  estate  on  the 
southerly  side  of  St.  Mark's  avenne,  in  Brooklyn.  The  defendant 
paid  the  usual  ten  per  cent,  amounting  to  $180,  and  sixty  dollars  | 
auctioneer's  fees,  and  agreed  to  pay  balance  of  the  purchase-money 
June  1,  1886,  when  it  was  agreed  that  the  plaintiffs  should  deliver  to 
defendant  a  deed  with  the  usual  full  covenants,  and  free  and  clear  of  all 
incumbrances.    June  1, 1886,  the  deed  was  duly  tendered  and  the 
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balance  of  the  purchase-money  demanded,  but  defendant  refused  to 
accept  the  deed  and  pay  the  balance,  upon  the  ground  that  plaintiffs 
could  not  convey  a  good  title  to  said  premises  as  agreed  between 
them,  and  demanded  repayment  of  the  ten  per  cent  and  auctioneer's 
fees  aforesaid,  and  her  expenses  in  examination  of  title.  The  facts 
upon  which  defendant  bases  her  objections  to  the  title  were  as 
follows :  In  1841,  James  E.  Underhill,  now  deceased,  was  seized  of 
the  premises  about  which  this  controversy  arises.  October  27, 1841, 
a  creditor's  bill  was  filed  against  Underhill  in  chancery,  a  receiver  was 
appointed  in  the  action,  and  an  order  was  made  that  Underhill  assign 
all  his  property  to  said  receiver,  and  on  June  18, 1842,  Underhill  made 
and  delivered  an  assignment  in  writing,  under  seal,  to  said  receiver 
of  his  property  pursuant  to  the  order  of  the  Court  of  Chancery. 
July  7,  1842,  said  Underhill  filed  a  petition,  with  schedules  as  a 
bankrupt,  in  the  District  Court  of  the  United  States,  asking  to  be 
discharged  from  his  debts  under  the  bankrupt  act  of  the  United 
States  of  1841.  In  the  schedule  annexed  to  his  petition  he  men- 
tioned the  judgment  creditors  in  the  aforesaid  chancery  suit,  and 
states  that  under  the  order  of  the  Court  of  Chancery  he  had  made 
an  assignment  of  his  property  to  the  receiver,  and  annexed  a  copy 
of  the  said  assignment.  Down  to  the  time  of  making  and  recording 
the  deed  of  the  assignee  in  bankruptcy,  hereafter  set  forth,  the 
assignment  to  the  receiver  does  not  appear  upon  record  in  Kings 
county,  nor  do  the  records  of  said  county  down  to  that  time  show 
any  conveyances  by  the  receiver  of  any  of  Underbill's  estate. 

In  the  bankruptcy  proceedings  the  bankrupt,  Underhill,  made, 
under  order  of  the  United  States  Court,  an  assignment  to  William 
Coventry  H.  Waddell,  general  assignee,  etc.,  of  all  his  property,  and 
the  general  assignee  duly  reported  such  assignment  August  5, 1842. 
In  March,  1858,  the  following  proceedings  were  had : 

"SOUTHERN  DISTRICT  OF  NEW  YORK, 
"In  Bankruptcy. 

"In   the  Matter  of  Jamks   E.    Underhill,  a  Bankrupt. 
"Decree  August  5,  1842. 

"  The  official  or  general  assignee,  to  whom  the  estate  of  the  &Jd 
bankrupt  was  confided  by  decree  aforesaid,  respectfully  reports  that 
an  application  has  been  made  to  him  to  procure  all  the  interest 
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which  the  said  bankrupt  had  of,  in  and  to  certain  streets  set  forth 
in  a  map,  entitled  'Map  of  lots  adjoining  Parmentier's  garden, 
belonging  to  James  E.  Underliill  and  others,  situate  in  the  city  of 
Brooklyn,  surveyed  and  laid  out  by  R.  Graves,  October,  1834,  and 
filed  in  the  office  of  the  register  of  Kings  county,  in  the  State  of 
New  York,  March  80,  1835,  wherever  the  same  may  not  have  been 
covered  by  the  mortgages  which  have  been  foreclosed  upon  the  lots 
set  forth  in  said  map,  or  where  the  same  may  have  been  fully  set 
forth  and  covered  thereby  for  a  nominal  consideration  and  the  costs 
arid  charges  of  the  assignee  thereon,  and  the  assignee  aforesaid 
having  carefully  examined  the  subject-matter  thereof,  now  moves 
the  court  for  ait  order  as  follows,  to  wit : 

"  Ordered^  That  the  official  or  general  assignee  be  authorized  to 
sell  and  dispose  of  the  property  herein  referred  to  in  manner 
aforesaid,  at  private  sale,  pursuant  to  the  rules  of  said  court. 

«WM.  COVENTRY  H.  WADDELL, 

"  Official  or  General  Assignee. 
"Dated  March,  1858." 

Indorsed :  "  Southern  district  of  New  York,  in  bankruptcy.  In 
the  Matter  of  James  E.  Underbill,  a  bankrupt.  Report  of  assignee 
and  order  of  sale.     Order,  S.  R.  Betts.     Filed  March  10,  1858." 

The  said  general  assignee  thereupon  conveyed  the  premises  to  one 
Leah  Van  Winkle,  under  whom  the  plaintiffs  claim.  The  defend- 
ant claimed  that  the  order  directing  the  sale  by  the  assignee  was 
void  because  it  did  not  fix  the  time  of  sale. 

William  C.  Be  Witt,  for  the  plaintiffs. 

A.  W.  Gleason,  for  the  defendant. 

Barnard,  P.  J. : 

The  case  of  Smith  v.  Long  (12  Abb.  N.  C,  113)  has  no  application 
to  the  facts  of  this  case.  By  the  bankrupt  act  of  1841,  chapter  9,  sales 
of  property  under  its  provisions  were  to  be  "  made  at  such  times  and 
in  such  manner  as  shall  be  ordered  and  appointed  by  the  court  in 
bankruptcy."  The  Court  of  Appeals  held,  in  a  case  of  public  sale, 
that  the  bankrupt  court  must  fix  the  time  of  the  sale.  The  bank- 
rupt court  could,  however,  authorize  a  private  sale,  and  in  respect 
to  the  land  in  question,  did  authorize  the  assignee  in  bankruptcy  to 
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Bell  it  at  private  sale,  which  was  done.  The  court,  in  such  a  case, 
was  not  bonnd  to  name  a  time  when  the  sale  should  be  consum- 
mated. The  object  of  the  law  was  to  prevent  sales  without  due 
proof  of  publicity.  This  provision  would  not  apply  to  a  private 
sale  when  a  court,  in  the  exercise  of  an  undoubted  power,  author- 
izes a  private  sale,  and  fixes  the  consideration  in  the  order.  It 
would  be  an  entirely  useless  requirement  to  fix  a  day  for  this 
private  sale  so  authorized. 

.  The  assignment  to  the  receiver  in  chancery  in  some  way  became 
inoperative.  The  creditors  who  instituted  the  proceedings  were 
made  parties  to  the  proceedings  in  bankrupcy.  The  assignment  to 
the  receiver  was  annexed  to  the  bankruptcy  proceedings,  and  after 
this  the  bankruptcy  court  ordered  the  sale  of  the  lands  conveyed  by 
it.  This  must  have  been  based  either  upon  the  assignment  to  the 
receiver  being  void  under  the  bankrupt  act,  or  by  reason  of  the 
creditors  preferring  a  distribution  under  that  act.  In  either  event 
the  creditors  were  bound  by  the  sale  ordered  by  the  United  States 
District  Court. 

The  title  is  not  a  doubtful  one,  but  is  good,  and  the  defendant 
should  take  the  same  under  her  agreement. 

Pkatt,  J. : 

This  is  a  submission  of  controversy,  and  the  only  question 
seriously  raised  is  whether  a  sale  by  a  general  assignee  in  bank- 
ruptcy under  an  order  that  does  not  fix  the  time  when  such  sale 
shall  take  place  is  valid. 

Section  9  of  the  act  provided  that  all  sales  by  assignees  "  shall  be 
made  at  such  times  and  in  such  manner  as  shall  be  ordered  and 
appointed  by  the  court."  The  order  under  which  the  sale  took 
place  was  as  follows :  "  Ordered  that  the  official  assignee  be  author- 
ized to  sell  and  dispose  of  the  property  herein  referred  to,  etc.,  at 
private  sale,  pursuant  to  the  rules  of  said  court."  It  is  conceded  the 
court  had  power  under  other  provisions  to  order  a  private  sale. 

It  will  be  at  once  seen  that  if  the  act  in  question  is  to  be  con- 
strued so  that  the  court  must  appoint  a  time  when  the  property 
should  be  sold  at  private  sale,  the  power  to  sell  at  private  sale  is 
nugatory.  No  court  could  appoint  a  time  when  property  should 
be  sold  at  private  sale,  and  hence  such  a  construction  cannot  be 
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entertained.  The  whole  law  upon  this  subject  must  be  read  and 
all  its  parts  construed  in  connection  with  each  other.  The  section 
simply  means  that  when  a  time  is  appointed  it  must  be  sold,  bat 
the  court  can  direct  the  manner,  and  if  it  directs  a  manner  in  which 
it  is  impossible  to  appoint  the  time,  the  sale  is  not  void.  The 
specific  words  of  the  statute  can  be  given  their  full  force  and  mean- 
ing by  applying  them  to  sales  ordered  to  be  made  at  auction,  and 
the  time  fixed  for  such  sale  to  take  place.  The  case  of  Smith  v. 
Long  (12  Abb.  N.  0.,  113)  is  invoked  as  authority  against  this  sale. 
That  case  has  no  application,  as  the  sale  was  a  public  one,  and  the 
time  could  have  been  appointed. 

The  interpretation  I  have  put  upon  this  statute  follows  the 
general  practice  in  the  United  States  courts  for  a  long  series  of 
years,  and  if  it  is  not  the  proper  one,  then  a  large  number  of  land 
titles  will  be  thrown  into  inextricable  confusion  and  doubt  It 
cannot  be  that  the  State  courts,  at  this  late  day,  will  so  interpret  a 
statute  as  to  run  counter  to  the  established  practice  in  the  United 
States  courts,  and  throw  doubt  over  the  title  of  an  immense  amount 
of  property  that  is  held  by  virtue  of  such  sales,  especially  when  full 
effect  can  be  given  to  the  words  of  the  statute,  by  holding  that  the 
appointed  does  not  refer  to  an  order  providing  for  a  private  sale. 
The  doctrine  of  the  case  of  Smith  v.  Long  does  not  cover  this  case, 
and  it  is  not  likely  to  be  extended,  in  view  of  the  consequences  it 
would  entail.  We  think  the  sale  here  by  the  assignee  was  valid, 
and  carried  the  title. 

A  point  is  made  that  the  title  here  is  in  a  receiver  in  chancery, 
but  it  does  not  appear  that  any  such  conveyance  was  ever  recorded, 
and  it  appears  that  the  plaintiff  is  a  bona  fide  purchaser,  and  has 
been  in  exclusive  possession  for  twenty  years.  We  have  no  hesita- 
tion in  holding  that  the  title  is  good,  and  that  defendant  must 
take  it. 

Judgment  for  affirmance. 

Judgment  for  the  plaintiff  on  submitted  case. 
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JOHN  ANDERSON,  as  Subvivinq  Executor,  nrra,  of  ISAAC 
De  MOTT,  Dboeaskd,  Plaintiff,  v.  ROBERT  A.  DAVISON, 
Defendant. 

WiU — token  legacies  are  charged  upon  real  estate. 

The  plaintiff's  testator,  after  giving  to  his  wife  the  use  of  two  rooms  of  his 
dwelling-house  and  also  the  use  of  $10,000,  to  be  paid  to  her  annually  during 
her  natural  life  in  lieu  of  her  dower,  and  to  each  of  four  grandchildren  the 
sum  of  $4,000,  to  be  paid  to  each  on  arriving  at  the  age  of  twenty-one  years, 
gave  and  bequeathed  "  all  the  rest,  residue  and  remainder  of  my  (his)  real  and 
personal  estate,  goods  and  chattels  of  what  kind  and  nature  soever,"  to  his 
only  son,  Charles.  He  appointed  Charles  and  two  other  persons  executors, 
and  empowered  them  to  sell  all  his  real  estate.  The  personal  estate  was  never 
sufficient  to  satisfy  the  said  gifts  and  bequests,  and  some  of  it  was  lost  by  the 
residuary  legatee,  Charles  White,  while  acting  as  executor. 

Eddt  that  the  legacies  were  charged  upon  the  real  estate,  and  that  the  sole  surviv 
ing  executor  had  power  to  sell  the  real  estate  to  provide  a  fund  from  which  to 
pay  them. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts. 

The  question  submitted  was  whether  or  not  the  plaintiff,  as  the 
survivor  and  only  acting  executor  of  the  last  will  and  testament  of 
Isaac  De  Mott,  deceased,  had  the  power  to  sell  the  real  estate  of  one 
De  Mott,  and  convey  a  good  title  thereto. 

On  the  16th  day  of  January,  1877,  Isaac  De  Mott  died,  leaving 
a  last  will  and  testament,  which  contained,  among  others,  the  follow- 
ing provisions : 

"First.  I  give  and  bequeath  to  my  wife,  Jane  De  Mott,  the  use  of 
the  choice  of  two  rooms  of  my  dwelling-house,  and  also  the  use 
of  $10,000,  to  be  paid  to  her  annually  by  my  executors  herein 
named  during  her  natural  life,  to  be  accepted  and  received  by  her 
in  lieu  of  dower. 

"  Secondly.  I  give  and  devise  to  my  grandchildren,  Lanra  De  Mott 
and  Theodore  De  Mott  and  Julius  De  Mott  and  Lydia  De  Mott  and 
"Walter  De  Mott,  the  sum  of  $4,000,  to  be  paid  to  each  of  them  as 
soon  after  my  decease  as  they  arrive  at  twenty-one  years  of  age. 

"  Third.  And  I  hereby  give  and  bequeath  to  my  only  son, 
Charles  S.  De  Mott,  and  lastly,  as  to  all  the  rest,  residue  and  remain- 
der of  my  real  and  personal  estate,  goods  and  chattels  of  what  kind 
and  nature  soever. 
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"Fourth.  I  do  hereby  nominate  and  appoint  my  son,  Charles  S. 
De  Mott,  and  my  brother,  Daniel  De  Mott,  and  John  Anderson,  to 
be  the  executors  of  my  last  will  and  testament,  hereby  revoking 
all  former  wills  by  me  made. 

"  Fifth.  I  hereby  empower  my  said  executors  to  sell  all  my  real 
estate,  private  or  public  sale,  as  to  the  best  advantage." 

Jane  De  Mott,  the  widow  of  said  Isaac  De  Mott,  died  at  Hemp- 
stead, aforesaid,  on  the  15th  day  of  April,  1882;  Charles  S. 
De  Mott,  the  acting  executor  of  said  will  of  Isaac  De  Mott,  and  the 
residuary  legatee  therein  named,  died  at  Hempstead,  aforesaid,  on 
the  6th  day  of  September,  1885,  and  since  his  death  John  Ander- 
son, the  surviving  executor  named  in  the  will  of  Isaac  De  Mott,  has 
taken  charge  of  the  papers  of  his  estate  and  assumed  control  thereof. 
All  the  personal  estate,  with  the  exception  of  a  few  hundred 
dollars  which  belonged  to  the  estate  of  Isaac  De  Mott,  had  been 
expended  or  lost  by  the  said  Charles  S.  De  Mott,  acting  executor, 
in  Iris  lifetime ;  and  there  is  no  personal  estate  of  the  said  Isaac 
De  Mott,  deceased,  nor  of  the  said  Charles  S.  De  Mott,  deceased, 
with  which  the  said  legacies  can  be  paid,  and  the  same  cannot  be 
paid  or  reserved,  excepting  out  of  the  real  estate  of  the  said  Isaac 
De  Mott,  deceased;  there  still  remains  certain  real  estate  of  the 
said  Isaac  DeMott,  in  and  about  the  town  of  Hempstead,  Qneens 
county,  amounting  in  the  aggregate  to  the  value  of  about  $15,000. 

A.  N.  Wetter,  for  the  plaintiff, 

Robert  A.  Davt40fty  for  the  defendant  in  person. 

Barnard,  P.  J. : 

The  intent  of  the  will  seems  to  be  plain,  that  his  entire  estate,  real 
and  personal,  is  charged  with  the  payment  of  debts  and  the  legacies 
named  in  the  will.  It  is  only  the  "  rest,  residue  of  my  real  and  per- 
sonal estate"  which  is  given  to  the  son  Charles.  If  this  be  the  true 
construction  of  the  will,  the  sale  is  imperatively  ordered.  A  power 
to  sell,  although  described  in  words  merely  empowering  the  executor 
to  do  so,  is  imperative  when  the  purposes  of  a  will  require  a  sale. 
{Mott  v.  Ackerman,  92  N.  T.,  539.)  If  the  power  of  sale  was 
imperative,  a  sale  could  be  made  even  by  an  administrator  with  the 
will  annexed.    (Cooke  v.  Piatt,  98  N.  T.,  35.)    A  power  of  sale 
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given  by  will  can  be  executed  when  the  fee  is  devised  to  residuary 
legatees.  The  power  is  not  inconsistent  with  the  devise.  (Critten- 
den t.  Fairchild,  41  N.  Y.,  289.)  The  facts  in  this  case  show  a 
necessity  of  the  sale  for  the  purposes  of  the  execution  of  the  pro- 
visions of  the  will.  By  its  terms  $10,000  was  to  be  invested  to 
produce  an  annual  income  to  the  widow  for  life,  and  $20,000  was 
given  absolutely  to  the  grandchildren.  There  was  never  enough  of 
the  personal  estate  to  raise  these  sums  after  the  debts  were  paid,  and 
the  residuary  legatee  who  was  then  acting  executor  has  in  some  way 
lost  it.  The  infant  grandchildren  should  not  be  held  responsible 
for  the  mismanagement  of  the  executor.  The  title  is  therefore 
good  and  the  defendant  should  take  the  same. 

Pratt,  J. : 

The  question  in  this  case  is  whether  plaintiff,  as  executor,  has  the 
power  to  sell  lands  of  his  testator.  The  will  of  plaintiff's  testator 
contains  a  power  of  sale,  coupled  with  no  trust.  Before  the  crea- 
tion of  the  power  the  testator  had  devised  to  his  son  all  of  his  real 
estate.  There  is  no  discretion  in  the  will  as  to  what  disposition  shall 
be  made  of  the  proceeds  of  sale.  But  there  are  a  number  of  spe- 
cific legacies  amounting  in  the  aggregate  to  $30,000.  The  personal 
property  left  by  testator  amounted  to  $20,000,  and  there  were  debts 
to  the  amount  of  about  $3,000. 

The  residuary  clause  to  the  will  seems  to  blend  the  real  and  per- 
sonal property  in  one  fund.  There  is  no  specific  devise  of  real 
estate,  but  the  legacies  are  made  payable  out  of  the  whole  estate 
without  distinction  so  far  as  any  language  in  the  will  is  concerned. 
It  is  plain  from  reading  the  whole  will  that  the  testator  intended  the 
legacies  to  be  charged  upon  the  realty.  (Iloyt  v.  Boyt,  85  N.  T., 
142;  Scott  v.  Stebbins,  91  N.  T.,  605.)  The  clause  conferring  the 
power  is  as  follows :  First.  I  hereby  empower  my  executors  to  sell 
all  my  real  estate,  private  or  public  sale,  as  to  the  best  advantage. 

It  will  be  observed  that  the  language  is  clear  and  emphatic,  and 
leaves  no  room  for  conjecture.  Nothing  can  be  more  manifest  than 
the  fact  that  the  testator  intended  to  authorize  the  executors  to  sell 
his  real  estate.  The  surrounding  circumstances  all  show  such  an 
intention.  The  giving  of  legacies  far  beyond  the  amount  of  his 
personal  property,  and  the  direction  to  set  apart  ten  thousand  dol- 
Hun— Vol.  XLII        55 
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lars  and  invest  it  for  the  use  of  his  widow,  make  the  will  inconsist- 
ent with  any  other  theory.  Such  a  power  can  be  upheld  by  authority. 
{Crittenden  v.  FairchUd,  41  K  Y.,  289 ;  Scott  v.  Stebbins,  supra ; 
Kinnier  v.  Rogers,  42  N.  T.,  537.) 

A  judgment  should  be  entered  for  the  plaintiff  upon  the  case  sub- 
mitted, requiring  the  defendant  to  accept  the  plaintiff's  deed,  and 
to  pay  the  consideration,  without  costs. 

Judgment  for  plaintiff  upon  submitted  case. 


~3§h — 434    In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
7*  AD»464  EDWIN  B.  HUNT,  Deceased. 

Will— what  proof  ae  to  He  execution  by  the  testator  toQl  justify  its  admimon  to 

probate. 

The  deceased,  a  clerk  in  the  employment  of  Sleight  &  Petty,  drew  his  own  will 
and  had  it  signed  by  his  employers  as  witnesses.  It  contained  the  following 
attestation  clause:  "  We,  the  undersigned  witnesses,  have  signed  the  within  in 
the  presence  of  each  other  and  of  the  testator,  who  acknowledged  it  to  be  his 
last  will  and  testament."  The  memory  of  the  witnesses  as  to  the  particulars  of 
the  transaction  was  very  imperfect,  but  both  united  in  declaring  that  the  facts 
stated  in  the  attestation  clause  were  true,  or  that  they  would  not  have  signed  it. 

Held,  that  the  will  should  be  admitted  to  probate. 

That  it  seemed  very  certain  that  the  signature  of  the  testator  was  in  full  view  of 
the  witnesses,  and  that  the  fair  inference  was  that  he  signed  it  in  the  presence 
of  the  witnesses. 

Lewis  v  Lewie  (11  N.  Y.,  230)  distinguished. 

That  if  the  will  was  signed  before  its  attestation  by  the  witnesses,  the  exhibition 
of  the  will,  and  of  the  testator's  signature  attached  thereto,  and  his  declaration 
to  the  witnesses  that  it  was  his  last  will  and  testament,  and  his  request  to  the 
witnesses  to  attest  the  same,  were  a  sufficient  acknowledgment  of  the  signa- 
ture and  publication  of  the  will. 

Matter  of  Philips  (98  K  Y.,  267)  followed. 

Appeal  from  a  decree  of  the  surrogate  of  Rockland  county, 
refusing  to  admit  to  probate  a  paper  purporting  to  be  the  last  will 
and  testament  of  Edwin  B.  Hunt,  deceased. 

Daniel  W.  Guernsey  and  IF.  Farrington,  for  tne  proponents, 
appellants. 

James  Armstrong,  for  Mary  S.  Baker,  contestant,  respondent. 
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Baenabd,  P.  J. : 

Everything  surrounding  the  execution  of  the  will  proposed  for 
probate  shows  good  faith  and  freedom  from  any  evil  influence 
whatever.  The  deceased  was  a  clerk  in  Brooklyn,  in  the  employ- 
ment of  Sleight  &  Petty.  The  will  was  drawn  by  the  testator 
himself,  and  was  witnessed  by  his  employers.  The  attestation 
clause  is  not  full,  but  is  as  follows :  "  We,  the  undersigned,  wit- 
nesses, have  signed  the  within,  in  the  presence  of  each  other  and 
of  the  testator,  who  acknowledged  it  to  be  his  last  will  and 
testament." 

The  memory  of  the  witnesses  is  very  imperfect  of  the  particulars 
of  the  transaction,  but  both  unite  in  the  declaration  that  the  facts 
stated  in  the  attestation  clause  were  true,  or  that  they  would  not 
have  signed  it.  The  will  was  then  produced  before  the  witnesses, 
either  signed  or  unsigned,  and  attested  by  the  witnesses.  If  it  was 
signed  in  the  presence  of  the  witnesses  the  attestation  clause  is 
sufficient. 

The  learned  surrogate  puts  his  decision  upon  the  fact  that  it  was 
signed  before  the  witnesses  were  asked  to  attest  it,  and  then 
rejects  the  will  on  the  authority  of  Lewis  v.  Lewis  (11  N.  T.,  220). 
It  is  true  that  the  statute  either  requires  that  the  signature  be  made 
in  the  presence  of  the  witnesses,  or  that  it  be  acknowledged.  The 
acts  are  separate  and  distinct,  and  a  failure  in  either  will  call  for  a 
rejection  of  the  will.  In  the  case  of  Lewis  v.  Lewis  the  paper  was 
so  folded  as  that  the  witnesses  could  not  see  the  signature,  and  .the 
publication  was  "  I  declare  the  within  to  be  my  will  and  deed." 

It  seems  very  certain  in  this  case  that  the  signature  of  the  testa- 
tor was  in  full  view  of  the  witnesses,  and  the  fair  inference  is  that 
he  signed  it  in  the  presence  of  the  witnesses.  The  attestation  clause 
is  entirely  consistent  with  its  execution  in  the  presence  of  the  wit- 
nesses. If  the  will  was  signed  before  its  attestation  by  the  witnesses 
the  will  should  be  admitted  to  probate.  "  The  exhibition  of  the 
will  and  of  the  testator's  signature  attached  thereto,  and  his  declara- 
tion to  the  witnesses  that  it  was  his  last  will  and  testament,  and  his 
request  to  the  witnesses  to  attest  the  same,  were,  we  think,  a 
sufficient  acknowledgment  of  the  signature  and  publication  of  the 
will."  {Matter  of  Phillips,  98  N.  Y.,  267.)  The  same  court,  in 
Matter  of  Biggins  (94  N.  Y.,  554),  express  the  same  opinion 
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in  respect  to  the  testimony  of  one  of  the  subscribing  witnesses  to 
the  will. 

The  decree  rejecting  the  will  should  be  reversed  and  the  record 
remitted  to  the  Surrogate's  Court,  with  direction  to  admit  the  will 
to  probate.     Costs  to  appellants  out  of  the  estate. 

Pratt,  J.,  concurred. 

Decree  of  surrogate  reversed  and  proceedings  remitted  to  surro- 
gate to  admit  will  to  probate,  with  costs  to  the  appellants  out  of  the 
estate. 


MARY   E.  ROGERS  and  Others,  Respondent*,  v.  GEORGE 
ANSON,  Appellant. 

Damages — examination  of  witnesses  as  to  the  amount  thereof — what  questions  are 

allowable. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  done  by  cattle  tres- 
passing upon  the  plaintiffs'  premises  and  injuring  the  vines,  currant  bushes 
and  fruit  trees  upon  them,  one  of  the  plaintiffs,  after  testifying  to  the  breaking 
of  the  limbs  of  the  trees  and  the  destruction  of  the  vines  and  shrubs,  was 
permitted,  against  the  defendant's  objection  and  exception,  to  answer  the 
questions,  "  What  was  the  value  of  the  trees?  what  was  the  amount  of  dam- 
age you  saw  done  them,"  by  saying,  "  Well,  $200." 

Held,  that  no  error  was  committed  in  allowing  the  question  to  be  put  and 
answered. 

Another  witnesj,who  had  given  with  great  minuteness  the  items  of  injury  and 
stated  that  he  knew  the  value  of  the  lands,  was  asked  and  allowed  to  answer 
what  the  amount  of  damage  was. 

Held,  no  error. 

Another  witness,  who  had  stated  the  injury,  on  being  asked  as  to  its  extent, 
replied:  "  If  it  was  on  my  own  land,  I  would  hate  to  have  it  done  for  a  coudIc 
of  hundred  of  dollars." 

Held,  that  the  court  did  not  err  in  refusing  to  strike  out  the  answer. 

Appeal  from  a  judgment  ot  the  County  Court  of  Dutchess 
county,  entered  upon  the  verdict  of  a  jury  in  favor  of  the 
.plaintiffs. 

A.  M.  dk  G.  Card,  for  the  appellant. 

W.  C.  Haight,  for  the  respondents. 
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Barnard,  P.  J. : 

This  was  an  action  of  trespass  upon  lands.  The  parties  are  adjoin* 
ing  owners,  and  the  damage  alleged  to  have  boon  done  was  done  by 
cattle.  The  plaintiffs'  premises  had  vines,  currant  bushes  and  fruit 
trees  on  it.  The  principal  question  presented  was  as  to  the  proof  of 
damage.  One  of  the  plaintiffs,  Hannah  Northrop,  testified  as  fol- 
lows :  "  The  limbs  were  broken  down,  some  of  the  trees  were  broken 
down  to  the  roots,  the  quince  bushes  were  entirely  broken  off,  and 
my  cranberries  (they  were  of  large  kind)  they  were  destroyed,  and 
the  bigger  trees — the  limbs  were  broken  off  pear  trees,  apple  trees, 
cherrry  trees  and  all ;  I  had  then  about  100  apple  trees,  eight  cherry 
trees,  six  pear,  and  great  limbs  were  broken  off  them ;  I  had  an 
ornamental  tree  that  was  also  torn  to  pieces,  torn  from  the  ground ; 
that  was  worth  $500 ;  grape  arbor  was  also  destroyed ;  I  had  ter- 
races along  them,  they  were  also  destroyed  so  it  had  to  be  rebuilt." 
The  plaintiff  was  then  permitted  to  put  this  question :  What  was 
the  value  of  the  trees  —  what  was  the  amount  of  damage  which  you 
saw  done  them  ?  A.  Well,  $200.  This  question  did  not  call  for  an 
opinion  merely.  The  value  of  property  is  a  fact  and  not  an  opinion, 
and  the  double  question  merely  called  for  the  value  of  the  things 
specifically  mentioned  by  the  witness  as  in  a  greater  or  less  degree 
injured.  (McCollum  v.  Seward,  62  N.  T.,  316 ;  Seymour  v.  Fd- 
lotos,  77  N.  Y.,  178.) 

The  other  instances  where  exception  was  taken  to  the  question  of 
damages  were  not  erroneous.  The  witness,  J.  H.  Northrop,  after 
giving  with  great  minuteness,  the  items  of  injury,  and  after  stating 
that  he  knew  the  value  of  the  lands,  was  asked  what  was  the  amount  of 
damage  done.  Under  the  case  of  Argotsinger  v.  Vines  (82  N.  Y. 
308)  the  damage  was  the  difference  between  the  land  before  the 
injury  and  the  land  after  it,  and  the  question  called  for  that  only. 
The  question  put  to  the  witness  Rogers  is  sustainable  for  the  same 
reason.  The  witness  Gary  gave  particularly  the  injury  he  had  seen, 
and  that  he  made  up  his  damages  from  that  only.  No  error  was  com- 
mitted in  refusing  to  strike  out  the  answer  given  by  the  witness 
Cable.  He  had  stated  the  injury,  he  said,  and  when  asked  as  to  its 
extent,  replied  as  follows :  "  If  it  was  on  ray  own  (land)  I  should 
hate  to  have  it  done  for  a  couple  of  hundred  dollars."  This  was 
responsive  to  the  question.     The  only  objection  to  it  is  the  insertion 
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of  that  part  of  the  answer  which  refers  to  his  own  land.  It  does 
not  appear  that  the  witness  intended  to  make  a  different  estimate  by 
reason  of  that  answer.  It  was  a  mannerism  of  the  witness  to  con- 
vey the  idea  that  the  damage  done  was  $200.  The  damages  are  not 
excessive.  The  injury  was  considerable.  There  is  some  evidence 
that  it  amounted  to  $200.  When  a  lesser  sum  is  given  by  a  witness 
it  appears  that  he  did  not  include  all,  but  only  such  .portions  as  he 
had  brought  to  his  notice.  The  question  is  one  peculiarly  for  a  jury, 
and  the  verdict  thereon  should  stand. 
Judgment  affirmed,  with  costs. 

Pratt,  J. : 

There  are  no  errors  of  law  shown  by  the  record,  and  we  do  not 
think  the  verdict  can  be  called  excessive.  The  jury,  upon  the  first 
trial,  rendered  a  verdict  for  $200,  which  should  be  allowed  some 
weight  upon  the  question  of  excessive  damages.  The  trespass  was 
deliberate  and  continued,  and  the  evidence  required  substantial 
damages.  The  charge  of  the  court  was  as  favorable  as  defendant 
had  any  right  to  expect. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  bel. 
JAMES  J.  HATES  v.  THOMAS  CARROLL,  as  the  Com- 
missioner of  Police  and  Excise  of  the  City  of  Brooklyn. 

Dismissal  of  member*  of  the  police  force  of  Brooklyn — 1873,  chapter  863,  section  14, 
tiUe  11,  a*  amended  by  chapter  457  of  1881. 

Certiorari  to  review  the  action  of  the  respondent,  the  Police  Commissioner  of  the 
City  of  Brooklyn,  in  dismissing  the  relator,  a  member  of  the  police  department 
of  that  city,  upon  a  charge  of  an  unprovoked  assault  upon  a  citizen  while  the 
relator  was  off  duty. 

EM,  that  the  relator  was  properly  dismissed  for  a  violation  of  rules  of  the 
department,  which  provided  that  the  policemen  should  be  at  all  times  sub]e?t 
to  its  rules,  and  prohibited  any  policeman  from  willfully  abusing  or  ill-treating 
a  citizen. 
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Certiorari  to  review  the  action  of  the  respondent  in  removing 
the  relator  from  the  position  of  patrolman  in  the  police  department 
of  the  city  of  Brooklyn. 

The  charge  was  misconduct.  The  specification  of  the  charge  alleged 
that  on  the  29th  day  of  January,  1886,  the  relator  assaulted  one 
Robert  Cnllen.  The  evidence  on  the  trial  was  conflicting,  Cullen 
claiming  that  the  assault  was  unjustifiable  and  the  relator  alleging 
that  he  struck  Cullen  in  self-defense.  It  is  conceded  that  the  alleged 
assault  was  committed  on  the  relator's  day  off;  that  he  was  not  in 
uniform.  It  is  claimed  on  the  relator's  behalf  that  he  was  not  amen- 
able to  the  respondent  for  his  conduct  when  off  duty. 

Edward  F.  CPDwyeV)  for  the  relator. 

F.  A.  Mc&oslcey,  for  the  respondent. 

Barnard,  P.  J. : 

The  relator  was  a  member  of  the  police  department  of  the  city  of 
Brooklyn.  The  respondent  is  the  police  commissioner  and,  by 
chapter  863,  Laws  of  1873,  title  11,  section  14,  as  amended  by  chap- 
ter 457,  Laws  of  1881,  has  power  to  dismiss  from  the  force  a 
policeman  who  violates  the  rules  of  the  department.  He  has  also 
power  to  dismiss  for  conduct  unbecoming  an  officer.  The  rela- 
tor was  charged  with  an  unprovoked  assault  upon  a  citizen  while 
he,  the  policeman,  was  off  duty.  He  was  tried  for  this  offense  and 
dismissed. 

It  is  one  of  the  rules  that  no  policeman  shall  willfully  abuse 
or  ill-treat  a  citizen.  (Rule  136.)  The  policeman  is  at  all  times  sub- 
ject to  the  rules.  (Rule  145.)  Both  rules  are  necessary  and  proper. 
The  policeman  is  to  protect  the  public.  He  must  not  be  a  brawler 
and  fighter  either  when  on  or  off  duty,  for  his  efficiency  depends 
upon  a  public  respect  for  his  office  and  a  confidence  in  the  acts  and 
deportment  of  the  officer.  The  commissioner  thus  had  jurisdiction 
over  the  charge,  and  he  obtained  jurisdiction  over  the  officer  by 
his  appearance,  without  objection,  to  answer  the  written  charge. 
(McCormick  v.  Penn.  Cent.  R.  E.  Co.,  49  N.Y.,  303.)  The  charge  is 
sufficiently  explicit.  Even  at  common  law  the  very  words  of  the 
statute  or  rule  need  not  be  used.  If  the  substance  of  the  charge  be 
expressed  it  is  good  pleading.     These  proceedings  are  not  such  as 
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call  for  the  strict  common-law  rules  either  of  pleading  or  trial. 
{People  ex  rel  McCarthy  y.  Police  Comrs.  of  N.  Z.,  98  N.  Y.,  332 ; 
People  ex  rd.  Flanagan  v.  Police  Comrs.  of  N.  Y.y  93  id.,  97.) 
The  issue  of  fact,  if  the  evidence  be  merely  conflicting,  does  not  call 
for  a  reversal  for  that  reason.  (People  ex  rel.  Hart  v.  Fire  Comrs.^ 
82  N.  Y.,  358.)  The  evidence  in  this  case  supports  the  conclusion 
of  the  commissioner. 
Judgment  affirmed,  with  costs. 

Dykmax,  J.,  concurred. 

Commissioner's  order  affirmed,  with  costs. 


AUGUSTUS    F.    FERRIS,    Appellant,    v.    JOHN    F. 
PLUMMER,    Respondent. 

Contract  for  the  idle  of  real  estate — an  objection  to  the  title,  bated  on  a  decision  of  the 
General  Term  of  the  tiupreme  Court,  will  relieve  the  purchaser  from  accepting 
the  UOe, 

The  court  will  not  compel  one,  who  has  entered  into  a  contract  for  the  purchase 
of  real  estate,  to  specifically  perform  his  contract  when  his  refusal  to  complete 
the  purchase  is  based  upon  an  objection  which  is  sustained  by  a  decision  of 
the  General  Term  of  this  court 

So  long  as  no  adverse  decision  has  been  made  by  a  controlling  authority,  such  an 
objection  cannot  be  considered  captious  or  unreasonable. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  in 
Kings  county  upon  an  order  dismissing  the  complaint,  with  costs. 

The  action  was  brought  to  compel  the  defendaut  to  specifically 
perform  a  contract  for  the  purchase  of  certain  real  estate,  to  which 
the  plaintiff  acquired  title  through  a  deed  from  the  sheriff  of  Kings 
county,  made  under  and  pursuant  to  a  judgment  of  foreclosure  and 
sale,  entered  in  an  action  brought  in  the  Supreme  Court,  Kings 
county,  by  William  I.  Preston  against  William  H.  Algie,  to  foreclose 
a  mortgage  for  $5,000  on  said  property,  dated  October  18,  1884. 

On  February  11,  1885,  William  I.  Preston,  the  plaintiff  in  said 
action,  obtained  from  said  court  an  order  directing  that  the  service 
of  the  summons  therein  be  made  upon  the  defendant  Algie,  the  mort- 
gagor and  only  defendant,  under  and  pursuant  to  sections  435-437 
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of  the  Code  of  Civil  Procedure,  and  on  February  12,  1885,  said 
service  was  duly  made  as  required  by  said  sections  and  order.  On 
February  16,  1885,  the  affidavit  of  such  service  was  duly  filed  in  the 
Kings  county  clerk's  office.  •  A  mortgage,  a  judgment  and  mechanics' 
liens,  claimed  by  the  defendant  to  be  liens  or  incumbrances  on  said 
property,  were  filed  or  recorded  subsequent  to  December  17,  1884, 
the  date  of  the  filing  the  notice  of  lis  pendens  in  the  action  brought 
to  foreclose  the  mortgage. 

The  defendant  claimed  that  these  incumbrances,  though  junior  in 
date  to  the  filing  of  the  notice  of  lis  pendens,  were  not  barred 
thereby,  or  by  the  foreclosure  proceeding,  for  the  reason  that  those 
lienors  were  not  parties  to  the  suit  and  no  personal  service  was  made 
upon  the  defendant  therein,  but  he  was  brought  in  by  a  substituted 
service  and  subsequently  appeared;  that  such  substituted  service 
did  not  render  the  notice  of  lis  pendens  effectual.  This  was  the 
only  question  raised  and  passed  upon  at  the  trial. 

Mr.  Justice  Cdllkn,  before  whom  the  case  was  tried  at  Special 
Term,  on  account  of  a  decision  of  the  First  Department  at  General 
Term,  in  the  case  of  Bogart  v.  Swezy  (26  Hun,  463),  gave  judg- 
ment  for  the  defendant. 

B.  F.  Tracy,  for  the  appellant. 

Booraem  dk  Hamilton,  for  the  respondent. 

Pratt,  J. : 

The  enforcement  of  specific  performance  always  rests  in  the  sound 
discretion  of  the  court ;  and  when  it  is  made  to  appear  that  a  rea- 
sonable doubt  exists  as  to  the  validity  of  a  title,  the  court  will  not 
compel  a  purchaser  to  take  a  title,  but  will  leave  the  vendor  to  His 
action  for  damages. 

In  the  case  at  bar  we  think  the  decision  in  Bogart  v.  Swezy  (26 
Hun,  463)  raises  enough  doubt  as  to  the  validity  of  the  title,  so 
that  specific  performance  should  not  be  required.  We  cannot 
distinguish  between  the  principle  of  that  case  and  the  case  now 
presented.  It  has  been  said  that  a  decision  by  a  court  of  co-ordinate 
jurisdiction,  adverse  to  the  principle  on  which  the  title  rests,  will 
raise  sufficient  doubt;  that  specific  performance  will  not  be  decreed 
though  the  court  thinks  the  decision  wrong.  (Fry  on  Specific  Per- 
Hun— Vox*  XLII        56 
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formance  [3  Am.  ed.],  433.)  It  would,  therefore,  not  be  profitable 
for  us  to  discuss  whether  the  decision  in  Bogart  v.  Swezy  correctly 
states  the  law.  We  are  constrained  to  say  that  an  objection,  based 
on  a  decision  of  a  General  Term  of  this  court,  cannot  be  considered 
captious  or  unreasonable  on  the  part  of  a  purchaser.  So  long  as 
no  adverse  decision  has  been  made  by  controlling  authority,  the 
holder  of  the  title  might  find  his  market  injured  by  the,  objection 
now  raised.  The  decision  at  Special  Term  not  to  compel  perform- 
ance was,  therefore,  right.  Costs  were,  however,  in  the  discretion 
of  the  court  and  we  think  should  not  have  been  given. 

The  judgment  below  will  be  modified  by  striking  out  the  costs ; 
no  costs  of  appeal. 

Present  —  Barnard,  P.  J.,  Dykman  and  Pratt,  J  J. 

Judgment  modified,  so  far  as  to  deny  costs  of  trial,  without  costs 
to  either  party  on  appeal. 


JOHN  B.  HOPKINS,  Appellant,  v.  FRANKLIN  J.  LOTT, 
as     Administrator     of     SAEAH    £.     LOTT,     Deceased, 

litiSPONDKNT. 

Reference  of  a  disputed  claim  against  the  estate  of  a  deceased  person —  right  to  casts 
and  disbursements  and  an  extra  allowance. 

A  claim  for  $1,000  for  damages  for  breach  of  a  covenant  of  quiet  enjoyment 
contained  in  a  lease  given  by  the  defendant's  intestate  to  the  plaintiff,  having 
been  presented  to  and  rejected  by  the  defendant,  was,  by  the  consent  of  both 
parties  and  with  the  approval  of  the  surrogate,  referred.  The  referee  reported 
in  favor  of  the  plaintiff  for  six  cents  damages.  The  defendant  paid  the  referee's 
fees,  upon  the  refusal  of  the  plaintiff  to  do  so,  took  up  the  report  and  moved 
for  and  obtained  an  order  confirming  the  same  and  awarding  to  the  defendant 
his  costs,  disbursements  and  an  extra  allowance. 

Held,  that  the  order  was  right  and  should  be  affirmed. 

Appeal  from  an  order  made  at  the  Kings  connty  Special  Term 
and  entered  in  Queens  county. 

The  respondent's  intestate  leased  to  the  appellant  a  farm  for  a 
term  of  seven  years,  but  after  the  appellant  had  occupied  it  for 
a  part  of  that  peried  he  was  evicted  by  the  owners  of  the  para- 
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mount  title.  The  appellant  presented  a  claim  against  the  lessor's 
estate  for  $1,000  damages  for  such  eviction,  which  having  been  dis- 
puted was  referred  by  consent,  pursuant  to  the  statute,  to  a  referee 
to  determine.  The  referee  found  in  favor  of  the  appellant  six  cents 
damages.  On  the  motion  to  confirm  this  report  the  Special  Tenn, 
bj  the  order  appealed  from,  denied  disbursements  to  the  appellant 
and  awarded  costs  and  an  extra  allowance  to  respondent. 

Henry  A .  Monfort,  for  the  appellant. 

Joseph  M.  Pray^  for  the  respondent. 

Pratt,  J. : 

This  was  a  matter  arising  upon  a  claim  by 'plaintiff  against  the 
estate  of  Sarah  £.  Lott,  deceased,  which  was  presented  to  and 
rejected  by  the  defendant  administrator,  who  at  the  same  time 
offered  to  refer,  and  the  claim  was  accordingly  referred  on  consent 
of  both  parties  and  with  the  approval  of  the  surrogate. 

The  claim  was  for  $1,000  damages  for  breach  of  a  covenant  of 
quiet  enjoyment  in  a  lease.  The  referee  reported  that  plaintiff  was 
entitled  to  six  cents  damages.  The  referee's  fees  were  sixty  dollars, 
which  plaintiff  refused  to  pay  and  defendant  took  up  the  report  and 
moved  at  Special  Term  for  costs.  The  court  rendered  judgment 
for  the  plaintiff  for  six  cents  damages,  and  in  favor  of  the  defend- 
ant for  costs  and  disbursements. 

It  seems  to  be  settled  that  this  proceeding  is  not  an  action  but  is 
a  special  proceeding.  (Mowry  v.  Peet,  88  N.  T.,  456;  Roe  v. 
Boyle,  81  id.,  305.)  We  think  the  order  made  below  was  right. 
The  Revised  Statutes,  under  which  the  reference  was  had,  provides 
that  the  "court  may  adjudge  costs  as  in  actions  against  executors 
and  administrators."  Then  comes  the  provision  of  the  Code  of  Civil 
Procedure  (§  324*6)  as  follows :  "  In  an  action  brought  by  or  against 
an  executor  or  administrator  in  his  representative  capacity,  *  *  * 
costs  must  be  awarded  as  in  an  action  by  or  against  a  person  prose- 
cuting or  defending  in  his  own  right." 

On  the  question  of  costs  the  defendant  here  was  the  prevailing 
party.  In  this  special  proceeding  the  costs  are  to  be  adjudged  as  in 
an  action  prosecuted  or  defended  by  a  person  in  his  own  right. 
The  Code  of  Civil  Procedure  was  intended  to  provide  a  complete 
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system  upon  the  subject  of  costs  (see  sees.  3246,  3228,  3229,  3230 
and  3256),  which  seem  to  cover  the  case  in  hand.  The  confusion 
seems  to  have  arisen  from  the  fact  that  the  Code  of  Civil  Procedure 
refers  to  actions  when  treating  of  costs,  but  when  it  is  seen  that  this 
particular  proceeding  is  assimilated  to  an  action  in  regard  to  costs 
there  seems  to  be  no  difficulty  in  the  question. 

This  view  is  in  consonance  with  the  general  purpose  of  the  legis- 
lature in  allowing  costs,  which  is  to  make  the  burden  of  litigation 
fall  upon  the  party  who  causelessly  invokes  it. 

Order  affirmed,  with  costs. 

Babnabd,  P.  J.,  concurred;  Dykman,  J.,  not  sitting. 
Order  affirmed,  with  costs  and  disbursements. 


I  42    4441 
Up8M! 


.*&&      JOSEPH  D.  MULDOWNEF,  Respondent,  v.  THE  MORRIS 
vLm  AND  ESSEX  RAILROAD  COMPANY,  Appellant. 

Pleading*— right  of  the  plaintiff  to  any  relief  he  may  be  entitled  to  upon  the  cam 
made  —  token  one  tenant  %n  common  may  recover,  for  use  and  occupation,  from  a 
co-tenant  who  excludes  him  from  the  possession  of  the  premisee, 

'The  plaintiff  alleged  in  his  complaint  that,  in  1857,  John  Dunn,  of  Morris  county, 
New  .lersey,  died  intestate,  leaving  him  surviving  his  widow,  Margaret,  and 
two  children,  John  J.  and  May,  and  being  then  seized  in  fee  of  a  parcel  of 
land  situate  at  Madison,  in  New  Jersey,  which  is  described  in  the  complaint. 
In  1873,  May  Dunn,  the  daughter,  was  married  to  the  plaintiff,  of  which 
ntarriage  a  child  was  born  in  December,  1875,  which  died  in  J  uiy,  1876.  The 
daughter  died  intestate  in  September,  1876.  In  1878,  Margaret,  the  widow 
of  John  Dunn,  and  her  son,  John  J.,  conveyed  the  said  premises  to  F.  S. 
Lathrop,  who,  in  January,  1879,  conveyed  them  to  the  defendant,  which  has 
ever  since  been  in  the  quiet  and  undisputed  possession  thereof;  that  the  said 
premises,  when  conveyed  to  the  defendant,  were  wholly  vacant  and  unim- 
proved, but  were,  at  the  time  this  action  was  brought,  covered  by  a  depot  build- 
ing erected  and  occupied  by  the  defendant  for  the  purposes  of  its  business;  that 
the  plaintiff  did  not,  prior  to  the  summer  of  1884,  know  that  he  had  any 
interest  in  the  premises.  The  relief  demanded  was  that  the  defendant  should 
account  to  the  plaintiff  for  the  rents,  issues  and  profits  of  the  premises  and 
pay  to  the  plaintiff  the  rental  value  of  his  interest  in  the  premises  from  the 
date  of  the  conveyance  by  Lathrop  in  January,  1879. 
Held,  that  an  objection  made  by  the  defendant  that,  as  jthe  defendant  itself 
occupied  the  premises,  it  could  not  be  required,  under  the  facts  stated  in  the 
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complaint,  to  respond  in  rent  or  to  render  an  account  was  properly  overruled, 
as  it  was  competent  for  the  court  to  permit  the  plaintiff  to  lake  any  judgment 
consistent  with  the  case  made  by  the  complaint  and  embraced  within  the  issue. 

The  court  found  that  the  plaintiff  had  title  in  the  premises  as  alleged;  that  the 
defendant  had  at  all  times  refused,  and  docs  refuse  to  allow  the  plaintiff  to  use 
and  enjoy  his  interest  in  the  premises,  or  to  let  him  into  possession  or  to  pay  him 
any  sum  for  use  and  occupation;  that  it  received  the  total  rental  value  of  said 
premises  since  January,  1£79,  and  more  than  its  share;  that  it  occupied  the 
whole  of  said  premises  in  such  a  manner  that  plaintiff  could  have  no  beneficial 
use  thereof,  and  that  no  one,  as  they  are  now  situated,  can  use  them  except  a 
railroad  for  railroad  purposes,  and  that  it  was  impossible  to  set  off  a  third  or  a 
half,  or  any  fractional  part  thereof,  and  that  there  could  be  no  joint  occupa- 
tion of  them;  a  judgment  was  directed  in  favor  of  the  plaintiff  for  an  amount 
adjudged  by  the  court  to  be  the  value  of  the  plaintiff's  one-third  interest  of 
the  use  and  occupation  of  the  said  premises  from  January  7, 1879,  to  January 
7,  1886. 

Bdd,  that  the  judgment  should  be  affirmed. 

WooUvery.  JT/iapp  (18  Barb.,  265);  Dresser  v.  Dresser  (40  id,  300);  WUcoxv.Wikox 
(48  id.,  £27);  Joslyn  v.  Joslyn  (9  Hun,  888),  and  Boseboom  v.  Boseboom  (15  id., 
809)  distinguished;  MeCaJbe  v.  McCdbe  (18  id.,  158)  approved. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  by  thj  plaintiff,  who  claimed  to  have  an 
estate,  as  tenant  by  the  curtesy,  in  property  which  the  defendant 
used  and  occupied. 

The  plaintiff  asked  "  the  judgment  of  the  court  that  the  defend- 
ant account  for  the  use  and  occupation  of  plaintiff's  estate  and 
interest  in  the  hereinbefore  described  premises  since  the  7th  day  of 
January,  1879,  to  the  7th  day  of  January,  1886 ;  that  the  court  may 
ascertain  and  determine  the  rights,  interests  and  estates  of  the 
plaintiff  and  defendant  in  and  to  the  premises  described  in  the  com- 
plaint, and  the  proportions  in  which  plaintiff  and  defendant  are 
entitled  to  share  in  the  rents,  issues  and  profits  thereof,  and  plain- 
tiff's just  proportion  of  the  rents,  issues  and  profits  of  said  described 
premises  during  said  time ;  that  plaintiff  may  recover  of  defendant 
his  just  proportion  of  the  rents,  issues  and  profits  of  said  premises, 
and  the  amount  found  due  on  said  accounting,  with  interest,  as  the 
court  shall  determine,  and  that  plaintiff  may  have  such  other  and 
further  relief  as  to  the  court  shall  deem  equitable  and  just." 

The  defendant  called  no  witnesses,  but  moved,  after  the  plaintiff 
had  stated  his  cause  of  action,  and  after  he  had  closed  his  case,  to 
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di  .miss  the  complaint  on  the  ground  that  an  action  for  an  accounting 
would  not  lie  in  favor  of  a  tenant  in  common  against  his  co-tenant 
for  the  use  and  occupation  by  such  co-tenant  of  the  entire  premises 
he!d  in  common.  The  court  denied  the  motion  and  directed  a  judg- 
ment in  favor  of  the  plaintiff. 

Hamilton  Odett>  for  the  appellant. 

Frank  Hashrouck,  for  the  respondent. 

Pratt,  J. : 

This  is  an  appeal  from  a  judgment  entered  against  the  defendant 
upon  a  decision  at  Special  Term,  and  the  case  discloses  the  following 
facts:  John  Dunn,  of  Morris  couuty,  New  Jersey,  died  in  185T, 
intestate,  and  leaving  him  surviving  his  widow,  Margaret  Dunn, 
and  two  children,  John  J.  and  Mary.  At  the  time  of  his  death  he 
was  seized  in  fee  of  a  parcel  of  land  situated  at  Madison,  in  New 
Jersey,  which  is  described  in  the  complaint,  and  which  contained 
2,691  square  feet.  The  said  premises  descended  to  his  children  "as 
equal  tenants  in  common,  subject  to  the  dower  rights  of  their  mother." 

In  1873  Mary  Dunn,  the  daughter,  was  married  to  the  plaintiff. 
A  child  was  born  of  the  marriage  in  December,  1875,  which  died 
in  July,  1876.  Mrs.  Muldowney  died  intestate  in  September,  1876. 
In  1878  Margaret  Dunn,  the  widow,  and  her  son,  John  J.,  conveyed 
the  said  premises  to  F.  S.  Lathrop,  and  in  January,  1879,  Lathrop 
conveyed  them  to  the  defendant,  who  has  ever  since  been  in  quiet 
and  undisputed  possession  thereof,  "except  that  plaintiff  has 
asserted  and  claimed  an  interest  therein  from  about  two  years  ago." 
The  said  premises,  when  conveyed  to  the  defendant,  were  wholly 
vacant  and  unimproved,  but  are  now  covered  in  part  by  a  depot 
building,  erected  and  occupied  by  the  defendant  for  the  purposes 
of  its  business. 

It  was  not  until  the  summer  of  1884  "  that  plaintiff  discovered 
and  knew  that  he  had  an  interest  in  the  said  premises,  and  plaintiff 
did  not  notify  the  defendant  that  he  had  or  claimed  to  have  any  estate 
or  interest  in  the  said  premises  until  during  the  summer  of  the 
year  1884."  It  is  not  claimed  that  the  defendant  had  any  prior 
knowledge  or  notice  of  the  plaintiff's  said  estate  or  interest.  The 
plaintiff's  demand  upon  defendant  was  not  that  he  should  be  let 
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into  possession,  but  that  defendant  should  pay  him  the  rental  value  of 
his  interest  in  the  premises  from  the  date  of  the  conveyance  by 
Lathrop  to  defendant  in  January,  1879.  The  defendant's  first 
objection  is  that  the  form  of  action  is  improper,  that  it  cannot  be 
required  to  respond  in  rent  or  for  an  accounting,  etc.,  under  the 
facts  stated  in  the  complaint. 

It  is  plain  that  if  the  plaintiff  can  have  no  relief  in  this  action 
.he  is  wilhout  remedy,  for  he  has  stated  all  the  facts  constituting  his 
cause  of  action,  and  answer  has  been  interposed  and  the  issues  tried. 
To  so  state  his  facts  was  all  the  law  required  of  him,  and  an  answer 
having  been  filed  and  case  tried,  it  was  competent  for  the  court  to 
permit  the  plaintiff  to  take  any  judgment  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue.  The  object 
is  to  do  complete  justice  between  the  parties  when  they  both  have 
an  opportunity  to  be  heard,  irrespective  of  any  theories  the  parties 
may  entertain  when  they  file  their  pleadings. 

Under  the  present  system  of  Code  pleading  the  plain tff  must 
state  the  facts  and  pray  for  such  relief  as  he  supposes  himself 
entitled,  but  he  is  not  to  be  turned  out  of  court  because  he  prays 
for  too  much  or  too  little,  or  for  wrong  relief.  In  this  case  the 
plaintiff  prayed  for  enough,  but  if  he  prayed  for  too  much  it  is  of 
no  consequence. 

The  court  below  has  found  title  in  the  plaintiff,  as  alleged,  and 
that  the  land  is  in  the  exclusive  possession  of  the  defendant.  "  That 
the  defendant  has  at  all  times  and  does  refuse  to  allow  the  plaintiff 
to  use  and  enjoy  his  interest  in  the  premises,  to  let  him  into  pos- 
session, or  to  pay  him  any  sum  for  use  and  occupation."  That 
defendant  occupies  the  whole  of  said  premises  in  such  a  manner 
that  plaintiff  can  have  no  beneficial  use,  and  that  no  one,  as  it  is 
now  situated,  can  use  it  except  a  railroad,  for  railroad  purposes, 
and  that  it  is  impossible  to  set  off  a  third  or  a  half  or  any  fractional 
part,  and  that  there  can  be  no  joint  occupation  of  said  premises. 
The  court  has  further  found  that  defendant  has  received  since 
January,  1879,  the  total  amount  of  rental  value  of  said  premises,  and 
more  than  its  share. 

If  these  findings  are  sustained  the  judgment  ought  to  be  affirmed, 
but  if  we  assume  that  the  findings  of  fact  are  not  all  sustained  by 
the  proof,  we  still  think  there  is  enough  in  the  undisputed  facts  of 
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the  case  to  entitle  the  plaintiff  to  hold  the  judgment  he  has  obtained. 
It  must  be  conceded  that  the  court  had  jurisdiction  of  the  parties 
and  the  subject  matter  involved.  The  answer  simply  denies,  upon 
information  and  belief,  that  plaintiff  has  any  interest  in  the  prem- 
ises, and  sets  up  the  title  under  which  it  holds.  The  answer  admits, 
by  not  denying  it,  that  defendant  has  never  allowed,  and  will  not 
allow,  plaintiff  to  occupy  any  part  of  said  premises,  and  have  never 
paid  him  any  rent  for  the  use  of  said  premises. 

The  situation,  as  claimed  by  the  defendant,  is  as  follows :  The 
plaintiff  cannot  sue  in  ejectment,  as  the  defendant's  occupation  is 
plaintiff's  occupation.  (Code  of  Civil  Fro.,  §  1515.)  That  he  can- 
not maintain  partition  as  his  title  is  simply  life-tenant,  while  the 
defendant  owns  the  remainder  in  fee.  (Code,  §§  1538,  1539.)  That 
he  cannot  sue  for  an  accounting,  as  the  defendant  has  received  no 
rents ;  nor  for  use  and  occupation,  as  there  is  no  relation  of  landlord 
and  tenant ;  and  so  the  plaintiff  can  have  no  remedy  whatever. 

The  plaintiff  claims  that  the  defendant  is  the  owner  of  the  whole 
property,  subject  to  a  right  possessed  by  the  plaintiff,  in  the  nature 
of  an  annuity  charged  thereon,  which  the  court  has  fixed  at  forty- 
one  dollars  and  sixty-six  cents.  But,  whatever  may  be  the  technical 
relation  of  the  parties,  the  plaintiff  has  made  out  a  case  entitling 
him  to  relief.  It  is  not  fatal  to  his  claim  that  no  precise  authority 
can  be  found  in  this  State  authorizing  such  a  judgment. 

It  was,  under  the  common  law,  the  practice  in  England  when  a 
suitor  desired  redress  for  a  wrong  for  which  there  was  no  estab- 
lished remedy  to  apply  to  the  proper  court  to  frame  a  writ  that 
would  give  him  a  just  remedy,  and  that  form  of  action  known  as 
"  action  upon  the  case  "  was  adopted  to  meet  a  large  number  of  such 
cases.  Again,  courts  of  equity  were  established  to  afford  a  remedy 
where  the  technical  rules  of  law  were  insufficient  to  administer 
justice.  The  Supreme  Court  of  this  State,  under  the  Constitution, 
has  "  general  jurisdiction  in  law  and  equity,"  and  exercises,  under 
such  rules  of  practice  as  the  legislature  has  established,  the  common 
law  and  chancery  powers  exercised  in  this  State  prior  to  the  adoption 
of  the  Constitution  of  1846. 

The  plaintiff  is  properly  before  the  court,  its  jurisdiction  is  not 
questioned,  and  no  technical  rule  of  practice  forbids  its  doing  jus- 
tice between  the  parties.    It  is  a  clear  wrong  to  deprive  the  plaintiff 
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of  the  enjoyment  of  his  property  without  compensation,  and  to 
deny  the  power  of  the  court  to  give  the  plaintiff  relief  is  to  chal- 
lenge its  power  to  do  justice.  But  we  think  this  case  can  be 
relieved  of  all  embarrassment  by  holding  that  the  plaintiff  and 
defendant  are  tenants  in  common,  and  that  the  action  can  be  main- 
tained under  section  1666  of  the  Code  of  Civil  Procedure — "  tenants 
in  common  are  such  as  hold  lands  or  tenements  by  several  and  distinct 
titles,  but  occupy  in  common,  the  only  unity  recognized  between 
them,  being  that  of  possession."  They  are  accountable  to  each 
other  for  the  profits  of  the  estate,  and  if  one  turns  another  out  of 
possession  an  action  of  ejectment  will  lie  against  him.  They  may 
also  have  reciprocal  actions  for  waste  against  each  other.  (2  Black. 
Com.,  191.)  The  action  of  account  now  lies  when  one  tenant  has 
received  "more  than  his  just  proportion"  of  the  rents.  (Code, 
§  1666.) 

Whether  an  accounting  will  lie  where  the  tenant  has  not  received 
rent  has  never  been  decided  by  the  Court  of  Appeals,  but  the 
Supreme  Court  has,  in  several  instances,  decided  that  such  an  action 
cannot  be  maintained,  but  the  cases  are  all  easily  distinguished  from 
the  parent  case  and  cannot  be  regarded  as  authority  for  the  decision 
of  the  case  at  bar.  The  leading  case  is  Woolever  v.  Knapp  (18 
Barb.,  265),  which  was  decided  by  Mason,  Justice,  in  1854.  The 
decision  of  the  case  is  put  entirely  upon  the  similarity  of  our  statute 
to  the  English  statute ;  and  the  construction  put  upon  the  latter  by 
the  English  courts  is  adopted  as  the  construction  of  our  statute. 

The  language  of  the  reasoning  of  the  English  cases  is  adopted  by 
Judge  Mason  as  follows,  viz. :  "  The  effect  of  allowing  an  action  in 
such  a  case  would  be  that  one  tenant  in  common,  by  keeping  out  of 
actual  occupation  of  the  premises,  miglit  convert  the  other  into  his 
bailiff ;  in  other  words,  prevent  the  other  from  occupying  them 
except  upon  the  terms  of  paying  him  rent."  To  this  it  may  be 
replied,  why  not,  if  he  received  more  than  his  share  ?  If  he  kept 
his  tenant  out  and  received  the  whole  benefit,  why  not  pay  his 
tenant  his  just  proportion  ? 

The  case,  however,  decides  that  the  statute  applied  only  to  cases 

where  the  defendant  received  rent,  and  not  to  cases  where  he  solely 

occupied  the  premises.     The  cases  holding  the  same  doctrine  are 

Dresser  v.  Dresser  (40  Barb.,  300) ;  WUcox  v.  Wilcox  (48  id.,  327) ; 

Httn— Vol.  XIII        57 
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Joslyn  v.  Joslyn  (9  Hun,  388);  Roseboom  v.  Roseboom  (15  id., 
309).  These  cases  all  cite  and  follow  Wbolever  v.  Knapp>  and  none 
contain  any  new  reasoning  upon  the  subject.  These  cases  can  all  be 
distinguished  from  this  case :  First.  The  joint  or  common  premises 
in  every  case  were  farming  lands  open  to  the  occupation  and  free  to 
the  enjoyment  of  all  the  owners.  Second.  The  owners  in  each  case 
were  seized  of  parent  estates  of  coordinate  rank.  Third.  In  all  the 
cases  there  was  a  failure  of  proof  of  demand  on  the  part  of  the  com- 
plaining tenant  to  be  allowed  to  enjoy  the  premises. 

In  Woolever  v.  Knapp  the  question  is  stated  to  be  "  whether  one 
tenant  in  common  who  possesses  the  entire  premises  without  any 
agreement  with  the  others  as  to  his  possession,  or  any  demand  on 
their  part  to  be  allowed  to  enjoy  the  premises  urith  him}  is  liable  to 
account." 

In  Dresser  v.  Dresser  it  is  said :  "  For  aught  that  appears,  the 
defendant  might  at  all  times  have  occupied  the  premises  jointly 
with  the  plaintiff,  if  he  had  chosen  to  do  so." 

In  Roseboom  v.  Roseboom  it  is  said :  Defendant  "  might  remain 
in  the  occupancy  of  the  whole  so  long  as  he  did  nothing  to  prevent 
his  co-tenants  from  occupying  with  him."  In  all  the  cases  just 
decided  it  may  also  be  added  that  the  equities  were  against  the  party 
claiming  an  account  for  rents. 

Here  the  defendant  excluded  the  plaintiff  and  chose  to  occupy 
the  premises,  thus,  by  the  use  and  enjoyment  of  the  premises, 
receiving  the  rent.  The  benefit  or  rent  thus  received  the  court  has 
fixed,  and  the  law  assumes  that  defendant  is  the  plaintiff's  bailiff  to 
this  amount.  If  the  defendant  elects  to  receive  rent  by  the  use  of 
the  premises,  what  reason  is  there  for  holding  that  he  shall  not  pay 
his  co-tenant  his  just  proportion. 

This  case  is  somewhat  analogous  to  that  of  McOdbe  v.  McUabe 
(18  Hun,  153).  That  was  an  action  of  partition  between  tenants  in 
common.  The  defendants  in  their  answer  asked  tfyat  the  plaintiff 
account  for  his  sole  possession  of  the  premises,  and  for  stone 
quarried  therefrom.  With  regard  to  quarrying  stone,  the  court 
says :  It  "  is  a  very  different  act  from  the  occupation  of  the  land  or 
from  its  cultivation."  The  judge  further  pays:  "  It  may  be  necessary 
to  adhere  to  the  rule  that  for  mere  occupancy  the  co-tenant  shall  not 
be  liable  to  account ;  but  there  is  no  reason  to  extend  that  rule  to  a 
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case  where  the  co-tenant  actually  consumes  or  takes  off  and  disposes 
of  a  part  of  the  property  held  in  common."  In  the  case  at  bar  the 
defendant  has  appropriated  the  whole  of  plaintiff's  to  its  own  use. 

We  think  the  findings  of  fact  are  abundantly  sustained  by  the 
proofs,  and  that  the  facts  do  not  bring  the  case  strictly  within  the 
principle  laid  down  in  Woolever  v.  Knapp,  and  that  the  judgment 
is  right,  unless  the  rents  should  have  been  computed  from  the  sum- 
mer of  1884,  when  the  demand  was  made  by  the  plaintiff  to  be  let 
into  possession,  instead  of  the  date  of  January  7,  1879.  It  is  evi- 
dent that  a  demand  would  have  been  futile,  and  that  a  failure  to 
make  it  has  not  misled  the  defendant  or  put  it  in  any  worse 
condition  in  respect  to  the  premises. 

The  judgment  should  be  affirmed,  with  costs. 

Dykman,  J.,  concurred ;  Barnard,  P.  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 


STEPHEN    McCARRAGHER,    Respondent,    v.    WILLIAM 
GASKELL  and  Others,  Appellants. 

Negligence — liability  of  all  the  members  of  a  firm  for  the  negligence  of  one  of  them  — 
tchen  a  disputed  question  of  fact  should  be  submitted  to  the  jury. 

This  action  was  brought  by  the  plaintiff,  a  Journeyman  blacksmith,  against  the 
defendants,  his  employers,  who  were  boss  blacksmiths,  to  recover  damages  alleged 
to  have  been  occasioned  by  reason  of  their  negligence.  While  he  was  engaged 
in  welding  a  foot  upon  a  stanchion,  both  being  made  of  iron,  the  defendant 
Greenlie,  standing  to  the  plaintiff's  left  and  rear,  suddenly  and  without  warn- 
ing threw  what  is  called  "  cherry  welding  compound,"  a  mixture  of  borax  and 
iron  filings,  upon  the  surface  of  the  iron,  whereby  a  sputtering-flux  was  formed 
and  one  of  the  liquid  particles  flew  into  the  plaintiff's  eye,  so  injuring  it  that 
he  has  lost  the  sight  of  it.  Upon  the  trial  the  evidence  was  conflicting  as  to 
whether  or  not  suddenly  thro\r  jig  this  compound  upon  hot  iron  without  warn- 
ing was  unusual  and  calculated  to  produce  such  an  injury. 

Held,  that  the  question  was  properly  submitted  to  the  jury,  as  the  evidence  was 
such  that  reasonable  men  might  well  differ  as  to  the  inferences  to  be  drawn 
from  it. 

That  a  verdict  in  favor  of  the  plaintiff  would  not  be  disturbed. 

That  an  exception  to  the  ruling  that  the  copartners  of  Greenlie  could  be  held 
liable  for  his  negligent  or  careless  act  was  not  well  taken. 
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Appeal  from  a  judgment,  entered  upon  the  verdict  of  a  jury  at 
the  Kings  County  Circuit,  and  from  an  order  denying  a  motion  for 
a  new  trial  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

Esies  dk  Barnard,  for  the  appellants. 

James  D.  Bell,  for  the  respondent. 

Pratt,  J. : 

This  is  an  appeal  from  a  judgment  entered  upon  a  verdict  ren- 
dered in  favor  of  the  plaintiff  for  $1,000,  and  also  from  an  order 
dated  November  18,  1885,  denying  defendants'  motion  for  a  new 
trial  upon  the  minutes  in  an  action  for  negligence. 

On  October  10th,  1884,  plaintiff,  a  journeyman  blacksmith,  was 
in  the  employ  of  the  defendants,  then  boss  blacksmiths  in  New 
York  city.  He  was  engaged  in  welding  a  foot  upon  a  stanchion, 
both  being  of  iron,  when  the  defendant,  Greenlie,  standing  to  plain- 
tiff's left  and  rear,  suddenly  and  without  warning,  threw  what  is 
called  "  cherry  welding  compound,"  a  mixture  of  borax  and  iron- 
filings,  upon  the  surface  of  the  iron,  whereby  a  sputtering-flux  was 
formed  and  one  of  the  liquid  particles  flew  into  plaintiff's  eye,  so 
injuring  it  that  he  has  lost  the  sight  of  it. 

The  defendant  strenuously  contends  that  the  proof  shows  that  the 
injury  received  by  the  plaintiff  was  one  incident  to  the  employment 
and  of  which  he  assumed  the  risk.  It  is  true,  he  assumed  the  ordi- 
nary perils  which  belonged  to  the  work  itself,  or  naturally  grew  out 
of  it ;  but  there  was  evidence  tending  to  show,  and  the  jury  have 
so  found,  that  suddenly  throwing  the  compound  described  upon  hot 
iron,  without  warning,  was  unusual  and  well  calculated  to  produce 
such  an  injury.  Had  a  proper  warning  been  given,  it  is  possible  the 
plaintiff  might  have  taken  some  precaution  to  avoid  the  injury 
But  defendant  claims  that  the  proof  shows  that  sparks  are  liable  at 
all  times  to  fly  .when  welding  iron,  and  that  it  is  not  established 
that  the  using  of  the  compound  was  the  cause  of  the  accident ;  and 
even  if  it  was,  the  defendant  had  a  right  to  use  it,  as  its  use  was  so 
common  and  natural,  that  no  warning  was  required  to  be  given. 
The  difficulty  with  this  contention  is,  that  the  jury  have  found 
against  it  upon  disputed  facts,  and  the  verdict  is  not  so  manifestly 
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against  the  weight  of  evidence  as  to  justify  setting  it  aside.  We 
think  there  is  evidence  from  which  the  jury  were  authorized  to  find 
that  plaintiff  was  injured  by  reason  of  the  compound  having  been 
need  in  the  manner  described. 

This  question  was  properly  submitted  to  the  jury,  as  the  evidence 
was  such  that  reasonable  men  might  well  differ  as  to  the  inferences 
to  be  drawn  from  it.  (  Thurber  v.  Harlem,  etc.,  R.  R.  Co.,  60  N.  Y., 
331 ;  Stackus  v.  N.  T.  C.  at\d  H.  R.  R.  R.  Co.,  79  id.,  464 ;  Wait  v. 
Agricultural  Ins.  Co.,  13  Hun,  371.) 

To  warrant  a  refusal  to  submit  a  case  to  a  jury,  it  must  appear, 
after  conceding  that  the  testimony  for  plaintiff  is  true,  and  after 
giving  him  the  benefit  of  all  legitimate  inferences  therefrom,  that 
a  verdict  in  his  favor  cannot  be  upheld. 

The  acts  of  defendant,  Greenlie,  were  shown  to  be  unusual  and 
unexpected,  and  were  such  as  justified  an  inference  by  the  jury,  if 
they  believed  the  evidence  introduced  by  the  plaintiff,  that  the 
defendant  did  not  act  with  due  care. 

The  charge  was  full,  fair  and  unexceptionable,  and  the  damages 
cannot  be  said  to  be  excessive. 

The  exception  to  the  ruling  that  the  copartners  of  Greenlie  could 
be  held  liable,  was  not  well  taken.  (Shearman  &  Bed  on  Neg.,  §  39 ; 
Parsons  on  Partnership  [3d  ed.],  chap.  VI,  p.  163 ;  Stroher  v.  Eltiny, 
97  N.  Y.,  102.) 

We  have  examined  the  several  exceptions  taken  upon  the  trial 
and  to  the  charge,  but  find  none  exhibiting  such  error  as  to  warrant 
the  granting  of  a  new4trial. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 

Present— Barnard,  P.  J.,  Dykman  and  Pratt,  JJ. 
Judgment  and  order  affirmed,  with  costs. 


Digitized  by 


Google 


454     SMITH  v.  GOLD  AND  STOCK  TELEGRAPH  CO. 
Second  Depabtment,  Dkcbmbeb  Term,  1886. 

LEWIS  H.  SMITH,  Kesponbent,  v.  THE  GOLD  AND  STOCK 
TELEGRAPH  COMPANY  and  THE  WESTERN 
UNION   TELEGRAPH  COMPANY,  Appellants. 

Duty  of  a  corporation,  engaged  in  a  public  business,  to  serve  aU  impartially— when 
regulations  established  by  it  will  be  held  void  as  unreasonable  —  when  an  injunction 
will  be  granted  although  damages  might  be  recovered  in  an  action  at  law. 

In  this  action,  brought  by  the  plaintiff,  a  broker,  to  restrain  the  defendant,  the 
Gold  and  Stock  Telegraph  Company,  from  removing  from  his  office  a  "stock 
ticker/1  which  had  been  placed  therein  by  it  under  a  contract  by  which  the 
plaintiff  was  required  to  pay  a  rental  of  ten  dollars  per  month,  a  temporary 
injunction  was  granted  restraining  the  defendant  from  so  doing  during  the 
pendency  of  the  action. 

Held,  that  the  order  should  be  affirmed. 

That  the  defendant,  being  engaged  in  a  business  public  in  its  nature,  it  must 
serve  the  public  impartially  and  render  equal  service  to  all  those  who  complied 
with  such  reasonable  regulations  as  might  be  prescribed  by  it. 

By  the  contract  under  which  the  ticker  was  put  in  the  plaintiff's  office,  he  agreed 
that  the  defendant  might  discontinue  its  service,  without  notice,  whenever,  in 
its  judgment,  the  plaintiff  had  violated  any  of  the  conditions  of  the  contract. 

Held,  that  this  was  not  a  reasonable  regulation  and  afforded  no  defense  to  this 
action,  nor  was  the  fact  that  an  action  at  law  for  damages  would  lie  in  the 
plaintiff's  favor  a  defense  thereto. 

Appeal  from  an  order  made  at  the  Kings  County  Special  Term 
continuing  a  temporary  injunction  during  the  pendency  of  this  action. 

The  action  was  brought  by  the  plaintiff  to  restrain  the  defend- 
ants from  removing  from  his  office  a  stock  *  ticker  "  or  reporting 
instrument  maintained  and  operated  by  the  defendant,  the  Gold 
and  Stock  Telegraph  Company,  and  from  doing  or  failing  to  do  any 
act  which  would  in  any  way  interfere  with  the  receipt  by  plaintiff 
of  the  quotations  of  the  New  York  Stock  Exchange. 

The  complaint,  in  addition  to  the  formal  allegations,  avers  that 
the  Gold  and  Stock  Telegraph  Company  placed  one  of  its  instru- 
ments in  plaintiff's  office,  in  consideration  of  which  plaintiff  agreed 
to  pay  a  rental  of  ten  dollars  per  month.  By  one  of  the  clauses  of 
the  contract  the  plaintiff  agreed  that  the  company  might  forthwith 
discontinue  its  service,  without  notice,  whenever,  in  its  judgment, 
any  breach  of  the  conditions  of  the  contract  should  have  been  made 
by  him.     The  complaint  averred  that  irreparable  damage  to  plain- 
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tiff  would  ensue  upon  a  discontinuance  of  the  quotation  service  and 
the  removal  of  the  stock  "  ticker/'  and  that  the  defendants  threaten 
and  intend  such  discontinuance  and  removal. 

Dillon  dk  Swayne^  for  the  appellants. 

•7.  W.  JIaweSj  for  the  respondent. 

Pratt,  J. : 

It  has  been  settled  >for  hundreds  of  years  that  an  inn-keeper  is 
bound  to  receive  the  guest  who  applies  for  accommodations.  So  is 
it  well  settled  that  a  common  carrier  must  receive  and  transport 
goods  offered  him  for  that  purpose  impartially  and  without 
discrimination  between  parties  applying. 

These  obligations  do  not  rest  on  contract,  but  on  the  ground  that 
when  one  is  engaged  in  a  business,  public  in  its  nature,  he  must,  if 
public  policy  requires,  serve  the  public  impartially.  The  occasions 
for  the  application  of  this  familiar  principle  are  by  no  means 
diminished  by  the  formation  of  corporations  which  carry  on  a  great 
part  of  the  business  of  the  country.  And  in  applying  these  rules 
to  a  corporation,  the  charter  of  the  corporation  is  not  solely  to  be 
consulted  in  arriving  at  the  measure  of  its  obligations  to  the  public. 
When  the  charter  provides  that  a  corporation  shall  engage  in  some 
specified  public  occupation,  no  doubt  a  reference  thereto  will  be  an 
easy  way  to  establish  its  obligations  to  perform  such  service.  But 
we  do  not  accede  to  the  doctrine  that  when  engaged  in  a  business 
concerning  the  performance  of  which  its  charter  is  silent,  a  cor- 
poration is  freed  from  the  obligations  which  ordinarily  attach  to  a 
natural  person  engaging  in  such  occupation. 

Had  defendants  in  the  present  action  answered  that  collecting 
and  distributing  commercial  intelligence  being  foreign  to  the  objects 
for  which  they  are  incorporated,  they  had  in  consequence  abandoned 
that  branch  of  their  business  and  withdrawn  their  "  tickers  "  from 
all  offices  except  the  plaintiff's,  we  should  not  hold  that  they  could 
be  compelled  to  carry  on  the  business  for  his  benefit.  But  so  long 
as  collecting  and  supplying  quotations  is  carried  on  by  them,  as  it  is 
conceded  to  be  at  present,  they  should  render  equal  and  impartial 
service  to  those  who  comply  with  reasonable  regulations. 

What  regulations  are  reasonable  may  not  in  all  cases  be  easy  to 
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determine.  But  there  need  be  no  hesitation  in  saying  that  the 
clause  in  their  contract  permitting  them  to  discontinue  the  service 
when  in  their  judgment  a  breach  of  conditions  has  been  had,  is  not  a 
reasonable  regulation  and  affords  no  defense  to  this  action.  No  man 
can  be  judge  in  his  own  case,  and  to  justify  defendants  in  refusing 
to  perform  service,  there  must  be  a  reason  that  the  court  can 
pronounce  sufficient. 

Nor  is  it  a  defense  to  the  action  that  an  action  at  law  for  damages 
would  lie  in  plaintiff's  favor.  It  is  easy  to  see  that  accurate  proof 
of  the  amount  of  damage  sustained  would  be  impracticable  ;  and 
whore  a  right  is  clear,  the  fact  that  a  defendant  is  able  and  willing 
to  pay  for  the  liberty  of  infringing  upon  it,  is  not  a  very  satisfactory 
ground  for  refusing  an  injunction. 

The  order  continuing  the  injunction  must  be  affirmed,  with  costs 
and  disbursements. 

Present  —  Barnard,  P.  J.,  Dvkman  and  Pratt,  J  J 

Order  affirmed,  with  costs  and  disbursements. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  kx  bkl. 
PATRICK  J.  CARLIN,  Appellant,  v.  THE  BOARD  OF 
SUPERVISORS  OF  KINGS  COUNTY,  Respondent. 

Bight  of  a  board  of  supervisors,  compelled  to  advertise  for  proposals  and  to  award  the 
contract  to  the  lowest  bidder,  to  reserve  a  right  to  reject  tofo— 1884,  chap.  380,  sec.  8. 

Section  8  of  chapter  280  of  1884,  providing  for  the  purchase  of  a  county  farm 
and  the  erection  of  buildings  thereon  by  the  board  of  supervisors  of  Kings 
county,  directs  that  whenever  the  plan  and  specifications  shall  be  approved  by 
the  said  board  of  supervisors  ,ltt  shall  advertise,  as  now  provided  by  law,  for 
proposals  for  the  erection  of  the  buildings  and  improvements  thereby  contem- 
plated to  be  erected  and  made,  and  sliaU  award  the  contract  to  the  lowest  respon- 
sible bidder  or  bidders"  Under  this  act  the  board  advertised  for  sealed  pro- 
posals and  reserved  the  right  to  reject  any  and  all  bids.  The  relator  and  others 
submitted  proposals  for  separate  portions  of  the  work.  A  portion  of  the 
work  was  awarded  to  the  relator,  but  a  number  of  his  bids  were  rejected. 

Claiming  that  the  board  had  no  power  to  annex  to  their  advertisement  the  con- 
dition reserving  the  right  to  reject  any  and  all  bids,  the  relator  moved  for  a 
peremptory  mandamus  to  compel  the  board  to  accept  the  rejected  bids. 
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Held,  that  even  if  the  board  had  no  authority  to  annex  this  condition,  yet,  as  it 
did  in  fact  do  it,  the  relator,  who  made  his  bids  under  the  advertisement 
containiDg  it,  could  not  complain  that  the  board  exercised  the  right  so  reserved 
against  him. 

That  the  statute  was  intended  to  be  beneficial  to  the  county,  and  if  such  a  con- 
struction could  be  spelled  out  of  its  terms,  it  was  the  duty  of  the  court  to  be 
sedulous  in  giving  it  such  an  interpretation. 

JJ  «wm,  that  the  fair  interpretation  of  the  act  is  that  when  the  contract  is 
awarded  it  shall  be  to  the  lowest  bidder. 

Appeal  by  the  relator  from  an  order  entered  in  Kings  county, 
denying  a  motion  for  a  peremptory  mandamus. 

The  relator  claimed  to  be  entitled  to  the  relief  sought,  by  virtue 
of  the  provisions  of  section  3  of  chapter  230  of  1884,  providing  for 
the  purchase  of  a  county  farm  and  the  erection  of  buildings  thereon 
by  the  supervisors  of  Kings  county,  which  directs  that  "  whenever 
any  such  plan,  or  plans  and  specifications,  shall  be  approved  by  the 
said  board  of  supervisors,  it  shall  advertise,  as  now  provided  by  law, 
for  proposals  for  the  erection  of  the  buildings  and  improvements 
thereby  contemplated  to  be  erected  and  made,  and  shall  award  the 
contract  to  the  lowest  responsible  bidder  or  bidders.  But  the  work 
so  to  be  done  may  be  let  in  one  or  more  contracts  as  to  the  said 
board  of  supervisors  shall  seem  for  the  best  interests  of  the  county." 

William  M.  Dykmwn,,  for  the  appellant. 

John  B.  Meyenborg,  for  the  respondent. 

Pratt,  J. : 

The  relator  moved  for  a  peremptory  mandamus  to  compel  the 
respondents  to  contract  with  him  for  sixteen  cottages,  two  boilers 
and  a  donkey  engine.  Under  chapter  230  of  the  Laws  of  1884 
the  board  of  supervisors  advertised  for  sealed  proposals,  and  reserved 
the  right  to  reject  any  and  all  bids.  The  relator  and  a  number  of 
others  submitted  proposals  for  separate  portions  of  the  work,  and 
a  portion  of  the  work  was  awarded  to  the  relator,  but  a  number  of 
his  bids  were  rejected.  It  is  claimed  by  the  relator  that  the  board 
of  supervisors  had  no  power  under  the  statute  to  annex  the  condi- 
tion to  their  advisement,  of  reserving  the  right  to  reject  any  bid, 
but  having  once  advertised  for  proposals,  were  bound  to  award  the 
contract  to  the  lowest  responsible  bidder.  It  is  not  necessary  to 
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decide  whpther  the  respondents  had  that  power  or  not.  The  fact 
is  that  they  did  it,  and  the  relator  having  made  his  bids  under  such 
advertisement,  he  cannot  complain  that  they  exercised  the  right  he 
so  conceded  to  them.  It  was  the  plain  condition  of  his  bid  that 
the  board  might  reject  it,  and  having  given  his  assent  to  such 
rejection,  he  cannot  challenge  their  power  to  exercise  the  right. 
The  plain  object  of  the  statute  was  to  prevent  the  supervisors  from 
arbitrarily  awarding  a  contract  to  any  one  except  the  lowest  respon- 
sible bidder.  There  is  no  restriction  as  to  the  form  or  the  number 
of  times  of  advertising;  but  the  statute  contemplated  that  there 
should  be  competition,  and  that  the  contract  should  in  the  end  be 
awarded  to  the  lowest  bidder.  The  statute  was  intended  to  be 
beneficial  to  the  county,  and  if  such  a  construction  can  be  spelled 
out  of  its  terms,  it  is  the  duty  of  the  court  to  be  sedulous  in  giving 
it  such  an  interpretation. 

If  the  respondents  had  the  power  only  to  make  one  advertise- 
ment, and  were  bound  to  award  a  contract  if  there  was  only  one 
bid,  the  county  might  be  subjected  to  the  most-  glaring  fraud.  By 
using  the  terms  "  the  lowest  bidder,"  the  intent  of  the  statute  that 
there  should  be  competition  is  manifest.  If  there  is  no  bid  with 
which  a  comparison  can  be  made,  how  can  it  be  said  that  a  bid  is 
the  lowest ;  and  if  there  is  no  lowest  bid,  how  can  the  contract  be 
awarded  ? 

The  return  shows  that  the  relator  was  the  only  bidder  upon  por- 
tions of  the  work  where  his  bid  was  rejected.  He  was,  therefore, 
not  the  lowest  bidder  within  the  meaning  of  the  statute.  He  might 
be  called  the  highest  bidder  as  well  as  the  lowest  bidder.  It  seenu 
to  me  that  a  fair  interpretation  of  the  act  is  that  when  the  contract 
,  is  awarded  it  shall  be  to  the  lowest  bidder. 

It  does  not  seem  possible  that  the  legislature  intended  to  take 
from  the  local  law  making  power,  i.  *.,  the  board  of  supervisors,  all 
discretion  as  to  the  making  of  contracts  for  the  people  of  the  county. 
Suppose,  from  accident  or  design,  it  should  happen  that  there  was 
but  one  bid,  and  that  was  for  grossly  exorbitant  prices,  could  it 
be  claimed  that  the  board  of  supervisors  must,  nevertheless,  award 
'the  contract  ?  Such  a  construction  would  turn  a  statute  intended 
for  the  protection  of  the  public  into  an  instrument  of  fraud  and 
robbery. 
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Under  the  facts  disclosed  we  think  the  respondents  had  the 
power  and  did  right  in  rejecting  the  relator's  proposals,  and  the  order 
is  accordingly  affirmed,  with  costs  and  disbursements. 

Present  —  Barnard,  P.  J.,  and  Pratt,  J.;  Dykma*,  J.,  not 
sitting. 

Order  denying  mandamus  affirmed,  with  costs. 


COLLIS    P.    HUNTINGTON,    Respondent,    v.    HENRY    T 
ATTRILL  and  WILLIAM  K.  SOUTTER,  Appellants. 

JUm  certificate  as  to  the  stock  of  a  company  being  paid  in  full  — 1875,  chap.  611, 
sec  21 — overvaluation  of  property  purchased  by  a  company  and  paid  for  in  stock. 

In  the  month  of  July,  1879,  the  defendant,  Attrill,  purchased  from  one  Littlejobn 
a  tract  of  land  containing  about  140  aores  for  $80,000;  he  paid  $8,000  in 
cash  and  the  balance  was  secured  by  a  purchase-money  mortgage  upon  the 
premises.  In  February,  1880,  the  Rockaway  Beach  Improvement  Company 
was  incorporated  under  the  act  of  1875,  the  capital  stock  being  fixed  at  $700,000, 
the  defendants  Attrill  and  Soutter  being  two  of  the  commissioners  named  to 
receive  subscriptions  therefor.  On  April  thirteenth  the  company  resolved  to 
purchase  the  property  for  the  sum  of  $700,000,  in  payment  of  which  all  the 
capital  stock  of  the  company  was  issued  to  the  defendant  Attrill,  no  part 
thereof  being  paid  in  cash.  Attrill  conveyed  the  property  to  the  company, 
subject  to  the  purchase-money  mortgage,  by  a  deed  dated  April  first, 
acknowledged  April  tenth  and  recorded  April  seventeenth.  On  June  30,  1880, 
the  defendants  and  others,  who  were  directors  of  the  company,  subscribed  and 
swore  to  a  certificate  stating  that  the  amount  of  capital  stock  paid  in  full  was 
the  sum  of  $700,000,  the  full  amount  of  the  capital  stock  of  the  company. 

In  this  action  brought  against  the  defendants  by  the  plaintiff  to  recover  the  debt 
due  to  him  from  the  company,  upon  the  ground  that  the  said  certificate  was 
false,  a  Judgment  was  entered  in  his  favor. 

Bold,  that  it  should  be  affirmed,  as  the  evidence  given  upon  the  trial  Justified 
the  Jury  in  finding  that  the  defendants  had  willfully  and  intentionally  fabricated 
a  false  certificate. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury  at  the  Kings  County  Circuit,  and  from  an  order 
denying  a  motion  for  a  new  trial. 
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Coles  Morris,  Ddos  Mo  Curdy  and  Michael  H.  Cardozo,  for  the 
appellants. 

B.  F.  Tract/)  for  the  respondent 

Dykman,  J. : 

The  Rockaway  Beach  Improvement  Company  was  constituted  in 
pursuance  of  the  provisions  of  an  act  of  the  legislature  designed  to 
provide  for  the  organization  of  business  corporations,  and  passed 
June  21,  1875.  The  certificate  of  incorporation  required  by  the 
statute,  to  give  life  to  the  company,  was  filed  in  the  office  of 
the  Secretary  of  State,  on  the  1 8th  day  of  February,  1880,  and  on  the 
15th  day  of  June,  1880,  the  plaintiff  in  this  action  loaned  to  the 
company  the  sum  ot  $100,000.  • 

As  an  evidence  of  the  debt  and  a  promise  for  its  payment,  the 
plaintiff  received  a  promissory  note  for  the  full  amount,  made  by 
B.  E  Smith,  payable  to  the  order  of  the  Rockaway  Beach  Improve- 
ment Company  (Limited),  on  demand,  with  interest  at  six  per  cent 
per  annum,  and  indorsed  as  follows:  "The  Bockaway  Beach 
Improvement  Company  (Limited),  by  B.  E.  Smith,  General  Man- 
ager, 139  Broadway." 

The  money  was  received  by  the  corporation  and  expended  for  its 
benefit.  As  security  for  the  payment  of  the  loan,  the  plaintiff 
received  $200,000  of  the  bonds  of  the  company,  for  which  it  would 
seem  he  realized  the  sum  of  $932,  and  this  action  is  brought  for 
the  recovery  of  the  balance  due  on  the  loan,  and  it  is  based  on  the 
following  facts: 

In  the  month  of  July,  1879,  the  defendant,  Attrill,  purchased 
from  Littlejohn  a  plot  of  land  containing  about  140  acres,  for  the 
consideration  of  $80,000.  He  paid  $8,000  of  that  sum  in  cash,  and 
executed  a  purchase-money  mortgage  upon  the  property,  as  security 
for  the  payment  of  the  remainder.  The  amount  of  the  capital 
stock  of  the  company  was  $700,000,  and  the  defendant  Attrill 
sold  and  conveyed  the  premises  purchased  by  him  of  Littlejohn, 
minus  twenty-one  acres,  subject  to  the  mortgage  of  $72,000  which 
the  company  assumed  for  the  consideration  of  $700,000,  and 
received  his  pay  in  the  stock  of  the  corporation,  all  of  which  was 
issued  to  him.  His  deed  of  conveyance  to  the  corporation  bean 
date  April  1, 1880 ;  it  was  acknowledged  on  the  tenth  day  of  April 
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and  recorded  on  the  seventeenth  day  of  the  same  month.  On  tho 
13th  day  of  April,  1880,  it  was  resolved  by  the  company  to  pur- 
chase the  property  for  the  sum  of  $700,000,  payable  one-half  in  the 
stock  of  the  company  and  the  other  half  in  casji,  although  Mr. 
Attrill  testified  that  he  knew  nothing  of  that  proposition  to  pay 
him  one-half  of  the  purchase-money  in  cash  until  after  the  delivery 
of  his  deed. 

No  question  arises  upon  these  unimportant  details,  and  the  coun- 
sel for  the  appellants  says  in  his  points  that  no  part  of  the  capital 
stock  of  the  company  was  paid  in  cash,  and  that  it  was  all  issued  to 
the  defendant,  Attrill,  in  payment  for  the  land  conveyed  by  him 
to  the  company.  So  that  fact  is  to  be  taken  as  settled.  On  the  26th 
day  of  February,  1880,  the  defendants  and  others  were  elected 
directors  of  the  company  for  the  first  year. 

After  the  consummation  of  the  sale  to  the  corporation,  and  on  the 
30th  day  of  June,  1880,  the  defendants  and  others  subscribed  and 
swore  to  a  certificate  of  full  paid  stock,  in  which  they  stated  that 
the  amount  of  capital  paid  in  full  was  the  sum  of  $700,000,  the  full 
amount  of  the  capital  stock  of  the  company. 

Although  that  certificate  was  not  literally  true,  yet  it  would  have 
been  constructively  true  and  permissible  under  the  statute,  if^the— 
property  conveyed  by  the  defendant  Attrill  to  the  company  was 
rceeived  for  the  use  and  legitimate  purposes  of  the  corporation  at 
its  fair  value.    (Section  14  of  the  law.) 

So,  conversely,  the  certificate  was  false  if  the  property,  at  the  time 
of  its  conveyance  to  the  company,  was  not  fairly  worth  the  sum  ot 
$772,000,  and  that  is  the  claim  of  the  plaintiff ;  nay  more,  the 
charge  against  the  defendants  is,  that  they  made  an  excessive  valua- 
tion of  the  property  intentionally  and  purposely,  and  so  brought 
themselves  under  the  condemnation  and  penalty  prescribed  by  the 
twenty-first  section  of  the  law  reading  as  follows :  "  If  any  certifi- 
cate or  report  made,  or  public  notice  given  by  the  officers  of  any 
such  corporation,  shall  be  false  in  any  material  representation,  all  the 
officers  who  shall  have  signed  the  same  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  corporation  contracted  while  they  are 
officers  thereof." 

These  defendants  are  brought  precisely  within  that  section,  and 
if  they  willfully  and  intentionally  fabricated  a  false  certificate  of 
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full  paid  stock,  as  the  plaintiff  insists  they  did,  then  this  action 
against  them  may  be  maintained  on  that  ground. 

So  the  question  upon  which  the  liability  of  the  defendant  was 
suspended  waa  the  intentional  falsity  of  the  certificate,  and  that 
depended  upon  the  question  in  its  rear  —  whether  the  property  waa 
purposely  taken  in  at  an  excessive  valuation.  Most  of  the  evidence 
adduced  on  the  trial  was  aimed  at  that  question,  and  a  review  of  the 
testimony  discloses  but  littto  encouragement  to  the  defendants. 

It  would  seem  to  require  a  jury,  possessed  of  almost  infantile 
credulity,  to  find  that  these  defendants  and  their  associates,  endowed 
with  intelligence  and  under  control  of  their  faculties,  and  their 
experience,  could  honestly  believe  that  the  property  conveyed  was 
fairly  worth  the  enormous  sum  of  $772,000. 

The  charge  of  the  trial  judge  was  favorable  to  the  defendants; 
and  imposed  upon  the  plaintiff  a  burden  which  was  heavy  almost 
beyond  the  requirements  of  the  law,  but  which  he  sustained  so 
successfully  as  to  obtain  the  verdict  of  the  jury  under  the  pressure 
of  its  heavy  weight,  and  the  verdict  is  well  supported  by  the 
evidence. 

The  scheme  conceived  by  these  defendants  and  their  associates, 
and  partially  carried  into  execution,  is  almost  beyond  the  imagina- 
tion of  prudent  men,  and  verges  into  folly,  and  if  courts  and  juries 
fail  to  allow  them  credit  for  honest  motives,  the  failure  results  from 
inherent  difficulties  which  seem  to  be  insurmountable. 

The  result  may  be  unfortunate  for  these  defendants,  but  their 
difficulties  seem  to  be  radical  and  beyond  remedy.  We  cannot  inter- 
fere with  the  judgment. 

We  have  examined  all  the  exceptions  of  the  defendants  disclosed 
by  the  record  with  a  care  commensurate  with  the  importance  of  the 
case,  and  we  discover  no  error. 

The  judgment  should  be  affirmed,  with  costs. 

Barnard,  P.  J.,  concurred. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  eel. 
WILLIAM  B.  ASHLEY,  Appellant,  v.  THE  COMMIS- 
SIONERS OF  HIGHWAYS  OF  THE  TOWN  OF  EAST 
FISHKILL,  Respondent. 

Laying  out  and  opening  of  a  Tughicay—Commissumers  of  highway 8  wiU  not  be  compelled 
to  do  eo,  if  the  public  wiU  derive  no  benefit  from  it. 

The  dwelling-house  and  out-buildings  of  the  relator  are  located  about  375  feet 
northerly  of  a  public  highway  in  the  town  of  East  Fisbkill,  access  thereto  being 
obtained  by  means  of  a  private  way  across  the  land  of  another  private  owner, 
and  the  land  of  a  railroad  company.  In  1886  proceedings  were  instituted  by 
the  relator  to  procure  a  public  highway  two  rods  wide  from  his  residence  to 
the  old  road,  and  all  the  stops  and  measures  required  by  the  law  were  taken 
for  that  purpose  and  the  jury  certified  to  the  necessity  of  the  improvement, 
and  the  certificate  of  the  jury  was  delivered  to  the  commissioners  of  highways 
of  the  town,  who  forthwith  filed  it  with  the  town  clerk. 

The  relator  thereupon  released  all  claim  for  damages  to  result  from  the  improve- 
ment, and  agreed  to  fence  the  road  and  indemnify  the  town  against  all  damages 
and  all  expenses  of  litigation.  The  highway  commissioners  having  refused  to 
lay  out  the  road,  the  relator  applied  for  a  peremptory  writ  of  mandamus  com- 
manding them  to  do  so. 

Held,  that  the  motion  was  properly  denied,  as  it  appeared  that  the  road,  if  laid 
out  and  opened,  would  be  beneficial  to  the  relator  only  and  not  to  the  general 
public,  while  the  burden  of  its  construction  and  maintenance  would  be  imposed 
upon  the  town. 

Appeal  from  an  order  made  at  the  Dutchess  County  Special 
Term  denying  a  motion  made  by  the  relator  for  a  peremptory  man- 
damus  requiring  the  commissioners  of  highways  of  the  town  of  East 
Fishkill  to  lay  out  a  certain  highway  in  said  town,  as  determined  by 
the  certificate  of  eleven  jurors  fljed  in  the  office  of  the  clerk  of  said 
town  on  February  6,  1886. 

fferrick  dk  Zosey,  for  the  appellant. 

0.  D.  M.  Baker,  for  the  commissioners,  respondents. 

TP.'  C.  Anthony,  for  the  New  York  and  New  England  Railroad 
Company. 

Dykman,  J. : 

The  dwelling-house  and  out-buildings  of  the  relator  are  located 
on  the  northerly  side  of  a  public  highway  in  the  town  of  East  Fish- 
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kill,  and  about  375  feet  therefrom.  Access  to  his  residence  from 
that  highway  is  now  obtained  by  him  by  means  of  a  private  way 
across  the  land  of  another  private  owner  and  the  land  of  the  New 
England  Railroad  Company.  His  way  is  laid  across  the  railroad  at 
grade,  and  also  across  a  natural  stream  of  water,  about  fifteen  feet 
in  width.  It  is  two  rods  wide,  and  gates  are  maintained  upon  it 
on  each  side  of  the  track  of  the  railroad. 

In  the  month  of  January,  1886,  proceedings  were  instituted  by 
the  relator  to  procure  a  public  highway,  two  rods  wide,  from  his 
residence  to  the  old  road,  and  all  the  steps  and  measures  required 
by  the  law  were  taken  for  that  purpose,  and  the  jury  certified  to 
the  necessity  of  the  improvement  and  delivered  the  certificate  of 
the  jury  to  the  commissioners  of  highways  of  the  town,  and  they 
forthwith  filed  it  with  the  town  clerk.  The  relator  thereupon 
released  all  claim  for  damages  to  result  from  the  improvement,  and 
agreed  to  fence  the  road  and  indemnify  the  town  against  all  dam- 
ages and  all  expenses  of  litigation.  Still  the  highway  commissioners 
refused  to  lay  out  the  road,  and  the  relator  applied  to  the  Special 
Term  for  a  peremptory  writ  of  mandamus  which  should  command 
them  to  do  so,  and  his  motion  was  denied,  and  he  appealed  from 
the  order  of  denial. 

From  the  foregoing  statement  it  is  plainly  seen  that  the  com- 
missioners of  highways  are  subserving  the  interest  of  their  town  by 
refusing  to  follow  the  certificate  of  the  jury  and  lay  out  the  pro- 
posed highway.  If  laid  out  and  opened  it  would  be  beneficial  to 
the  relator  alone,  and  not  to  the  general  public,  and  the  burden  of 
its  construction  and  maintenance  would  be  imposed  upon  the  town 
for  the  accommodation  of  one  person.  It  is  true  the  relator  has 
executed  a  personal  undertaking  to  defray  the  expenses  of  the 
improvement,  but  the  validity  of  the  instrument  is  quite  doubtful* 
.  and  in  our  view  it  should  be  allowed  no  influence.  The  highway, 
if  constructed,  would  be  substantially  for  a  private  purpose,  to  fur- 
nish the  relator  with  an  unobstructed  way  from  his  house  to  the 
road,  and  in  our  view  the  compulsory  power  of  this  court  should 
not  be  exerted  for  the  accomplishment  of  that  object. 

Our  conclusion,  therefore,  is  that  the  public  interests  and  the 
purposes  of  justice  will  be  best  subserved  by  withholding  the  writ. 
This  view  renders  further  examination  of  the  questions  involved 
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unnecessary,  and  we  think  the  order  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Pratt,  J.,  concurred  in  result ;  Barnard,  P.  J.,  not  sitting. 

Order  affirmed,  with  ten  dollars  costs,  besides  disbursements. 


JAMES  E.  MUNGER,  Respondent,  v.  GEORGE  B.  CURTIS 
and  EUPHEMIA,  his  Wife,  THE  MECHANICS'  SAVINGS 
BANK  OF  FISHKILL-ON-THE-HIJDSON  and  Others, 
Appellants. 

Mechanics'  Urn  —  does  not  exist  until  notice  is  filed — it  only  affects  such  interest  as  the 
owner  then  has— 1885,  chap,  842. 

On  June  18, 1886,  a  building  which  the  plaintiff  had  erected  under  a  contract 
made  with  the  defendant  Curtis  was  accepted  by  the  latter.  On  that  day, 
at  about  two  o'clock  in  the  afternoon,  the  defendant  Curtis  and  his  wife  exe- 
cuted a  mortgage  upon  the  premises  for  the  sum  of  (900  to  a  savings  bank,  and 
received  from  the  bank  that  amount.  The  savings  bank  sent  the  mortgage  by 
mail  to  the  county  clerk,  at  Poughkeepsie,  who  received  it  at  seven  o'clock  p.  K~ 
on  June  nineteenth.  On  June  twenty-first,  at  eight  a.  m.,  the  plaintiff  filed  a 
mechanics'  lien  upon  the  same  premises. 

Held,  that  the  lien  of  the  mortgage  was  entitled  to  priority  over  that  of  the 
plaintiff. 

That  the  fact  that  the  bank  knew  that  the  plaintiff  had  not  been  paid  did  not 
affect  its  right  to  such  priority,  in  the  absence  of  proof  that  it  colluded  with 
Curtis  to  defeat  the  claim  and  lien  of  the  plaintiff. 

Appeal  from  a  judgment,  entered  in  Dutchess  county  upon  the 
trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  to  foreclose  a  mechanics9  lien  upon  land 
in  Matteawan,  in  the  county  of  Dutchess,  N.  Y. 

The  plaintiff  and  the  defendant  Curtis  entered  into  a  contract  by 
which  the  plaintiff  was  to  furnish  materials  and  do  the  carpenter 
work  in  building  a  house  on  land  described  in  the  complaint  for 
$850.40,  to  be  paid  when  the  building  was  completed.  The 
building  was  completed  on  the  18th  of  June,  1886,  and  accepted 
by  the  defendant  Curtis. 

On  the  18th  day  of  June,  1886,  defendant  Curtis  and  his  wife 
executed  a  mortgage  on  the  said  premises  to  the  defendant  the-  . 
Hun— Vol.  XLII       59 
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Mechanics'  Savings  Bank,  for  $900.  The  bond  and  mortgage  were 
delivered  to  the  bank  by  Curtis  at  two  o'clock  in  the  afternoon  of 
the  nineteenth  day  of  Jane,  and  the  amonnt  of  the  mortgage 
was  then  paid  by  the  bank  to  him.  The  defendant  Curtis,  after 
receiving  the  $900  from  the  bank,  absconded  without  paying  the 
plaintiff.  The  savings  bank  sent  the  mortgage  by  mail  to  the  county 
clerk's  office  at  Ponghkeepsie  for  record,  where  it  was  filed,  for  record, 
at  seven  o'clock,  p.  m.,  on  the  nineteenth  day  of  June.  On  the  18th 
day  of  June,  1886,  the  defendant  Curtis  executed  a  mortgage  to  Tal- 
lardy  and  Aldridge  for  $300  on  the  same  premises,  and  which  was 
filed  in  the  Dutchess  county  clerk's  office,  for  record,  on  the  21st  day 
of  June,  1886,  at  seven  o'clock  and  thirty  minutes  a.  m. 

On  the  21st  day  of  June,  1886,  the  plaintiff  filed  a  mechanics' 
lien  in  said  clerk's  office  upon  the  same  premises  at  eight  o'clock 
a.  h.  of  that  day,  to  secure  the  payment  of  his  claim  of  $850.40, 
and  brought  this  action  to  foreclose  his  lien,  claiming  his  lien  to  be 
prior  to  both  of  said  mortgages. 

On  the  trial  judgment  was  rendered  to  the  effect  that  said 
mechanics'  lien  was  the  first  lien  on  said  premises;  that  the 
savings  bank  mortgage  was  the  second  lien ;  and  the  Tallardy 
and  Aldridge  mortgage  was  the  third  lien. 

H.  H.  Hustis,  for  savings  bank,  appellants. 

Wm.  £.  Wooding  for  the  respondent. 

Dykman,  J. : 

This  is  an  action  to  foreclose  a  mechanics'  lien,  under  the  pro- 
vision of  chapter  342  of  the  Laws  of  1885.  The  first  section  of  that 
law  provides  that  any  person  who  shall  perform  labor  or  furnish 
materials  in  the  erection  of  a  house  may,  upon  filing  the  notice  of 
lien  prescribed  in  the  fourth  section,  have  a  lien  for  the  priee 
and  value  of  the  same  upon  the  house  and  premises,  to  the 
extent  of  the  right,  title  and  interest  of  the  owner  existing  at  that 
time. 

Under  that  law,  therefore,  a  person  furnishing  labor  and  materials 
for  the  erection  of  any  structure  specified  therein  becomes  a  creditor- 
at-large,  with  a  claim  which  may  ripen  into  a  lien,  but  he  acquires 
no  lien  upon  the  premises  until  he  files  the  requisite  notice  pre* 
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Bcribed  for  that  purpose.  If  previous  to  the  time  of  filing  such 
notice  of  lien  the  title  to  the  premises  has  become  vested  in  another, 
he  can  acquire  no  lien,  and  his  rights  in  that  respect  are  cut  off  and 
loet.  So  if  the  premises  are  incumbered  by  a  mortgage  to  a  hona 
fide  creditor,  his  claim  is  subordinate  to  the  lien  created  thereby. 
These  principles  have  always  been  recognized,  and  they  seem  to 
control  this  case. 

The  mortgage  to  the  Mechanics'  Savings  Bank  was  honest,  and 
although  all  the  parties  assumed  that  the  money  procured  thereon 
would  be  appropriated  to  the  payment  of  the  claim  of  the  plaintiff, 
yet  the  bank  in  no  way  undertook  to  make  such  application,  and 
the  law  imposed  no  obligation  upon  it  to  do  so.  Section  2  of  the 
Laws  of  1885  has  no  application  to  such  a  case  as  this,  and  affords 
the  plaintiff  no  relief.  The  equities  of  the  parties  are  equal,  and 
the  plaintiff  can  secure  only  the  relief  afforded  him  by  the  pro- 
visions of  the  law,  and  that  furnishes  him  no  rights  prior  or  superior 
to  the  lien  of  the  bank  mortgage. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
without  costs. 

Paatt,  J. : 

It  does  not  seem  to  me  that  section  2  of  chapter  342  of  the  Laws  of 
1885  has  any  application  to  the  facts  disclosed  in  this  case.  No 
fraud  on  the  part  of  the  defendant,  the  Mechanics'  Savings  Bank,  is 
shown.  It  is  not  necessary  to  construe  that  section,  as  no  part  of  it 
was  intended  to  cover  a  case  like  the  one  in  hand.  That  section 
only  applies  to  cases  where  the  money  is  paid,  or  the  incumbrance  is 
put  on  by  collusion  with  the  owner  for  the  purpose  of  defrauding 
the  contractor  or  sub-contractor. 

It  is  the  settled  law  that  a  mechanics9  lien  only  attaches  to  the 
extent  of  the  interest  of  the  owner  at  the  time  the  notice  of  lien 
is  filed. 

The  mortgage  to  the  savings  bank  was  executed  on  the  19th  of 
June,  1886,  and  the  notice  of  lien  was  not  filed  until  June  twenty- 
first  thereafter,  hence  the  lien  only  attached  to  the  equity  of  redemp- 
tion then  held  by  Curtis.  {Payne  v.  Wilson,  11  Hun,  305 ;  S.  0., 
74N.Y.,  355.) 

The  latter  case  holds,  that  a  person  entitled  to  a  mechanics'  lieu 
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acquires  no  specific  lien  until  lie  files  his  notice ;  up  to  that  time  he 
is  a  general  creditor,  with  no  greater  equities  than  other  general 
creditors,  and  he  is  affected  by  all  equities  in  favor  of  those  dealing 
with  his  debtor. 

A  lien  will  not  cut  off  or  affect  a  prior  unrecorded  mortgage  made 
in  good  faith,  and  hence  the  struggle  here  over  the  question  of 
priority  of  recording  the  mortgage  and  filing  the  notice  of  lien  was 
unnecessary.  The  mortgage  was  executed  and  delivered,  and  the 
money  paid  prior  to  filing  the  notice  of  lien,  and  the  equity  of 
the  mortgagee  attached  prior  to  the  lien  without  reference  to  the 
recording  act. 

In  the  absence  of  proof  that  the  bank  colluded  with  Curtis  to 
defeat  the  claim  and  lien  of  the  plaintiff,  and  that  its  mortgage 
consequently  was  fraudulent  and  void,  the  mortgage  is  entitled  to 
priority. 

The  fact  that  the  bank  knew  the  plaintiff  had  not  been  paid  was 
immaterial.  Any  person  has  a  right,  in  good  faith,  to  loan  money 
and  take  security  from  a  party  who  is  indebted  to  others,  and  a  gen- 
eral creditor  has  a  right  to  obtain  security  for  his  debt  in  preference 
to  other  general  creditors. 

The  good  faith  of  the  bank  here,  cannot  be  questioned.  The 
money  raised  upon  the  mortgage  was  stated  by  Curtis  to  be  applied 
to  pay  off  his  debt  to  the  plaintiff.  The  bank  has  as  good  a  right 
to  trust  Curtis  as  the  plaintiff  had ;  the  fact  that  he  turned  out  to  be 
dishonest  is  not  the  fault  of  the  bank.  The  plaintiff  knew  that 
Curtis  was  to  get  the  money  from  the  savings  bank,  and  he  must 
have  known  that  he  could  only  get  it  by  giving  a  mortgage.  It  is 
clear  to  my  mind  that  this  case  falls  within  the  principle  stated  in 
the  case  of  Payne  v.  Wilson  (74  N.  Y.  355). 

The  judgment  should  be  reversed  and  new  trial  granted,  without 
costs. 

Present  —  Dykman  and  Pratt,  J. ;  Barnard,  P.  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  without  costs. 
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AARON   S.   EOBBINS,  Respondent,  v.  JOEL  J.  AUSTIN, 

Appellant. 

Deed— when  one  executed  by  an  attorney,  "Francis  Meriam,  attorney,  by  Eliza 
Meriam"  mil  be  held  to  pass  the  htle  of  Elba  Mertam,  the  principal 

A  deed  began:  "This  indenture,  made  the  ninth  day  of  June,  one  thousand 
eight  hundred  and  seventy-four,  between  Eliza  Meriam  of  *  *  *  by  Francis 
Meriam,  her  attorney,  under  and  by  virtue  of  a  certain  power."  The  attestation 
clause  was  as  follows  :  "  In  witness  whereof  the  said  party  of  the  first  part  by 
her  attorney  has  hereunto  set  her  hand  and  seal  the  day  and  year  first  above 
written.*    It  was  signed  "  Francis  Meriam,  attorney,  by  Eliza  Meriam." 

Held,  that  as  the  instrument  showed,  by  its  terms,  that  it  was  the  deed  of  Eliza 
Meriam  who  was  the  owner  of  the  fee.  it  conveyed  a  good  title. 

Wilke  v.  Back  (*  East.,  142)  followed;  Tow  mend  v.  Corning  (28  Wend.,  435)  and 
Spencer  v.  Field  (10  id.,  88)  distinguished. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  at  the  Kings  County  Special  Term  by  the 
court  without  a  jury. 

George  C.  Case,  for  the  appellant. 

John  Z.  Loft,  for  the  respondent. 

Pratt,  J. : 

This  is  an  action  for  the  specific  performance  of  a  contract  for 
the  exchange  of  land.  The  only  question  involved  is  the  execution 
of  the  deed  from  Eliza  Meriam  to  William  A.  Bradley,  through 
which  the  plaintiff  claims  title.  The  deed  begins :  "  This  indenture, 
made  the  ninth  day  of  June,  one  thousand  eight  hundred  and 
seventy-four,  between  Eliza  Meriam,  of  (etc.),  by  Francis  Mer- 
iam, her  attorney,  under  and  by  virtue  of  a  certain  power."  The 
attestation  clause  is :  "  In  witness  whereof  the  said  party  of  the  first 
part,  by  her  attorney,  hath  hereunto  set  her  hand  and  seal  the  day 
and  year  first  above  written ; "  signed  "  Francis  Meriam,  attorney, 
by  Eliza  Meriam." 

We  think  this  deed  conveys  a  good  title.  The  instrument  fairly 
shows  by  its  terms  that  it  was  the  deed  of  Eliza  Meriam,  owner  of 
the  fee.  The  grant  purports  to  be  the  grant  of  the  principal,  and 
the  attestation  clause  shows  that  the  principal  is  attesting  to  it 
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her  hand,  her  seal.  This  complies  with  the  requirements  of  the 
law.  In  Wilk8  v.  Back  (2  East,  142)  it  was  held  that  the  signa- 
ture, "  for  James  Brown,  Mathias  Wilk6,"  was  a  good  execution  by 
Brown,  and  that  authority  is  not  overruled  by  any  authority  in  this 
State,  but  is  recognized  law.  (See  Tqvmsend  v.  Corning,  23 
Wend.,  435.) 

In  Wilks  v.  Back,  Justice  Grouse  says :  "  I  accede  to  the  doc- 
trine in  all  the  cases  cited,  that  an  attorney  must  execute  his  power 
in  the  name  of  his  principal,  aud  not  in  his  own  name ;  but  here  it 
was  so  done,  for  where  is  the  difference  between  signing  T.  B.  by 
M.  W.,  his  attorney,  which  must  be  admitted  to  be  good,  and 
M.  W.  for  T.  B.  In  either  case  the  act  of  sealing  and  delivery  is 
done  in  the  name  of  the  principal,  and  by  his  authority,  and  whether 
the  attorney  put  the  name  first  or  last  cannot  affect  the  validity  of 
the  act  done." 

The  cases  upon  which  the  defendant  relies,  namely :  Tovmsend 
v.  Corning  (23  Wend.,  435)  and  Spencer  v.  Field  (10  id.,  page  83), 
do  not  contravene  this  doctrine,  as  in  that  case  the  deed  was  signed 
merely  by  the  attorney,  Harvey  Baldwin ;  neither  the  hand  nor  seal 
of  the  grantor  purport  to  be  affixed  to  the  instrument,  and  for  that 
defect  it  was  held  invalid.  {Jone*  v.  Carter,  4  Ben.  &  M.,  196.) 
A  deed  executed  by  "  Bushrod  Washington,  attorney  for  Carter,* 
was  held  to  be  good. 

The  judgment  should  be  affirmed,  with  costs. 

Present  —  Barnard,  P.  J.,  Dtkman  and  Pratt,  J  J. 
Judgment  affirmed,  with  costs. 


JOHN    LIBBEY,.  Appellant,    v.    EMMA    J.    MASON, 

Respondent. 

LeUon  of  administration  —  when  they  may  be  granted  without  ieeuing  a  diatom  fe 
non-reeident*  —  Code  of  Civil  Procedure,  $ee.  9662. 

Lydia  C.  Libbey,  a  resident  of  the  city  of  Brooklyn,  died  there  intestate,  testing 
a  daughter,.  Emma,  who  then  resided  in  that  city,  and  a  husband,  who  resided 
in  the  State  of  Maine.  The  daughter  presented  a  petition  to  the  surrogate 
praying  that  letters  of  administration  upon  her  mother's  estate  might  be  issued 
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to  her.  A  few  days  thereafter  the  husband  presented  a  similar  petition  asking 
that  letters  be  issued  to  him.    The  surrogate  granted  letters  to  the  daughter. 

Edd,  that  as  it  appeared  that  the  husband  was  a  non-resident  the  surrogate  was 
authorized,  by  section  9602  of  the  Code  of  Civil  Procedure,  to  grant  the  letters 
to  the  daughter  on  the  presentation  of  her  petition,  without  issuing  any  cita- 
tion to  the  husband. 

That  he  could  exercise  this  power  as  well  after  as  before  the  filing  of  the  petition 
of  the  husband. 

That  the  non-residence  of  the  husband  was  decisively  established  by  the  fact 
that  he  voted  regularly  in  the  State  of  Maine,  where  he  owned  a  small  place 
and  was  accustomed  to  pass  most  of  his  time. 

Appeal  from  an  order  of  the  surrogate  of  Kings  county  refusing 
to  grant  letters  of  administration  to  the  plaintiff,  the  husband  of  the 
intestate,  and  granting  them  to  the  defendant,  her  married  daughter. 

For  a  statement  of  the  facts  see  the  opinion  of  Dtkman,  J. 

Cfuiuneey  B.  Ripley  and  A.  B.  Tappan,  for  the  appellant. 
Nathaniel  B.  Cooke,  for  the  respondent. 

Barnard,  P.  J. : 

The  conclusion  of  the  surrogate,  that  the  petitioner  Libbey  is  a 
resident  of  the  State  of  Maine,  is  well  supported  by  the  evidence. 
The  proof  shows  that  lie  owns  a  small  place  in  Orono,  Penobscot 
county,  in  that  State.  That  he  has  been  accustomed  to  pass  most  of 
tlie  time  there,  and  above  all,  that  ho  has  voted  regularly  in  that 
State.  This  is  a  decisive  proof  of  residence  under  the  laws  of 
Maine,  as  well  as  under  our  laws.  The  evidence  also  shows  that  the 
petitioner  Mason  resides  in  Brooklyn,  N.  Y. —  a  temporary  change 
of  domicile,  for  the  purpose  of  educating  her  children.  (Duput/  v. 
Wurte,  53  N.  Y.,  556.) 

The  whole  question,  then,  is  whether  the  granting  of  the  letter 
to  Mrs.  Emiua  Mason  was  proper. 

The  petitioner  Libbey  was  the  husband  of  Lydia  0.  Libbey,  the 
deceased,  intestate.  The  petitioner,  Mrs.  Mason,  was  the  daughter 
(only  daughter)  of  the  intestate.  The  husband,  by  the  Revised 
Statutes,  had  the  better  right.    (3  R.  S.  [7th  ed.],  2290,  §  27.) 

By  the  Code  of  Civil  Procedure,  however,  it  is  provided  that  non- 
residents of  equal  or  better  right  than  a  petitioner,  to  administration 
upon  the  estate  of  a  deceased  person,  need  not  be  cited,  and  that 
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when  it  is  not  necessary  to  cite  a  person,  letters  may  be  granted  to 
a  petitioner.     (Sec.  2662.) 

The  petition  of  Mrs.  Mason  was  presented  to  the  surrogate,  and 
no  citation  was  issued  to  the  husband.  Letters  to  her  were,  there- 
fore, properly  granted  under  this  section,  if  the  husband  was  a  resi- 
dent of  the  S&te  of  Maine,  about  which  fact  there  is  no  doubt. 
His  petition,  even  if  made  before  the  actual  granting  of  letters  to 
Mrs.  Mason,  had  no  relevancy  beyond  the  fact  that  he  declared  him- 
self therein,  to  be  a  resident  of  Kings  County,  N.  Y.  If  that  was 
true,  then  a  citation  should  have  been  issued  to  him ;  but  it  was 
not  the  fact,  and  the  petition  failed. 

The  surrogate's  decree  was,  therefore,  right,  and  should  be  affirmed, 
with  costs. 

Pratt,  J.,  concurred 

Dykman,  J. : 

Lydia  C.  Libbey  resided  in  Brooklyn  and  died  there  intestate, 
leaving  Emma  J.  Mason;  her  only  child,  who  resided  in  Brooklyn 
at  the  time  of  her  mother's  death,  and  now  resides  in  the  city  of 
New  York,  and  John  Libbey,  her  husband,  who  resides  in  the  State 
of  Maine. 

Emma  J.  Mason  presented  a  petition  to  the  surrogate  of  Kings 
county  praying  for  the  issuance  of  letters  of  administration  upon 
her  mother's  estate  to  her.  A  few  days  subsequently  John  Libbey, 
the  husband,  also  presented  a  similar  petition  to  the  surrogate,  who 
thereupon  decided  that  letters  should  issue  to  the  daughter.  From 
that  decree  the  husband  has  appealed. 

Section  2662  of  the  Code  of  Civil  Procedure  is  this :  "  Every 
person  being  a  resident  of  the  State  who  has  a  right  to  administration, 
prior  or  equal  to  that  of  the  petitioner,  and  who  has  not  renounced, 
must  be  cited  upon  a  petition  for  letters  of  administration.  The  surro- 
gate may,  in  his  discretion,  issue  a  citation  to  non-residents,  or  those 
who  have  renounced,  or  to  any  or  all  other  persons  interested  in  the 
estate  whom  he  thinks  proper  to  cite.  Where  it  is  not  necessary  to 
cite  any  person,  a  decree  granting  to  the  petitioner  letters,  may  be 
made  upon  presentation  of  the  petition/' 

Under  the  law  it  was  not  incumbent  upon  the  surrogate  to  issue 
a  citation  to  the  husband,  and  it  was  entirely  within  his  competence 
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and  discretion  to  issue  letters  to  the  daughter  immediately  upon 
the  presentation  of  her  petition.  The  failure  to  issue  letters  to  the 
daughter  previous  to  the  presentation  of  the  petition  of  the  hus- 
band did  not  divest  the  surrogate  of  his  discretion,  and  he  could 
exercise  the  same  thereafter  as  well  as  theretofore. 

We  do  not  find  that  the  discretion  of  the  surrogate  was  improperly 
exercised,  and  the  decree  should  be  affirmed,  with  costs  to  be  paid 
by  the  appellant  personally. 

Order  affirmed,  with  costs. 


GEORGE  ALDRIDGE  and  PATRICK  W.  CARLIN,  Appel- 
lants, v.  JOHN  F.  CLAUSEN,  Respondent. 

Rules  for  navigation  of  vessel*  —  when  a  vessel  is  to  be  considered  as  an  "overtaking  " 
and  not  a  "crossing"  vessel,  within  the  meaning  of  Navigation  Rules  17,  22,  28 
and  24. 

This  action  was  brought  to  recover  damages  sustained  by  the  plaintiffs'  sloop  by 
a  collision  with  the  defendant's  lighter  in  the  East  river.  Both  vessels  were 
beating  np  the  river  with  the  wind  dead  ahead,  and  at  the  time  of  the  collision 
both  were  on  the  starboard  tack,  the  lighter  being  to  the  windward.  The  sloop 
entered  the  East  river  after  the  lighter,  and  sailed  faster  than  the  lighter  and 
closer  to  the  wind.  The  captain  of  the  sloop  finding  that  she  could  not  cross 
ahead  or  at  the  stern  of  a  tug  and  her  tow,  which  were  also  going  up  the  river, 
caused  her  helm  to  be  put  down  and  signaled  to  the  lighter  to  go  about,  which 
it  attempted  to  do,  but  did  not  succeed  in  accomplishing  in  time  to  avoid  a  col- 
lision with  the  sloop.  There  was  nothing  in  the  evidence  fixing,  with  even 
approximate  accuracy,  the  difference  in  the  courses  of  the  vessels. 

Held,  that  even  if  it  were  assumed  that  there  was  a  difference  of  three  points 
between  the  courses  of  the  vessels,  the  sloop  was  to  be  considered  as  an  over- 
taking vessel,  and  not  as  a  crossing  vessel,  within  the  meaning  of  these  terms 
as  used  in  the  navigation  rules,  and  was  bound  to  keep  out  of  the  way  of  the 
lighter.    (Dykmax,  J.,  dissenting.) 

The  Clement  (1  Sprague,  257);  The  Cayuga  (14  Wall.,  270)f  The  Peckfbrton  Castle 
(2  Prob.  Div.,  222)  distinguished. 

Appeal  from  a  judgment  dismissing  the  complaint,  entered  in 
Dutchess  county  upon  the  trial  of  this  action  by  the  court  without 
a  jury. 

The  suit  is  for  damages  caused  by  a  collision  in  the  East  river, 
which  occurred  in  October,  1883,  between  the  plaintiffs'  sloop 
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and  the  defendant's  lighter.  Both  vessels  were  heating  up  the 
East  river,  with  the  wind  nearly  dead  ahead,  and  with  a  flood 
tide.  The  sloop  was  the  faster  vessel.  Both  tacked  on  the  Brook- 
lyn shore,  the  lighter  about  abreast  of  Gold  street  and  the  sloop 
about  abreast  of  Pearl  street.  The  lighter  could  not  lie  so  close  to 
the  wind  as  the  sloop  did,  and,  moreover,  after  the  lighter  was 
headed  off  from  Brooklyn  she  starboarded  her  helm  to  get  under 
the  stern  of  a  tug  with  four  schooners  in  tow,  two  on  each  side, 
which  was  also  going  up  the  river.  The  sloop  kept  her  course  with- 
out change  until  she  also  approached  the  tug  and  tow,  when,  finding  , 
that  she  could  not  cross  ahead  of  them  by  keeping  on,  and  that 
she  could  not  get  under  their  sterns  by  keeping  off,  her  helm  was  , 
put  down  and  she  came  up  into  the  wind  and  lay  in  stays.  The 
lighter,  which  was  approaching  the  sloop's  starboard  side,  was 
hailed  to  go  about,  and  after  a  period  she  attempted  to  do  so,  but 
not  in  season  to  avoid  the  sloop. 

The  rules  for  avoiding  collisions,  passed  by  congress  (U.  8.  Rev. 
Stat.,  §  4233),  furnish  the  law  by  which  these  two  vessels  were  to 
be  guided  in  their  navigation,  and  according  to  which  the  rights  of 
the  parties  must  be  determined.  The  plaintiffs  claimed  that  the  rules 
applicable  are  the  seventeenth,  twenty-third  and  twenty-fourth, 
which  are  as  follows : 

Bule  17.  When  two  sail  vessels  are  crossing  so  as  to  involve  risk 
of  collision,  then,  if  they  have  the  wind  on  different  sides,  the  ves- 
sel with  the  wind  on  the  port  side  shall  keep  out  of  the  way  of  the 
vessel  with  the  wind  on  the  starboard  side,  except  in  the  case  in  which 
the  vessel  with  the  wind  on  the  port  side  is  close  hauled  and  the 
other  vessel  free,  in  which  case  the  latter  vessel  shall  keep  out  of 
the  way.  But  if  they  have  the  wind  orf  the  same  side,  or  if  one  of 
them  has  the  wind  aft,  the  vessel  which  is  to  windward  shall  keep 
out  of  the  way  of  the  vessel  which  is  to  leeward. 

Rule  23.  Where,  by  Rules  17,  19,  20  and  22,  one  of  two  vessels 
shall  keep  out  of  the  way,  the  other  shall  keep  her  course,  subject 
to  the  qualifications  of  Rule  24. 

Rule  24.  Tn  construing  and  obeying  these  rules,  due  regard  must 
be  had  to  all  dangers  of  navigation,  and  to  any  special  circumstances 
which  may  exist  in  any  particular  case,  renderiug  a  departure  from 
them  necessary  in  order  to  avoid  immediate  danger. 
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The  defendant  claimed  that  the  rule  applicable  is  the  twenty- 
second  rule,  which  is  as  follows:  "Every  vessel  overtaking  any 
other  vessel  shall  keep  out  of  the  way  of  the  last  mentioned  vessel." 
The  jndge  below  sustained  this  contention,  and  held  that  the  sloop 
was  an  overtaking  vessel,  and  that  she  was  bound  to  keep  out  of  the 
way  of  the  lighter,  and  that,  having  failed  to  do  so,  she  contributed 
to  the  collision. 

H.  H.  Hustis  and  R.  D.  Benedict,  for  the  appellants. 

Edwin  G.  Davis,  for  the  respondent. 

Oullen,  J.: 

This  appeal  is  from  a  judgment  dismissing  the  complaint  on  a 
trial  before  a  justice  of  this  court,  without  a  jury.  It  is  doubtful 
whether  the  exceptions  of  the  plaintiffs  are  sufficient  to  raise  any 
question  on  this  appeal,  because  the  trial  justice  was  not  requested 
to  find  any  facts  on  which  a  recovery  by  the  plaintiffs  could  be  pre- 
dicated, and  hence,  of  course,  no  exceptions  were  taken  to  any 
refusals  by  the  court  to  find  such  facts.  However,  we  are  disposed 
to  pass  over  this  question  and  examine  the  case  on  the  merits  to  see 
if  there  was  an  error  committed  by  the  trial  court. 

This  action  was  brought  to  recover  damages  sustained  by  the 
plaintiffs'  sloop  by  a  collision  with  the  defendant's  lighter  in  the 
East  river.  Both  vessels  were  beating  up  the  river  with  the  wind 
dead  ahead,  and  at  the  time  of  the  collision  both  were*  on  the  star- 
board tack,  the  lighter  being  to  the  windward.  The  sloop  entered 
the  East  river  after  the  lighter,  and  not  only  sailed  faster  than  the 
lighter,  but  also  closer  to  the  wind.  The  main  point  involved  in 
this  controversy  is  whether,  at  the  time  of  the  collision,  the  sloop 
is  to  be  considered  with  reference  to  the  lighter  as  an  overtaking 
vessel  or  a  crossing  vessel.  If  an  overtaking  vessel  then,  under  the 
twenty-second  navigation  rule,  it  was  the  duty  of  the  sloop  to  have 
kept  out  of  the  way  of  the  lighter.  If  the  vessels  are  to  be  con- 
sidered as  crossing,  then,  both  having  the  wind  on  the  same  side, 
the  windward  vessel,  that  is,  the  lighter,  was  bound,  under  the 
seventeenth  rule,  to  keep  out  of  the  way  of  the  sloop. 

The  contention  of  the  plaintiffs  as  to  the  fact,  is  that  there  were 
three  or  four  points  difference  between  the  courses  of  the  two  ves- 
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sels,  and  as  to  the  law,  is  that  such  a  difference  makes  the  sloop  a 
crossing  vessel,  instead  of  an  overtaking  vessel.  As  to  the  question 
of  fact,  here  also  the  plaintiffs'  case  is  defective.  There  seems  to 
be  nothing  in  the  evidence  fixing,  with  even  approximate  accuracy, 
the  difference  in  the  courses  of  the  vessels.  The  seventh  finding 
of  fact  is  that  the  lighter  could  not  lie  within  several  points  as  near 
the  wind  as  the  sloop,  but  there  is  no  finding  determining  the 
absolute  courses  of  the  vessels.  But,  if  it  be  assumed  that  there 
was  a  difference  of  three  points  between  the  courses  of  the  vessels, 
still  we  are  of  opinion  that  the  sloop  was  an  overtaking  vessel,  aacl 
not  a  crossing  vessel,  within  the  navigation  rules. 

Three  cases  are  cited  by  the  plaintiff  to  sustain  the  claim  that 
such  a  divergence  of  course  constitutes  a  crossing  vessel.  The  first 
is  the  case  of  the  Clement  (I  Sprague,  257).  In  that  case  there  was 
a  difference  of  only  two  points  between  the  courses  of  the  vessels, 
and  the  vessel  to  windward  was  held  in  fault  in  not  keeping  out 
of  the  way  of  the  leeward  vessel.  But  this  decision,  which  arose 
before  the  navigation  rules,  was  based  solely  on  the  ground  that 
the  windward  vessel  had  the  wind  free,  and  not  with  reference  to 
the  fact  that  the  vessels  were  to  be  considered  as  crossing. 

The  second  is  the  case  of  the  Cayuga  (14  Wallace,  270).  In  this 
case  the  difference  between  the  courses  of  the  vessels  was  over  three 
points,  and  the  case  was  held  to  be  one  of  crossing  vessels.  The 
court  held  that  the  rule  as  to  overtaking  vessels  did  not  apply; 
because,  at  the  time  precautions  first  became  necessary,  the  distance 
between  the  vessels  on  a  line  at  right  angles  to  their  courses  was 
very  great  and  the  steamers  nearly  abreast. 

The  third  is  the  case  of  the  Peckforton,  Castle  (2  Prob  Div., 
222).  Here,  ako,  the  question  arose  whether  it  was  to  be  considered 
a  case  #f  a  crossing  or  overtaking  vessel.  The  Admiralty  court 
found  the  divergence  or  difference  of  the  courses  to  be  four  points, 
but  based  its  decision  on  the  ground  that  the  windward  vessel  had 
the  wind  f ree,  and  should  therefore  have  avoided  the  collision.  On 
appeal  (3  Prob.  Div.,  11),  the  court  held  that  the  difference  of 
course  was  at  least  five  points,  and  that  the  Peckforton  Castle  had 
never  been  seen  from  the  colliding  ship  in  any  direction  abaft  her 
beam,  and  that,  hence,  it  was  strictly  a  case  of  crossing  vessels,  in 
which  it  was  the  duty  of  the  windward  vessel  to  avoid  the  other. 
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It  Vill  thus  be  seen  that  the  cases  cited  (the  last  two  of  which 
only  are  in  point),  do  not  attempt  to  define  what  is  a  crossing  ves- 
Bel  with  regard  solely  to  the  difference  of  their  courses.  Nor  can  I 
find  any  case  in  which  the  difference  of  the  courses  is  made  the  sole 
controlling  element.  In  the  case  of  the  Frcmconia  (2  Prob.  Div.,  12) 
the  question,  also,  arose  whether  the  case  was  to  be  considered  one 
of  crossing  ships  or  of  an  overtaking  ship.  The  court  there  say  : 
"  The  rule  as  to  crossing  ships  uses  that  term  as  a  term  of  navigation, 
not  as  a  mathematical  term  ;  and  so,  when  the  rule  speaks  of  one  ship 
overtaking  another,  it  is  a  sea  and  not  a  mathematical  term."  It 
then  proceeds  to  hold  that  a  vessel  will  be  considered  an  overtak- 
ing vessel,  if  the  hinder  vessel  is  so  far  astern  that  it  cannot  see  the 
side  lights  of  the  forward  ship,  even  though  their  courses  be  not 
parallel.  But,  in  all  these  cases  the  vessels  were  in  comparatively 
broad  waters,  and  not  going  in  the  same  general  direction.  In  the 
case  of  the  Cayuga,  the  steamers  were  crossing  the  river  from  oppo- 
site sides.  In  the  case  of  the  Peckforton  Castle,  the  vessels  were 
at  6ea  at  the  end  of  the  English  channel,  one  bound  up  the  chan- 
nel and  the  other  down.  The  rules  held  applicable  in  those  cases 
cannot  fairly  apply  to  the  navigation  of  a  narrow  river  or  arm  of 
the  6ea.  In  such  a  case,  it  seems  to  us,  that  in  determining  whether 
a  vessel  is  overtaking  or  crossing,  regard  must  be  had  to  the  gen- 
eral direction  of  the  vessels,  whether  up  or  down  the  river,  and  not 
altogether  to  the  courses  on  which  they  may  be  running  at  a  par- 
ticular moment.  The  narrow  and  tortuous  channels  of  rivers  in 
this  country  oftentimes  compel  a  vessel  to  change  its  course  fre- 
quently and  in  the  shortest  distances.  If  suclr  change  of  course  is 
to  determine  the  application  of  the  rules  of  navigation,  it  would 
follow  that  the  rules  controlling  the  movements  of  vessels  would  be 
continuously  changing  as  the  vessel  navigates  the  river,  which  would 
produce  great  confusion.  This,  we  think,  should  not  be  the  construc- 
tion of  the  rule;  but,  if  the  vessels  are  going  up  the  river,  the  one 
down  the  river  should  be  considered  an  overtaking  vessel,  regard- 
less of  their  courses.  The  plaintiff  himself  seems  to  have  regarded 
the  lighter  as  ahead  of  him,  for  he  says  in  his  testimony,  "  when  we 
came  around  the  Battery,  we  saw  the  lighter  Billow  ahead.  *  *  * 
We  stood  close  to  the  Brooklyn  shore,  and  the  lighter  Billow  was 
ahead  of  us  a  little  way."     The  Velocity  (L.  R,  3  P.  C,  44),  and 
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the  Hanger  (L.  R.,  4  P.  0.,  519),  are  both  authorities  to  the  effect 
that,  in  a  winding  and  crowded  river  like  the  Thames,  a  particular 
direction  taken  for  a  few  moments,  to  round  a  corner  or  avoid  an 
obstacle,  is  not  such  an  indication  of  the  real  course  of  a  slrip  as  to 
make  her  case,  with  reference  to  another  ship,  that  of  a  crossing 
vessel. 

We  are,  therefore,  of  the  opinion  that  as  both  vessels  were  beat- 
ing up  the  river  and  on  the  same  tack,  the  sloop  is  to  be  considered 
an  overtaking  vessel,  within  the  rules  of  navigation,  regardless  of 
the  difference  of  their  courses,  and  that,  hence,  it  was  her  duty  to 
have  avoided  the  lighter ;  and  that  the  collision  was  due  to  her  (the 
sloop's)  fault. 

Judgment  should  be  affirmed,  with  costs. 

Pbatt,  J.,  concurred. 

Dtkman,  J.  (dissenting) : 

This  is  a  common  law  action  for  the  recovery  of  the  damage 
resulting  from  an  injury  to  the  vessel  of  the  plaintiffs. 

They  were  the  owners  of  the  sloop  Commodore  Jones,  and  the 
defendant  was  the  owner  of  the  lighter  Billow.  On  the  22d  day 
of  October,  1884,  about  ten  o'clock  in  the  forenoon,  these  vessels 
were  beating  up  the  East  river,  with  a  strong  flood  tide,  and  a  strong 
wind  dead  ahead.  The  sloop  was  loaded  with  brick  and  carrying 
full  sail.  The  lighter  was  sailing  with  jib  and  mainsail  with  the 
peak  clewed.  She  was  slower  than  the  sloop,  and  could  not  lay  so 
near  the  wind  as  that  vessel,  within  several  points ;  and  with  her 
sails  in  that  condition  she  would  not  readily  luff,  nor  quickly  go 
in  stays. 

Before  the  accident  both  vessels  were  sailing  upon  the  starboard 
tack,  the  lighter  having  stood  off  from  the  Brooklyn  side  near  Gold 
street,  and  the  sloop  having  made  her  tack  one  block  below.  In 
the  course  of  both  vessels  there  was  a  steam  tug  towing  four  schoon- 
ers, two  on  each  side,  and  bound  up  the  river  also.  After  the 
lighter  had  gone  about  and  was  full,  she  starboarded  her  helm  so  as 
to  pay  off  and  avoid  the  flotilla  by  going  to  its  stern.  The  sloop 
forereached  both  the  lighter  and  the  tug,  and  had  attained  a  point 
on  the  starboard  quarter  of  the  stavboard  schooner,  and  lapped  up 
so  far  that  she  could  not  keep  off  and  pass  astern  of  the  tug  and 
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schooner,  and  could  not  weather  them  on  that  tack.  Thereupon,  to 
avoid  a  collision  with  the  schooner,  the  sloop  put  her  helm  hard 
down  and  attempted  to  go  in  stays  and  come  about  on  a  short  tack 
to  the  Brooklyn  shore. 

At  that  time  her  captain  called  on  the  lighter,  which  was  then  just 
to  the  windward,  to  go  about.  The  jib  of  the  lighter  was  lowered, 
and  her  helm  was  put  down,  but  she  was  not  quick  enough  in  the 
wind  to  enable  the  sloop  to  go  about,  and  so  she  remained  in  stays, 
running  alongside  the  sloop  until  the  bow  of  the  lighter  struck  her 
slantly  on  her  starboard  side,  forward  of  her  rigging,  and  inflicted 
the  damage  complained  of.  * 

These  substantial  and  prevalent  facts  stand  uncontradicted,  and 
the  trial  judge  rendered  a  judgement  for  the  defendant  on  the 
theory  that  the  sloop  was  the  overtaking  vessel  and,  therefore,  bound 
to  avoid  the  lighter,  and  contributed  to  the  disaster  because  she 
failed  so  to  do. 

By  the  congressional  rules  of  navigation  still  applicable  to  the 
East  river  when  sail  vessels  are  crossing,  so  as  to  involve  risk  of 
collision  if  they  have  the  wind  on  the  same  side,  the  vessel  to  the 
windward  shall  keep  out  of  the  way  of  the  vessel  to  the  leeward. 
(Rule  17.) 

That  rule  applies  to  these  vessels  when  they  were  on  the  starboard 
tack  and  had  the  wind  on  the  same  side.  The  lighter  was  to  the 
windward,  and  could  not  sail  so  close  to  the  wind  as  the  sloop  within 
several  points,  and  after  she  was  headed  off  from  the  Brooklyn 
shore  and  was  full  she  starboarded  her  helm  and  fell  off  several 
points  more  to  port  to  run  under  the  stern  of  the  tug  and  schooner, 
while  the  sloop  kept  her  course ;  so  there  were  several  points  differ- 
ence between  the  courses  of  the  two  vessels.  They  were  pursuing 
converging  and  intersecting  courses,  and  a  collision  was  certain  if 
they  both  continued  and  reached  the  point  of  intersection  at  the 
same  time. 

In  the  situation  it  was  the  duty  of  the  lighter  as  the  windward 
vessel,  in  obedience  to  Eule  17,  to  keep  out  of  the  way  of  the  sloop, 
and  by  Rule  23  of  the  Code  of  Navigation,  where  one  of  two 
vessels  shall  keep  out  of  the  way,  the  other  shall  keep  her  course 
subject  to  the  qualification  of  Rule  24,  which  is  this :  In  constru- 
ing and  obeying  these  rules  due  regard  must  be  had  to  all  dangers 
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of  navigation  and  to  any  special  circumstances  which  may  exist  in 
any  particular  case,  rendering  a  departure  from*  them  necessary 
in  order  to  avoid  immediate  danger.  Rule  22  of  the  same  Code  is 
invoked  by  the  defendant  for  his  justification.  It  is  this :  "Every 
vessel  overtaking  any  other  vessel  shall  keep  out  of  the  way  of  the 
last-mentioned  vessel." 

But  the  sloop  was  not  an  overtaking  vessel  in  any  sense,  except 
that  of  being  the  fore-reaching  vessel.  The  lighter  was  to  the  wind- 
ward, pursuing  a  crossing  course,  and  both  had  the  wind  from  the 
same  way,  and  she  falls  easily  within  the  operation  and  requirements 
of  Rule  17.  That  she  was  a  crossing  vessel  is  also  shown  by  the 
diagrams  of  the  vessels  shown  in  the  case,  and  by  the  fact  that  she 
was  obliged  to  port  her  helm  to  avoid  striking  the  sloop  head  on. 
The  sloop  kept  her  course,  in  obedience  to  Rule  23,  in  the  expecta- 
tion that  the  lighter  would  obey  Rule  17  and  keep  out  of  her  way, 
and  both  these  rules  justify  her  movements.  There  was  no  occasion 
for  the  application  of  Rule  24,  for  there  existed  no  special  circum- 
stances rendering  a  departure  from  Rules  17  and  23  necessary.  The 
two  latter  rules  contain  ample  provision  for  all  the  emergencies 
which  arose  in  this  case.  The  sloop  obeyed  Rule  23  and  kept  on 
her  course,  and  if  the  lighter  had  been  handled  in  obedience  to  the 
requirements  of  Rule  17  the  encounter  would  have  been  avoided. 
There  was  no  complication  of  circumstances,  and  neither  vessel  was 
disabled  or  beyond  control. 

If  the  lighter  would  not  luff  quickly,  yet  the  fact  that  she 
answered  her  helm  when  it  was  ported,  and  came  up  to  the  sloop 
obliquely,  shows  that  she  could  have  kept  out  of  the  way  had  she 
gone  about  in  time,  and  she  had  abundant  room  and  time  to  do  so. 

The  case  of  the  Clement  (I  Sprague^  257),  and  of  the  Cayuga 
(14  Wall.,  270),  are  authorities  in  favor  pf  the  plaintiff,  and  the 
case  of  the  Peckfartan  Castle  (3  Asp.  Mer.  Cas.,  [N.  S.],  511) 
seems  to  be  similar  to  this.  In  that  case  there  were  four  points, 
between  the  courses  of  two  sailing  vessels,  and  they  were  held  to 
be  crossing,  and  the  court  said,  "  although  the  vessel  which  had  the 
wind  free  was  being  overtaken  by  the  faster  ship,  yet,  as  the  faster 
ship  was  close  hauled,  and  as  both  had  the  wind  on  the  same  side, 
the  rule  which  governs  this  case  is  that  which  js  contained  in  the 
twelfth  article."     That  article  was  the  same  as  our  seventeenth  rule. 
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We  reach  the  conclusion,  after  a  careful  examination,  that  the 
lighter  was  in  fault  and  the  sloop  was  not,  and  that  the  plaintiffs 
are  entitled  to  recover  their  damages. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


WILLIAM  J.  HILL  and  MINNIE  MoDONALD,  as  Exeoutoes, 
etc.,  of  JOHN  MoDONALD,  Deceased,  Respondents,  v. 
CHARLES  L.  WOOLSEY  and  Others,  Appellants. 

Evidence  —  when  (he  testimony  of  a  party  interested  in  if*  result  is  inadmissible  — 
Code  of  OivU  Procedure,  see.  829.  * 

This  action  was  brought  by  the  executors  of  one  McDonald  against  the  three  sure- 
ties upon  a  lease,  given  by  the  deceased  to  Carpenter  &  Wise,  to  recover  rent 
due  thereon.  It  was  defended  by  two  of  the  sureties,  upon  the  ground  that 
the  sureties  had  been  induced  to  sign  the  lease  by  the  false  and  fraudulent 
representations  of  the  lessor.  Upon  the  trial,  evidence  was  given  showing  that 
when  the  lessees  applied  to  the  three  sureties  to  become  responsible  for  the 
payment  of  the  rent,  one  of  their  number,  Woolsey,  requested  that  the  lessees 
go  to  McDonald  and  ask  for  the  amount  taken  in  at  the  bar  of  the  hotel  in  the 
previous  year,  when  kept  by  McDonald.  They  went  to  McDonald  and  obtained 
the  answer.  On  the  trial  the  defendants  offered,  but  were  not  allowed,  to 
prove  the  communication  of  the  same  to  the  two  defendants'  sureties. 

Held,  that  the  evidence  was  properly  excluded  under  section  829  of  the  Code  of 
Civil  Procedure. 

That  the  lessees  were  interested  in  the  result,  as  it  appeared  that  they  were 
in  possession  of  the  hotel,  so  that  a  judgment  in  favor  of  the  sureties 
would  leave  them  in  possession  thereof,  and  a  judgment  against  the 
sureties  would  bind  them. 

That,  being  so  interested  in  the  result,  they  could  not  repeat  the  representations 
of  the  deceased,  made  to  them  when  acting  as  the  agents  of  the  sureties. 

Appeal  from  a  judgment,  entered  at  the  Kings  County  Circuit 
on  a  verdict  directed  by  the  court  in  favor  of  the  plaintiffs,  for 
$1,314.09,  balance  due  for  the  rent  of  a  furnished  hotel  at  Coney 
Island,  leased  by  John  McDonald,  the  plaintiffs  testator,  to  the 
firm  of  Carpenter  &  Wise. 
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In  consideration  of  the  letting  of  the  premises,  the  defendants 
agreed  in  writing  with  the  lessors  to  pay  any  arrearages  of  rent. 
Two  of  the  defendants  answered,  not  denying  the  allegations  in  the 
complaiut,  bnt  alleging,  as  a  defense,  that  the  tenants  were  induced 
to  enter  into  the  lease,  and  that  they  were  induced  to  become  sure- 
ties for  the  payment  of  the  rent,  by  reason  of  the  false  and  fraudulent 
representations  made  by  the  lessor. 

Wm.  J.  Gaynar,  for  the  appellants. 

Carpenter  &  Roderick^  for  the  respondents. 

Barnard,  P.  J. : 

This  action  is  one  against  the  sureties  of  the  lessees,  upon  a  hotel 
lease,  for  the  rent.  The  landlord  who  made  the  lease  was  one 
McDonald,  who  is  represented  by  the  plaintiffs. 

Two  of  the  sureties  answer.  Woolsey  Sherman  and  the  other 
surety,  Schoon  maker,  appeal  from  the  judgment.  The  answer 
of  the  two  sureties  sets  up  fraudulent  representations  made  by 
McDonald,  by  reason  of  which  the  sureties  were  induced  to  sign  the 
lease  as  sureties.  Upon  the  trial  it  appeared  that  Carpenter  &  Wise, 
the  lessees,  applied  to  the  three  sureties  to  become  responsible 
for  the  payment  of  the  rent.  Woolsey,  one  of  their  number, 
requested  that  the  lessees  go  to  McDonald  and  ask  for  the  amount 
taken  in  at  the  bar  of  the  hotel  in  the  previous  years,  when 
McDonald  kept  the  hotel.  They  went  and  obtained  the  answers,  and 
offered  to  prove  the  communication  of  the  same  to  the  two  defending 
sureties.  This  evidence  was  objected  to  and  excluded  under  section 
829  of  the  Code  of  Civil  Procedure.  It  appeared  that  the  les- 
sees were  in  possession  of  the  hotel,  and  therefore  were  interested 
in  the  result,  because  a  judgment  in  favor  of  the  sureties  would 
leave  them  in  possession  of  the  hotel,  and  a  judgment  against  the 
sureties  bound  them.  The  witness  Wise,  one  of  the  lessees,  was 
incompetent  to  carry  the  message  to  the  sureties.  He  could  not 
testify  to  the  representations  made  by  McDonald  to  him.  That 
was  a  clear  personal  transaction  with  a  deceased  party  to  the  con- 
tract. As  the  agent  of  the  sureties,  being  a  party  in  interest,  he 
could  not  repeat  back  the  representations  of  the  deceased.  As  an 
independent  witness,  he  was  excluded  on  his  own  account,  as  a 
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party  interested  in  the  result.     It  is  true,  that  if  McDonald  was 
alive  he  could  not  deny  what  Wise  told  the  sureties  in  his  absence, 
bat  he  could  deny  the  conversation,  and  the  validity  of  the  testi- 
mony depended  upon  the  declarations  of  McDonald. 
The  judgment  should  therefore  be  affirmed,  with  costs. 


Dtkman,  J.,  concurred ;  Pbatt,  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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A  CASE  NOT  REPORTED  IN  FULL, 


AUBIN  G.  LOCKE,  as  Administkatob,  etc.,  of  JOHN  D. 
LOCKE,  Deceased,  Appellant,  v.  JAMES  W.  COVERT, 
as  Receptee  of  the  John  D.  Locke  Company  (Limited), 
Respondent. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  v.  THE 
JOHN  D.  LOCKE  COMPANY  (Limited). 

Costs  —  when  a  receiver  of  a  corporation  trift  be  directed  to  pay  them. 

Appeal  from  an  order  denying  a  motion  to  compel  payment  by 
the  receiver  of  a  domestic  corporation  of  so  much  of  a  judgment 
against  him  as  awarded  costs  and  an  allowance. 

The  moving  party  is  an  administrator  who,  after  resistance  by  the 
receiver,  finally  obtained  judgment  against  him,  in  an  action  brought 
against  the  corporation  before  his  appointment.  After  the  dissolu- 
tion of  the  corporation  the  receiver  served  an  answer  denying  nearly 
all  the  material  allegations  in  the  complaint  and  defended  the  action. 
Upon  the  trial,  at  which  the  receiver  was  represented  by  counsel 
and  opposed  the  plaintiff's  claim,  the  plaintiff's  six  causes  of  action 
were  proved  by  entries  in  the  books  of  the  corporation  then  pro- 
duced by  the  receiver  in  obedience  to  a  subpoena.  The  complaint 
contained  copies  of  these  entries  in  these  books.  The  receiver  has 
on  deposit  in  a  trust  company  more  than  ten  times  the  amount  of 
the  costs  and  allowance.  All  other  claims  against  him  which  are 
entitled  to  a  preference  have  been  paid. 

The  court  at  General  Term  said :  "  The  receiver  is  the  custodian 
of  a  fund  subject  to  the  direction  of  the  court  to  pay  it  out  to 
parties  establishing  claims  thereupon.  The  costs  of  the  action  were 
incurred  for  the  benefit  of  the  fund.  It  is,  therefore,  equitable  that 
the  expenses  of  the  effort  should  be  borne  by  the  fund  in  whose 
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behalf  they  were  incurred.  In  the  language  of  Justice  Woodruff, 
this  is  not  giving  a  preference  to  a  debt  as  such ;  it  is  requiring  the 
fund  to  pay  an  expense  incurred  for  its  own  benefit.  The  case  of 
Shields  v.  Sullivan  (3  Dem.,  296)  is  in  point  and  to  the  same  effect. 
It  follows  that  the  motion  to  require  the  receiver  to  pay  the  costs 
should  have  been  granted." 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 

Roger  Foster,  for  the  appellant. 

Denis  0  yJJrien}  attorney  general,  for  the  people,  and  Porter  db 
Keboert,  for  the  receiver,  respondent. 

Opinion  by  Pratt,  J. 

Present  —  Ba.rka.rd,  P.  J.,  Dtkman  and  Pratt,  JJ. 

Order  reversed,  with  costs  and  disbursements. 
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AT 


GENERAL  TEEM, 
Motet,  1886.* 


WILHELMINA  H A ACK,  Appellant,  v.  JOHN  H.  WEICKEN, 
Executor,  etc.,  of  HEINRICH  A.  HAACK,  Deceased,  aot> 
Others,  Respondents. 

Election  —  a  demsee,  by  electing  to  take  under  a  wtZZ,  waives  a  right  to  enforce  a  claim 
inconsistent  with  its  other  provisions. 

Upon  the  trial  of  this  action,  brought  to  reform  a  deed  executed  to  the  plaintiffs 
husband,  Heinrich  A.  Haack,  pursuant  to  an  agreement  for  the  partition  of  land 
devised  by  the  plaintiffs  father  to  his  four  children,  it  was  shown  that  the  inter* 
tion  was  that  the  property  described  therein  should  be  conveyed  to  the  plaintiff, 
and  her  husband,  and  that  the  latter  should  pay  $10,000  (one-half  the  value 
of  the  property)  to  another  devisee.  By  the  directions  of  the  plaintiff's  husband 
the  deed  was  so  made  out  as  to  convey  the  whole  of  the  property  to  him.  the 
name  of  the  plaintiff  being  wholly  omitted  therefrom,  which  fact  was  not 
known  to  her  or  the  party  who  executed  the  deed,  he  having  neglected  to  read 
it,  or  to  the  other  parties  to  the  partition  agreement,  until  after  the  death  of 
the  husband,  which  occurred  several  years  after  his  receipt  of  the  deed. 

The  husband  left  a  will  by  which  he  gave  and  devised  to  the  plaintiff  a  dwelling- 
hou»e  and  property  in  Brooklyn,  together  with  the  sum  of  $10,000,  and  declared 
these  provisions  to  be  in  lieu  of  dower.  After  certain  specific  bequests,  he  gave 
all  the  rest,  residue  and  remainder  of  his  property,  without  other  description,  to 
his  two  sisters  and  a  brother.  The  plaintiff,  after  learning  that  her  name  had 
been  omitted  in  the  deed  and  that  the  whole  property  had  been  conveyed  to 
her  husband,  received  under  the  provisions  of  this  will  a  number  of  pay- 
ments of  portions  of  the  legacy  given  to  her,  and  also  kept  possession  of  the 
dwelling-house  devised  to  her,  and  demanded  that  the  executor  should  proceed 

*  Decisions  handed  down  December  81, 1886. 
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and  pay  off  a  mortgage  existing  thereon  as  a  debt  of  the  estate,  and  delayed 
for  a  considerable  period  of  time  to  commence  proceedings  to  reform  the  deed. 
Held,  that  upon  learning  that  her  name  had  been  omitted  from  the  deed,  the 
plaintiff  was  put  to  her  election  either  to  take  under  the  will  or  to  pursue 
her  remedy  by  reformation  of  the  deed,  and  that,  in  this  case,  she  must  be  held 
to  have  elected  to  take  under  the  will,  and  to  have  thereby  lost  the  right  to 
resort  to  the  other  remedy. 

Appeal  from  a  judgment  of  the  New  York  Special  Term,  dismiss- 
ing the  plaintiff's  complaint,  with  costs. 

U.  C.  Place,  for  the  appellant. 

Babe  <k  Keller,  for  the  respondents. 

Davis,  P.  J. : 

This  action  was  brought  to  reform  a  deed  executed  by  one  John 
A.  Ropke  to  the  defendant's  testator,  Heinrich  A.  Haack.  The 
deed  was  executed  to  consummate  an  agreement  of  partition  of 
certain  lands  devised  by  the  plaintiff's  father  to  his  four  children, 
of  whom  the  plaintiff  was  one.  One  parcel  of  the  land  was  situate 
in  the  city  of  New  York,  and  that  was  considered  to  be  equal  in 
value  to  one-half  of  the  property  devised,  and  was  estimated  at 
$20,000.  It  was  arranged  between  the  parties  that  this  parcel 
should  be  conveyed  to  Heinrich  A.  Haack,  then  the  husband  of  the 
plaintiff,  and  the  plaintiff,  and  that  Heinrich  A.  Haack  should  pay 
to  another  of  the  devisees  the  sum  of  $10,000,  half  of  its  estimated 
value.  It  was  satisfactorily  shown  to  have  been  the  intention  of 
all  the  parties  that  the  deed  conveying  this  parcel  of  property 
should  be  made  to  the  plaintiff  and  her  husband,  as  joint  grantees, 
so  that  the  interest  of  the  plaintiff  in  her  father's  estate  should  be 
represented  in  the  grant,  as  well  as  the  interest  which  her  husband 
acquired  by  the  purchase  of  the  share  of  another  of  the  devisees. 
It  was  shown,  also,  that  by  direction  of  the  plaintiff's  husband  the 
deed  was  made  out  to  him  in  such  form  as  to  convey  the  whole  of 
the  property  to  him,  the  name  of  the  plaintiff,  his  wife,  being 
wholly  omitted  from  the  deed.  The  fact  of  such  omission  was 
unknown  to  the  plaintiff,  and  to  the  party  who  executed  the  deed 
as  grantor,  he  having  neglected  to  read  it,  but  executed  it  assuming 
that  it  was  in  accordance  with  the  mutual  agreement. 

Heinrich  A.  Haack,  the  grantee,  died  June  5,  1883,  several  years 
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after  taking  the  above-mentioned  conveyance.  It  was  proven,  also, 
upon  the  trial  that  the  plaintiff  did  not  know  of  the  fact  that  the 
deed  had  not  been  taken  in  the  joint  names  of  herself  and  husband 
until  after  his  decease,  and  that  that  fact  also  was  not  known  to  the 
other  parties  to  the  partition  agreement. 

Heinrich  A.  Haack  left  a  will,  by  which  he  gave  and  devised  to 
the  plaintiff  a  dwelling-house  and  property  situated  in  Brooklyn, 
and  in  which  they  resided,  and  also  the  sum  of  $10,000,  and  these 
provisions  were  declared  to  be  in  lieu  of  dower.  He  gave  certain 
specific  bequests  to  other  persons,  and  then  gave  and  devised  all 
the  rest,  residue  and  remainder  of  his  property,  without  other 
description,  to  his  sisters,  Wilhelmina  Hopke  and  Mary  Oest,  and 
his  brother,  Dederick  Haack. 

The  plaintiff,  after  learning  the  fact  that  her  name  had  been 
omitted  in  the  deed,  and  that  the  whole  property  had  been  con- 
veyed to  her  husband,  received  under  the  provisions  of  his  will  a 
number  of  payments  of  portions  of  the  legacy  given  to  her, 
and  also  kept  possession  of  the  dwelling-house  devised  to  her,  and 
demanded  that  the  executor  should  proceed  and  pay  off  a  mortgage 
existing  thereon  as  a  debt  of  the  estate.  She  delayed  to  commence 
proceedings  to  reiorm  the  deed  for  a  considerable  period  of  time 
after  her  knowledge  of  the  alleged  mistake,  and  after  the  payments 
made  to  her  under  the  will  of  her  husband. 

The  court  below  found,  as  matter  of  fact,  that  there  was  no  mistake 
in  the  omission  of  her  name  from  the  deed  to  her  husband,  and 
refused  to  find  that  there  was  any  fraud  on  his  part  in  having  the 
deed  prepared  in  that  form,  substantially,  it  is  supposed,  on  the  ground 
that  no  fraud  was  charged  in  the  complaint.  He  found,  also,  in  sub- 
stance that  the  plaintiff,  by  her  acts  after  she  learned  the  fact 
subsequently  to  her  husband's  death,  that  the  deed  bad  been  made  to 
him  alone,  in  receiving  portions  of  the  legacy  and  asserting  other 
claims  under  the  provisions  of  his  will,  had  elected  to  take  such 
provisions  in  lieu  of  any  claim  which  she  might  otherwise  have  had 
to  reform  the  deed. 

We  think  the  learned  court  ought  to  have  found,  on  the  evidence 
in  this  case,  that  the  deed  was  made  and  executed  under  a  mistake 
on  the  part  of  the  grantor,  who  testified  that  he  supposed  it  to  be 
in  accordance  with  the  agreement  that  was  made,  and  on  the  part 
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of  the  plaintiff,  who  supposed  until  after  her  husband's  death,  that 
her  name  as  joint  grantee  was  embodied  in  the  deed  ;  and  he  might 
well  have  fonnd  that  the  decedent  made  a  mistake  in  giving  his 
directions  to  the  scrivener  who  drew  the  deed,  as  otherwise  his  con- 
duct would  have  been  a  palpable  fraud.  The  findings  of  the  court 
to  the  contrary  would  require  a  reversal  of  this  judgment,  and  a 
new  trial  if  the  other  ground  upon  which  the  court  also  directed  the 
judgment  were  not  fatal  to  the  plaintiff 's  recovery. 

It  is  a  well  settled  principle  of  law  and  equity,  where  a  testator 
devises  and  bequeathes  portions  of  his  property  to  a  beneficiary 
under  his  will,  and  also  by  his  will  devises  and  bequeathes  a  residuary 
estate  to  other  beneficiaries,  which  necessarily  embraces  property 
claimed  by  him,  but  in  which  the  former  beneficiary  owns  or  claims 
,  to  own  an  interest,  that  the  acceptance  by  6uch  beneficiary  of  the 
provisions  of  the  will,  with  knowledge  of  the  fact  that  the  testator 
has  thereby  disposed  of  the  property  in  which  he  claims  an  interest, 
will  be  held  to  be  an  election  by  him  to  take  under  the  provisions 
of  the  will  instead  of  asserting  and  pursuing  a  claim  to  the  property 
devised  or  bequeathed  to  the  residuary  legatees.  In  this  case,  if  the 
plaintiff  takes  under  the  provisions  of  the  will,  and  succeeds  in 
asserting  her  title  also  to  the  real  estate  deeded  to  her  husband, 
she  will  substantially  receive  the  entire  amount  of  her  husband's 
estate,  and  thus  cut  off  the  residuary  legatees  from  that  portion 
which  it  is  manifest  the  testator  intended  to  devise  and  bequeath 
to  them.  As  joint  grantee  of  the  deed  to  herself  and  husband, 
she  would  take  title  to  the  whole  of  that  property  as  survivor ;  as 
devisee  she  would  take  the  house  and  lots  in  Brooklyn  ;  and  this 
comprises  the  whole  of  the  real  estate  of  which  the  testator  died 
seized ;  and  her  legacy  of  $10,000,  together  with  the  payment  of 
the  debt  of  $5,000  owing  on  the  mortgage,  would  substantially 
absorb  the  entire  estate. 

This  state  of  facts,  we  think,  did  put  her  to  her  election  whether 
to  take  under  the  will  or  to  pursue  her  remedy  by  reformation  of 
the  deed,  and  under  the  authorities  cited  by  the  learned  counsel  for 
the  respondent,  we  think  the  case  is  one  in  which  she  must  be  held 
to  have  elected,  and  thereby  to  have  created  an  equitable  estoppel 
to  the  prosecution  of  this  action.  (Thellusson  v.  Woodford,  13 
Vesey,  224;  Z«rv.  Wauchope,  1  Bligh,  21, 22 ;  TibbiU  v.  TibUts,  19 
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Vesey,  663;  and  Havens  v.  Sackett,  15  N.  Y.,  365,  369.)  In  this 
last  case,  at  page  369,  Denio,  G.  J.,  states  the  rule  as  followB : 
"  One  who  accepts  a  benefit  tinder  a  deed  or  will  must  adopt  the 
whole  contents  of  the  instrument,  conforming  to  all  its  provisions 
and  renouncing  every  right  inconsistent  with  it  For  example,  if  a 
testator  has  affected  to  dispose  of  property  not  his  own,  and  has 
given  a  benefit  to  the  person  to  whom  that  property  belongs,  the 
legatee  or  devisee  accepting  the  benefit  so  given  to  him  must  make 
good  the  testator's  attempted  disposition." 

Our  conclusion  is,  therefore,  that  the  judgment  must  be  affirmed 
upon  the  ground  last  considered  in  this  opinion,  but,  under  the 
circumstances,  without  costs. 

Daniels,  J.,  concurred. 

Brady,  J. : 

I  concur,  as  the  authorities  seem  to  force  the  result  declared, 
although  I  do  not  understand  why  the  plaintiff's  land  should  be 
lost  by  her  acceptance  of  the  provisions  in  lieu  of  dower,  when 
there  is  nothing  in  the  will  which  declares  that  it  was  thus  intended 
by  the  testator  to  extinguish  all  other  personal  claims  against  the 
estate.     She  was  entitled  to  dower  by  law. 

Judgment  affirmed,  without  costs. 


WILLIAM  E.  FAY,  Appellant,  v.   ISAAC  JEL  HEBBAED 
and  Others,  Respondents. 

Evidence— -statements  of  third  persons,  token  inadmissible  as  evidence  against  a 
party — right  of  an  attorney  to  purchase  a  judgment  in  order  to  enforce  the  Usn 
thereof  on  real  estate  —  Code  of  Civil  Procedure,  sec  78. 

This  action  was  brought  to  have  a  judgment  which  had  been  assigned  to  the 
plaintiff  declared  a  lien  upon  certain  land  conveyed  to  the  defendant  Hebbtrd 
by  the  judgment  debtor,  upon  the  ground  that  the  conveyance  was  made  to 
secure  a  debt,  which  the  plaintiff  asked  to  be  allowed  to  pay  off,  in  order  that  be 
might  have  the  land  sold  under  his  judgment.  One  of  the  defenses  to  the  action 
was  that  the  judgment  had  been  bought  and  paid  for  by  one  Thomas,  the  attor- 
ney for  the  plaintiff  in  the  suit  in  which  it  was  recovered,  and  that 
the  title  was  taken  in  the  name  of  the  plaintiff,  a  clerk  and  stenographer  in  the 
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attorney's  office,  for  the  purpose  of  bringing  a  suit  thereon  for  Thomas'  benefit. 
Upon  the  trial,  witnesses  were  called  who  testified  as  to  statements  made  by 
Thomas  to  them,  which  tended  to  show  that  he,  and  not  the  plaintiff,  was  the 
purchaser  of  the  judgment 

Held,  that  the  evidence  as  to  the  purchase  of  the  Judgment  by  Thomas  was  not 
sufficient  to  justify  the  admission  of  his  statement  as  evidence  against  the 
plaintiff. 

Sembie,  that  even  if  Thomas  had  purchased  the  judgment  for  the  mere  purpose  of 
establishing  and  enforcing  a  lien  upon  the  property  conveyed  to  the  defendant, 
such  purchase  did  not  fall  within  the  prohibition  of  section  78  of  the  Code  of  Civil 
Procedure,  prohibiting  such  purchase  by  an  attorney,  with  the  intent  and  for 
the  purpose  of  bringing  an  action  thereon.  (Brady,  J.,  concurred  in  the 
result) 

Appeal  from  a  judgment  of  the  New  York  Special  Term  dismiss- 
ing the  plaintiff's  complaint. 

Abner  C.  Thomas,  for  the  appellant. 

J.  Tracy  Langan,  for  the  respondents. 

Davis,  P.  J. : 

This  action  was  bronght  by  the  plaintiff,  as  assignee  of  a  judgment, 
to  have  the  judgment  declared  a  lien  on  certain  land  of  defendant 
Hebbard,  by  establishing  that  the  conveyance,  to  him  of  the  land  by 
the  judgment  debtor,  was  a  mortgage  only,  to  secure  a  debt  of  such 
judgment  debtor,  and  thereupon  to  redeem  by  paying  off  the  mort- 
gage on  the  lands  and  selling  the  same  under  the  judgment.  It  was 
alleged,  as  one  of  the  defenses,  that  the  judgment  had  been  bought 
and  paid  for  by  Abner  C.  Thomas,  the  attorney  of  the  plaintiff  in 
the  suit  in  which  it  had  been  recovered  and  title  thereto  taken  in  the 
plaintiff's  name  for  the  purpose  of  bringing  suit  thereon  for  the 
benefit  of  Thomas. 

It  was  admitted  in  the  case  that  the  plaintiff,  Mr.  Fay,  is  a  clerk 
and  stenographer  in  the  office  and  in  the  employ  of  Mr.  Thomas.  A 
witness  was  then  called,  who  testified  that  Mr.  Thomas  told  him  that 
the  check  which  paid  for  the  assignment  was  made  by  him  payable  to 
the  order  of  Mr.  Fay  and  indorsed  by  Mr.  Fay.  This  evidence  was 
objected  to  as  immaterial,  and  the  objection  was  overruled  and 
exception  was  taken.  A  motion  to  strike  it  out  was  also  denied,  and 
an  exception  was  taken  to  the  denial.  The  defendant  in  the  judg- 
ment was  called  as  a  witness  for  defendants.    He  was  asked  if  he 
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bad  had  any  conversation  with  Mr.  Thomas  abont  the  purchase  off 
the  judgment,  and  to  state  what  was  said  in  such  conversation. 
This  was  objected  to  by  plaintiff,  and  tho  objection  overruled  and 
an  exception  taken.  There  was  nothing  in  the  case  to  show  that 
Thomas'  declarations  were  competont  evidence  against  the  plaintiff, 
for,  outside  of  those  declarations,  nothing  appeared  that  would  justify 
their  admission.  Au  attorney  is  not  competent  to  make  admissions 
in  conversation  with  third  persons  which  will  be  evidence  against  his 
client  as  to  the  facts  of  his  case.  The  plaintiff  was  not  shown  to 
be  present  at  the  conversation ;  and  the  mere  incident  that  he  was 
a  clerk  and  stenographer,  employed  in  his  office,  did  not  subject 
him  to  the  effect  of  any  casual  declaration  of  Thomas  as  evidence 
against  him.  There  was  not  enough  shown  to  justify  the  admission 
of  the  statement  of  Thomas  as  evidence  against  plaintiff.  The 
exceptions  were  therefore  well  taken. 

Without  the  declarations  of  Thomas,  there  was  nothing  to  warrant 
the  court  in  finding  that  Thomas  was  the  buyer  of  the  judgment 
and  the  plaintiff  his  mere  agent  to  enable  him  to  purchase  it  in 
violation  of  the  statute.     For  this  error  a  new  trial  must  be  gcanted. 

But  we  doubt  very  much  whether  the  purchase  of  a  judgment, 
to  enforce  an  alleged  lien  upon  property  of  a  person  not  a  party  to 
the  judgment,  is  within  the  prohibition  of  the  statute.  The  judg- 
ment debtor  is  not  sued  upon  the  judgment.  If  it  were  bought  by 
an  attorney  to  sue  over  against  the  judgment  debtor,  as  might  have 
been  done  before  the  restrictions  imposed  by  the  Code  or  statute, 
the  transaction  might  well  be  held  within  the  inhibition.  But  the 
purchase  of  a  judgment  for  the  purpose  of  collecting  it  as  such,  by 
execution,  or  any  other  mode  that  simply  enforces  the  judgment 
or  its  lien,  is  not  within  the  letter  of  the  statute  or  its  mischief. 
Section  73  of  the  Code  of  Civil  Procedure  provides  that  "an 
attorney  or  counselor  shall  not  directly  or  indirectly  buy  or  be  in 
any  manner  interested  in  buying  a  bond  or  promissory  note,  bill  of 
exchange,  book  debt,  or  other  thing  in  action,  with  tho  intent  and 
for  the  purpose  of  bringing  an  action  thereon."  There  is  nothing 
in  this  to  prevent  an  attorney  or  counselor  from  buying  anything 
named  in  the  act  for  any  other  intent,  use  or  purpose  than  that  of 
bringing  an  action  thereon.  If  an  attorney  or  counselor  buy  a 
judgment  with  intent  to  sue  the  judgment  debtor  thereon,  we  think 
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it  would  be  deemed  "  a  thing  in  action  "  within  the  meaning  of  the 
provision.  It  would  be  within  the  spirit  of  the  law  and  the  mis- 
chief to  be  prevented ;  .but  it  is  quite  another  thing  to  buy  a  judg- 
ment with  the  intent  to  enforce  it  by  execution  against  the  judg- 
ment debtor,  or  by  pursuing  the  lien  it  may  have  on  his  property 
in  his  own  or  another's  hands.  To  enforce  such  a  lien  of  a  judgment 
is  not  to  bring  "  an  action  thereon"  within  the  meaning  of  the  Code. 
(  Warner  v.  Paine,  3  Barb.  Oh.,  620 ;  Brotkerson  v.  Consalus,  26 
How.,  213.)  In  this  case  the  judgment  debtor  is  not  made  a  party 
to  the  action,  and  it  was  not  necessary  that  he  should  be.  He 
cannot  be  harassed  in  costs  nor  annoyed  by  another  suit  on  the 
cause  of  action  merged  in  the  judgment. 

In  Wetmore  v.  liegeman,  the  Court  of  Appeals  say :  "  The  aim  of 
the  statute  was  to  prevent  attorneys  from  purchasing  claims  for  the 
express  purpose  of  instituting  suits  thereon,  and  thus  oppressing 
debtors  and  making  costs.*'  (  Wetmore  v.  Hegemxmy  88  N.  T.,  73.) 
In  this  case  the  plaintiff  seeks  only  to  ascertain  how  much  is  due  the 
defendant  as  a  mortgagee  of  the  judgment  debtors  real  estate,  on 
which  the  judgment  is  an  alleged  lien,  for  the  purpose  of  paying 
the  alleged  mortgage  and  collecting  the  judgment  out  of  the  lands 
when  redeemed  from  the  mortgage.  We  think  the  court  erred  in 
holding  that  there  was  legal  evidence  that  the  plaintiff  bought  the 
judgment  for  the  attorney,  and  also  in  holding  that  such  a  purchase, 
if  made  by  an  attorney  for  the  mere  purpose  of  establishing  and 
enforcing  a  lien  of  the  judgment,  was  within  the  statute. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  event. 

Brady,  J.,  concurred  in  the  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
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ISAAC  MOOG,  Appellant,  v.  JAMES  KEHOE  and  GLAUS 
WILKENS,  Respondents,  Impleaded,  etc. 

Bond  of  a  marshal  of  the  city  of  Novo  York  —  a  party  aggrieved  cannot,  under  an 
order  of  a  justice  of  the  Oowrt  of  Common  Pleas,  proemOs  ti  in  the  Supreme  (hurt— 
1862,  chap.  484. 

An  order  permitting  a  person  aggrieved  by  any  official  misconduct  on  the  part 
of  any  marshal  of  the  city  of  New  York  to  prosecute  the  bond  which  the 
marshal  is  required,  by  chapter  484  of  1862,  to  give  to  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  can  only  be  made  by  a  justice  of 
the  Court  of  Common  Pleas,  as  is  prescribed  in  section  7  of  the  said  act,  and 
his  jurisdiction  being  a  special  and  limited  one,  is  restricted  to  the  form  of 
order  prescribed  by  that  act 

An  order  granting  leave  to  prosecute  the  bond,  in  the  name  of  the  plaintiff,  in 
the  Supreme  Court,  instead  of  directing  it  to  be  prosecuted  in  one  of  the 
district  courts  of  the  city  of  New  York,  or  in  the  Marine  Court  of  that  city,  is 
not  authorized  by  the  act  and  cannot  be  sustained. 

Appeal  from  a  judgment  dismissing  the  complaint  on  the  trial 
of  this  action  at  the  New  York  Circuit,  and  from  an  order  denying 
a  motion  for  a  new  trial,  made  upon'the  minutes  of  the  justice  before 
whom  the  trial  was  had. 

Anthony  JR.  Dyett  and  I.  L.  Bamberger^  for  the  appellant. ' 

H.  H.  Glass  and  L.  L.  Kellogg,  for  tho  respondents. 

Davis,  P.  J. : 

This  action  was  brought  on  a  citj  marshal's  bond,  executed  under 
the  provisions  of  chapter  484,  of  the  Laws  of  1862,  to  the  maycm, 
aldermen  and  commonalty  of  the  city  of  New  York.  Section  6 
of  that  act  provides  that  any  person  who  shall  be  aggrieved  by  any 
official  misconduct  on  the  part  of  any  marshal,  and  who  may  desire 
to  prosecute  his  official  bond,  etc.,  may  move,  before  a  justice  of  the 
Court  of  Common  Pleas  in  and  for  the  city  and  county  of  Now 
York  at  chambers,  after  notice,  for  leave  to  prosecute  such  official 
bond  in  his  own  name.  And  section  7  of  the  act  provides  that 
such  justice  o(  tho  Common  Pleas  may  order  such  bond  to  be  prose- 
cuted in  any  of  the  district  courts  of  the  city  of  New  York  or  in 
the  Marine  Court  of  the  city  of  New  York.  A  motion  was  made 
before  a  judge  of  the  court  of  Common  Pleas,  under  these  provisions, 
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for  leave  to  prosecute  the  bond  in  the  name  of  the  plaintiff,  in  the 
Supreme  Court,  and  an  order  to  that  effect  was  granted  by  the  judge. 
This  action  was  thereupon  commenced,  and  at  the  trial  at  Circuit, 
the  court  dismissed  the  complaint  on  the  ground  that  the  plaintiff 
could  not  maintain  an  action  in  this  court  in  his  own  name,  under 
the  order  granted  by  the  judge  of  the  Common  Pleas.  A  motion 
was  afterwards  made  before  the  justice  holding  the  circuit  for  a  new 
trial,  which  motion  was  denied  ;  and  this  appeal  is  from  the  judg- 
ment dismissing  the  complaint  and  from  the  order  denying  the 
motion  for  a  new  trial.  The  act  of  1862  provides  a  special  form  of 
procedure  under  which  an  aggrieved  party  may  obtain  an  order 
from  a  judge  of  the  Court  of  Common  Pleas  at  chambers,  author- 
izing the  prosecution  in  his  own  name  of  a  marshal's  bond,  and  the 
act  prescribes  the  order  that  such  judge  may  make,  by  enacting  that 
he  may  order  such  bond  to  be  prosecuted  in  any  of  the  district 
courts  of  the  city  of  New  York,  or  in  the  Marine  Court  of  that 
city,  and  conferring  jurisdiction  upon  either  of  those  courts  to  enter- 
tain the  action.  No  power  is  given  to  the  judge  of  the  Common 
Pleas  to  make  any  other  order  than  that  prescribed  in  those  sections. 
His  jurisdiction  is  a  special  and  limited  one,  restricted  to  the  form 
of  order  prescribed  by  the  statute.  He  had  no  power  to  direct  the 
prosecution  of  the  bond  in  this  court  in  the  name  of  the  plaintiff, 
and  the  order  which  purported  to  do  so  conferred  no  greater  right 
upon  the  plaintiff  than  he  previously  possessed. 

The  right  of  the  plaintiff  to  maintain  an  action  in  his  own  name 
on  the  bond  in  this  court  cannot  be  upheld  by  the  order  of  the 
judge  of  the  Common  Pleas,  and  the  learned  justice  was  right  in 
dismissing  the  complaint  unless  the  plaintiff  was  entitled,  independ- 
ently of  the  order,  to  bring  an  action  on  the  bond  in  his  own  name. 
The  bond  was  given  to  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York.  Undoubtedly  this  court  has  jurisdiction  to 
entertain  any  action  that  the  obligees  may  see  fit  to  bring  upon  the 
bond,  but  no  person  other  than  such  obligees  can  maintain  an  action 
thereon,  in  his  own  name,  in  this  or  any  other  court,  unless  specially 
authorized  by  some  statutory  provision. 

The  plaintiff  is  not  an  obligee  of  the  bond,  and  for  that  reason 
cannot  sue  in  his  own  name  without  showing  some  special  statutory 
authority  authorizing  him  so  to  do.     He  wholly  fails  to  show  that 
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because  the  order  of  the  judge  of  the  Common  Pleas,  which  he 
produces,  was  not  one  which  such  judge  had  power  to  make.  By 
consent  of  the  obligees  the  plaintiff  probably  could  have  brought 
an  action  for  his  own  benefit  in  their  name ;  but  no  such  consent 
appears  to  have  been  given.  On  the  contrary,  he  undertakes  to  sue 
without  the  consent  of  the  obligees,  and  in  his  own  name,  relying 
for  his  right  to  do  so  upon  the  order  of  the  judge  of  the  Common 
Pleas,  which  order  such  judge  had  not  power  to  make.  It  is  not  a 
question  of  jurisdiction  of  the  subject-matter  in  this  court,  but  of 
the  right  to  maintain  an  action  upon  a  bond  of  a  public  officer 
given  to  the  mayor,  eta,  by  an  alleged  injured  party  without  having 
taken  the  steps  necessary  to  acquire  that  right,  and  upon  the  order, 
not  of  a  court,  but  of  a  judge  whose  powers  were  restricted  and 
limited  by  statute,  and  cannot  be  extended  beyond  such  limitation. 
We  think,  therefore,  that  the  court  below  was  right  in  dismissing 
the  complaint  and  denying  the  motion  for  a  new  trial,  and  that  the 
judgment  and  order  should  be  affirmed. 

Brady  and  Daniels,  J  J.,  concurred. 

Judgment  and  order  affirmed. 


THE  TONAWANDA  VALLEY  AND  CUBA  RAILROAD 
COMPANY  and  B.  W.  SPENCER,  Receiver,  Appellants, 
v.  THE  NEW  YORK,  LAKE  ERIE  AND  WESTERN 
RAILROAD  COMPANY,  Respondent. 

THE  BRADFORD,  ELDRED  AND  CUBA  RAILROAD 
COMPANY  and  THOMAS  C.  PLATT,  as  Receiver, 
Appellants,  v.  SAME,  Respondents. 

Contract  between  railroad  companies,  to  endeavor  to  promote  each  other* a  interests  — 
token  not  void  as  against  public  pokey  —  a  plea  of  ultra  vires  wiU  not  tie  in  favor 
of  a  party  who  has  received  benefits  under  the  contract 

The  plaintiff  and  defendant,  each  being  a  railroad  company,  entered  into  an 
agreement  by  which  the  plaintiff  agreed  that  it  would  at  all  times  deliver 
to  the  defendant,  for  transportation,  all  the  freight  and  passengers  that  it 
could  lawfully  control  or  influence,  destined  to  points  that  could  be  reached  by 


Digitized  by 


Google 


TONAWANDA  R.  R.  CO.  v.  N.  T.,  LE.4W.RR.  CO.     497 

First  Department,  October  Term,  1886. 

way  of  the  railroad  of  the  defendant,  or  its  connections,  and  that  it  would  use  its 
influence  to  promote  the  interests  and  the  business  of  the  defendant  company, 
as  far  as  it  could,  with  proper  regard  for  its  own  interests.  The  defendant 
company  agreed  that,  so  far  as  it  could,  with  a  proper  regard  for  its  own  inter- 
ests, it  would  use  its  influence  and  exercise  its  control  to  promote  the  interests 
and  the  business  of  the  plaintiff  company;  it  also  agreed  to  make  good  any 
deficiencies  in  the  net  earnings  of  the  plaintiff  company  to  meet  the  interest 
upon  its  present  bonded  indebtedness,  from  time  to  time,  as  the  same  should 
become  due  and  payable. 

It  was  further  agreed  that,  for  the  protection  of  the  defendant  company,  in 
rendering  assistance  to  the  plaintiff  company,  the  latter  should  cause  to  be 
deposited  with  the  defendant  company  a  majority  of  the  capital  stock  of  the 
plaintiff  company  in  such  manner  as  should  be  required,  and  that,  so  long 
as  the  management  of  the  plaintiff  company  should  be  satisfactory  to  the 
defendant  company,  the  latter  would  give,  or  cause  to  be  given,  to  such  repre- 
sentatives of  the  plaintiff  company  as  should  be  designated  by  it,  the  right  to 
vote  upon  the  stock  so  deposited. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  compel  the  defendant 
to  pay  certain  sums  which  the  defendant  had  become  liable  to  pay  under 
the  terms  of  the  contract,  the  complaint  was  dismissed  upon  the  ground  that 
the  contract  was  contrary  to  public  policy  and  void. 

Held,  that  it  was  error  bo  to  do,  as  the  arrangement  was  not  per  se  void. 

That  if  the  question  be  considered  as  purely  one  of  ultra  vires,  then  it  was 
obvious  that  the  defendant  was  in  no  condition  to  avail  itself  of  that  objection, 
as  it  had  entered  upon,  and  enjoyed  the  benefit  of,  the  contract  for  a  long 
period  of  time,  and  could  not  now  assert  that  the  contract  was  void  because  it 
(the  defendant)  had  no  power  to  secure  its  performance  in  the  manner 
stipulated  in  the  instrument. 

Appeal  from  judgments  of  the  New  York  Special  Term,  dis- 
missing the  complaints  in  each  of  the  above  entitled  actions  on  the 
pleadings  and  opening  of  the  plaintiffs. 

In  March,  1883,  contracts  were  entered  into  between  the  plaintiff 
and  the  defendant  in  each  of  the  above  entitled  actions,  which  are 
identically  the  same.  By  this  contract  the  Tonawanda  company 
agreed :  u  First.  That  it  will,  at  all  times,  deliver  to  said  Erie  com- 
pany, for  transportation,  all  the  freight  and  passengers,  that  it  can 
lawfully  control  or  influence  destined  to  points  that  can  be  reached 
by  way  of  the  railroad  of  the  Erie  company  or  its  connections, 
and  will  use  its  influence  to  promote  the  interests  and  the  business  of 
the  Erie  company,  so  far  as  it  can,  with  proper  regard  for  its  own 
interests.  Second.  That  for  the  protection  of  the  Erie  company  im 
rendering  assistance  to  the  Tonawanda  company  under  this  contract, 
IIun  — Vol.  XLII        63 
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it  will  cause  to  be  deposited  with  the  Erie  company  a  majority  of 
the  capital  stock  of  the  Tonawanda  company  in  such  manner  as 
shall  be  required,  upon  which,  so  long  as  the  management  of  the 
Tonawanda  company  shall  be  satisfactory  to  it,  the  Erie  company 
will  give,  or  cause  to  be  given,  to  such  representative  of  the  Tona- 
wanda company  as  shall  be  designated  by  it,  the  right  to  vote  upon 
the  stock  so  deposited."  The  Erie  company  agreed :  "  First 
That  so  far  as  it  can,  with  a  proper  regard  for  its  own  interests, 
it  will  use  its  influence  and  exercise  its  control,  to  promote  the 
interests  and  the  business  of  the  Tonawanda  company.  Second. 
That  upon  condition  that  the  corporate  control  of  the  Tonawanda 
company  shall  become  and  remain  vested  in  the  Erie  company,  as 
above  provided,  the  Erie  company  will  make  good  any  deficiencies 
in  the  net  earnings  of  the  Tonawanda  company  to  meet  the  interest 
upon  its  present  bonded  indebtedness,  from  time  to  time,  as  the 
same  becomes  due  and  payable ;  and  for  any  and  all  advances  so  made 
by  it,  with  interest  thereon,  as  well  as  for  all  advances  made  to 
said  Tonawanda  company  by  the  Erie  Company  for  other  purposes, 
with  interest  thereon,  the  Erie  company  shall  have,  and  is  hereby 
granted,  a  first  lien  upon  the  railroad  franchises  and  property  of  the 
Tonawanda  company,  next  after  its  bonded  indebtedness  aforesaid, 
and  a  first  charge  upon  its  surplus  earnings,  next  after  the  payment 
of  the  accruing  interest  upon  its  said  bonded  indebtedness.  This 
contract  shall  continue  during  the  corporate  existence  of  the  com- 
panies parties  hereto."  It  was  alleged  and  conceded  that  the  plaintiff 
companies  strictly  performed  this  agreement.  The  defendant  com- 
pany performed  the  agreement  on  its  own  part  in  the  case  of  the 
Tonawanda  company  until  the  1st  day  of  September,  1884,  advanc- 
ing in  the  aggregate  $54,000,  but,  on  the  last  mentioned  date,  an 
installment  of  interest  upon  the  bond  debt  of  that  company  having 
fallen  due,  and  there  being  a  deficiency  of  earnings  to  meet  it,  the 
defendant  company,  upon  demand  being  made  under  the  agreement, 
refused  to  make  the  necessary  advances,  and  has  continued  to  refuse 
to  make  the  necessary  advances  for  that  purpose  from  that  time 
down  to  the  present.  In  the  case  of  the  Bradford  company  the 
defendant  made  good  the  deficiency  from  time  to  time  until  the  let 
day  of  July,  1884,  advancing  for  that  purpose  over  $37,000,  but  on 
the  date  last  mentioned  it  refused  to  make  good  the  deficiency  then 
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existing,  and  has  since  continued  to  disregard  its  obligation.  The  t 
refusal  of  the  defendant  company  to  perform  its  undertaking  neces- 
sarily led  to  a  default  by  the  plaintiffs  in  the  payment  of  interest 
upon  their  mortgaged  indebtedness  and  to  proceedings  in  each  case 
for  a  foreclosure  and  the  appointment  of  a  receiver.  These  actions 
are  brought  to  compel  the  defendant  company  to  pay  the  sums  of 
money  which  it  has  become  liable  to  pay  under  the  terms  of  the 
contracts.  The  motion  to  dismiss  the  complaint  in  each  case  was 
based  upon  the  general  ground  that  the  contracts  in  question 
are  contrary  to  public  policy,  and  void. 

W.  W.  MacFarland,  for  the  appellants. 

J.  Buchanan  and  C.  Steele,  for  the  respondent. 

Davis,  P.  J. : 

These  cases  present  identically  the  same  questions,  and  they  were, 
for  that  reason,  argued  together.  The  contracts  upon  which  the 
actions  were  brought  were  alike  in  form  and  identical  in  their 
objects  and  purposes.  They  were  mere  traffic  agreements,  by 
which  the  parties  arranged  for  an  interchange  of  business  for  their 
mutual  benefit  and  advantage,  and  stopping  with  the  provisions 
which  affect  such  interchange ;  there  would  seem  to  be  no  serious 
question  of  their  legality. 

The  plaintiff  company  in  each  case  contracted  "  That  it  will  at 
all  times  deliver  to  the  Erie  company  for  transportation  all  the 
freight  and  passengers  that  it  can  lawfully  control  or  influence, 
destined  to  points  that  can  be  reached  by  way  of  the  railroad  of  the 
Erie  company,  or  its  connections,  and  will  use  its  influence  to  pro- 
mote the  interests  and  the  business  of  the  Erie  company,  so  far  as 
it  can,  with  proper  regard  for  its  own  interests."  And  the  Erie 
company  contracted  that,  so  far  as  it  can,  with  a  proper  regard  for 
its  own  interests,  it  will  use  its  influence  and  exercise  its  control  to 
promote  the  interests  and  the  business  of  the  plaintiff  company. 
And  in  consideration  of  the  performance  of  the  agreement  on  the 
part  of  the  plaintiff  company,  the  Erie  company  agreed  to  make 
good  any  deficiencies  in  the  net  earnings  of  that  company  to  meet 
the  interest  upon  its  present  bonded  indebtedness  from  time  to 
time,  as  the  same  becomes  due  and  payable. 

We  think  there  is  nothing  in  these  provisions  obnoxious  to  any 
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law  of  this  State.  As  collateral  security  for  the  performance  of  its 
agreement  each  of  the  plaintiff  companies  agrees  to  cause  to  be 
deposited  with  the  Erie  company  a  majority  of  the  capital  stock 
of  the  plaintiff  company  in  such  manner  as  shall  be  required,  upon 
which,  so  long  as  the  management  of  the  plaintiff  company  shall  be 
satisfactory  to  it,  the  Erie  company  will  give,  or  cause  to  be  given, 
to  such  representative  of  the  plaintiff  company  as  shall  be  designated 
by  it,  the  right  to  vote  upon  the  stock  so  deposited.  And  the 
promise  of  the  Erie  company  to  make  good  deficiencies  in  the  net 
earnings  of  the  plaintiff  company  is  made  upon  condition  that  the 
corporate  control  of  the  plaintiff  company  shall  become  and  remain 
vested  in  the  Erie  company  as  above  provided. 

The  only  question  in  the  case  is  whether  this  provision  in  regard 
to  the  deposit  of  the  stock  as  security  for  the  performance  by  the 
plaintiff  company  of  its  contract,  and  the  condition  that  the  cor- 
porate control  of  the  plaintiff  company  shall  in  that  way  become 
and  remain  vested  in  the  Erie  company,  are  invalid  in  law,  and 
for  that  reason  the  whole  contract  between  the  parties  is  void. 
It  is  not  contemplated  that  the  plaintiff  company  shall  not  continue 
to  carry  on  its  business  as  a  corporation  by  continuing  to  operate  its 
railroad,  as  is  its  duty  as  a  corporation.  On  the  contrary,  it  is 
bound  by  the  contract  to  do  so  in  order  to  carry  out  the  provisions 
to  deliver  to  the  Erie  company  all  freight  and  passengers  that  it 
can  lawfully  control  or  influence,  destined  to  the  points  mentioned. 
This  is  to  be  done  under  its  own  management  and  control  so  long 
as  it  performs  the  contract,  but  when  it  fails  to  perform  its  con 
tract  then  the  provision  is  that  the  Erie  company  may,  by  the  exer- 
cise of  the  voting  power  of  the  stock  deposited  as  collateral,  place 
in  control  such  a  board  of  management  as  will  perform  the  agree- 
ment. It  cannot  take  the  control  itself,  so  that  the  Erie  company 
will  manage  and  conduct  the  business  of  the  corporation,  but  it  can 
appoint  such  officers  and  agents  of  the  plaintiff  company  as  will 
manage  the  business  of  that  company  as  required  by  its  contract. 
Beyond  this,  the  contract  confers  no  power  or  control  upon  the 
Erie  company  over  the  plaintiff  company,  and  the  power  given  is 
purely  contingent  and  does  not  appear  from  anything  in  the  case 
ever  to  have  been  exercised,  nor  does  it  appear  that  any  necessity 
for  its  exercise  has  arisen; 
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It  is  averred  by  the  plaintiff  companies  that  the  contract  was  per- 
formed on  their  part  by  the  deposit  of  a  majority  of  the  stocks 
required,  and  that  the  performance  of  the  contract  by  both  parties 
was  entered  upon  and  continued  until  the  defendant  company  saw 
fit  to  repudiate  the  same.'  The  question  arising  upon  these  facts 
is  an  interesting  one,  by  no  means  free  from  doubt,  but  we  are 
inclined  to  the  opinion,  inasmuch  as  uo  decision  is  brought  to  our 
notice  upon  a  precisely  similar  state  of  facts,  that  this  arrangement 
is  not  per  86  void  because  in  violation  of  law.  If  there  be  no 
question  but  that  contracts  between  railway  companies  for  the 
arrangement  of  their  inter-mutual  traffic  may  lawfully  be  made,  by 
which  one  company  may  bind  itself  to  pay  stipulated  sums  or 
assume  obligations  to  pay  interest  upon  the  bonds  of  the  other, 
it  is  not  clearly  perceived  why  the  company  that  undertakes  so  to 
pay  may  not  secure  the  performance  of  the  contract  by  arrange- 
ments which  will  enable  it,  in  case  of  breach  of  the  agreement,  to 
appoint  such  officers  or  agents  for  the  defaulting  company  as  shall 
secure  performance. 

If  the  question  be  considered  as  purely  one  of  ultra  vim,  then 
it  is  obvious  that  the  defendant  is  in  no  condition  to  avail  itself  of 
that  objection.  It  entered  upon  and  enjoyed  the  benefit  of  the 
contract  for  a  long  period  of  time,  and  it  is  too  late  to  assert  that 
the  contract  was  void  because  it  had  no  power  to  secure  its  per- 
formance in  the  manner  stipulated  in  the  instrument.  Neither 
company  could  assert  such  a  defense  after  entering  upon  and 
enjoying  the  benefits  of  the  contract.  To  avoid  the  agreement,  the 
defendant  must  be  able  to  assert  that  it  was  void  in  law  as  against 
public  policy,  or  by  reason  of  conflict  with  some  provision  of  law, 
statutory  or  otherwise. 

"We  are  of  opinion  that  the  judgment  should  be  reversed  and 
new  trial  granted,  costs  to  abide  event.  * 

Brady  and  Danikls,  JJ.,  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 
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42    60?, 

-£effl  CHRISTOPHER    A.  WYATT  and  Othkbs,  Respondents,  v. 

JAMES  B.  BROOKS  and  Others,  Appellants. 

Place  of  trial  of  an  action  to  set  aside  a*  fraudulent  a  general  assignment  covering 
real  estale—the  right  to  demand  a  change  of  venue  cannot  be  defeated  by  an  offer  by 
the  plaintiff  to  stipulate  not  to  attempt  to  reach  the  real  estate. 

A  motion  to  change  the  place  of  trial  of  an  action,  brought  to  set  aside  an 
assignment  for  the  benefit  of  creditors  on  the  ground  that  it  was  made  to 
hinder,  delay  and  defraud  the  assignors'  creditors,  to  the  county  in  which  cer- 
tain real  estate  passing  under  the  assignment  is  situated,  cannot  be  defeated  by 
an  offer  on  the  part  of  the  plaintiff  to  stipulate  that  he  will  not  attempt  to 
reach  the  real  estate  of  the  assignors,  assigned  to  the  assignee,  or  make  any 
claim  of  title  or  interest  therein  or  thereto. 

Acker  v.  Leland  (96  N.  Y.,  884)  followed. 

Appeal  from  an  order  of  the  New  York  Special  Term,  dfenjr- 
ing  the  defendants'  motion  to  change  the  place  of  trial  from  New 
York  to  Onondaga  county. 

Zouis  Marshall,  for  the  appellants. 
8.  It.  Stern,  for  the  respondents. 

Davis,  P.  J. : 

This  is  an  action  in  the  nature  of  a  creditor's  hill,  to  set  aside  an 
assignment  made  by  the  defendants  Silberstein  and  Shovelsohn  to 
the  defendant  Brooks,  on  the  alleged  grounds  that  the  assignment 
was  fraudulent  and  void  on  its  face,  and  improper  and  illegal  in 
form,  and  was  made  and  executed  with  intent  to  hinder,  delay  and 
defraud,  the  creditors  of  the  assignors.  Amongst  the  property 
assigned  was  a  parcel  of  land  situated  in  the  city  of  Syracuse, 
county  of  Onondaga,  which  belonged  to  the  defendant  Silberstein, 
and  which,  as  appears  by  his  affidavit,  is  of  the  value  of  about 
$8,000,  incumbered  for  about  $6,400,  leaving  a  margin,  as  he  states, 
of  at  least  $1,500  over  and  above  the  incumbrance.  A  demand  of 
change  of  place  of  trial  was  made  in  due  form,  on  the  ground  that 
the  place  of  trial  was  not  laid  in  the  proper  county,  and  the  motion 
is  based  upon  such  demand  and  the  grounds  stated  therein,  and  also 
upon  affidavits  tending  to  show  that  the  place  of  trial  should  be 
changed  for  the  convenience  of  witnesses. 

To  meet  the  claim  that  the  city  of  New  York  is  not  the  proper 
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place  of  trial,  on  the  ground  that  the  action  affected  the  question 
of  title  or  interest  in  real  estate,  the  plaintiffs  made  a  stipulation 
that  they  "  will  not  attempt  to  reach  the  real  estate  of  said  assignors 
assigned  to  said  assignee,  or  make  any  claim  of  title  or  interest 
therein  or  thereto."  The  Special  Term  denied  the  motion  upon  the 
affidavits  and  the  stipulation  referred  to. 

The  construction  given  by  the  Court  of  Appeals  in  Acker  v. 
Leland  (96  N.  Y.,  384)  to  section  982  of  the  Code  of  Civil  Pro- 
cedure, requires  us  to  hold  that  this  action  is  local,  within  the  pro- 
visions of  that  section.  It  must  be  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is  situated.  The  defend- 
ants were  therefore  entitled,  upon  their  demand,  to  have  the  place 
of  trial  changed,  and  the  order  should  accordingly  have  been  made 
unless  the  stipulation  given  by  the  plaintiffs  had  the  effect  to  take 
the  case  out  of  the  provisions  of  section  982  of  the  Code. 

The  object  of  the  action  is  to  have  the  assignment  declared  abso- 
lutely void,  because  made  in  fraud  of  creditors.  The  assignment 
conveys  certain  real  estate  to  the  assignee.  A  decision  that  it  is  void 
will  affect  the  title  to  that  real  estate,  and  it  is  difficult  to  see  how 
the  stipulation  that  the  plaintiff  will  not  pursue  the  real  estate  or 
claim  any  interest  therein,  will  prevent  the  effect  of  a  judgment,  if 
they  succeed  in  obtaining  one  declaring  the  assignment  void,  from 
affecting  the  title  to  the  land.  A  receiver  appointed  under  such  a 
judgment  would  take  title  to  the  land,  and  a  refusal  on  the  part  of 
the  plaintiffs  to  reap  any  benefit  therefrom  would  only  impose  on 
the  receiver  the  obligation  of  applying  it  to  other  creditors  who 
might  come  in  and  be  made  parties  to  this  action  or  commence  other 
actions.  The  right  of  the  defendants  to  change  the  place  of  trial 
cannot,  we  think,  be  disposed  of  by  such  a  stipulation. 

On  the  subject  of  witnesses,  the  question  presented  to  the  court 
was  one  addressed  to  its  discretion,  and  it  may  be  that  the  stipula- 
tion to  admit  on  the  trial  what  a  portion  of  the  defendants9  witnesses 
would  testify  to,  together  with  the  witnesses  sworn  to  on  the  part  of 
the  defendants  to  reside  in  the  city  of  New  York,  were  an  answer 
to  that  branch  of  the  motion.  But  we  are  not  inclined  to  examine 
particularly  the  disposition  made  of  this  part  of  the  motion,  because 
the  order  changing  the  place  of  trial  should  have  been  granted  on 
the  ground  already  considered. 
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ffhe  order  should,  therefore,  be  reversed,  and  the  motion  granted, 
with  costs  of  the  motion  and  of  this  appeal  to  abide  the  event. 

Brady  and  Daniels,  JJ.,  concurred. 

Order  reversed,  and  motion  granted,  with  costs  of  motion  and  of 
appeal  to  abide  the  event. 


BENJAMIN  F.  SMITH,  Appellant,  v.  ALICE  R.  BAKER, 
Respondent,  Impleaded  with  JAMES  H.  RED  FIELD. 

Infant  —  when  allowed  to  avoid  a  transfer  of  stock  belonging  to  her,  and  bearing  her 
signature — extra  allowance  —  the  court  cannot  presume  bank  stock  to  be  worth 
more  than  its  par  value. 

This  action  was  brought  to  recover  the  amount  secured  to  be  paid  by  a  promis- 
sory note  given  by  the  defendant  Redfleld,  and  to  have  sixteeen  shares  of  bank 
stock,  alleged  to  have  been  assigned  as  collateral  security  for  the  note,  sold,  and 
the  proceeds  applied  to  the  payment  of  the  note.  The  stock  did  not  belong 
to  Redfleld,  but  belonged  to  the  defendant  Baker,  for  whom  Redfleld  acted  as 
guardian.  While  the  defendant  Baker  was  under  the  age  of  twenty-one  years, 
and  in  or  about  the  year  1872,  she,  at  the  request  of  Redfleld,  wrote  her 
name  upon  the  back  of  the  certificate,  without  being-  told  for  what  purpose 
he  desired  her  signature  and  without  any  arrangement  that  the  shares  should  be 
transferred  to  him,  or  that  he  should  be  at  liberty  to  sell  or  dispose  of  them. 
Under  her  name,  as  she  had  written  it,  her  own  name  was  again  written  by 
Redfleld  as  her  attorney. 

Held,  that  as  there  was  no  intention  on  her  part  to  supply  Redfleld  with  the 
evidence  of  the  ownership  of  these  shares,  she  was  not  estopped  from  disputing 
the  validity  of  the  title  acquired  by  the  plaintiff. 

That  even  if  the  shares  had  been  received  by  the  assignor  of  the  plaintiff,  or  the 
plaintiff  himself,  in  reliance  upon  the  signature  of  the  ward,  she  would  not  be 
legally  bound,  as  she  was  an  infant  at  the  time,  and  the  law  would,  in  the 
absence  of  any  actual  representation  concerning  her  signature  or  her  age, 
permit  her  to  avoid  its  effect  on  the  ground  of  her  infancy. 

The  shares  were  for  the  sum  of  twenty-five  dollars  each,  and  no  evidence  was 
given  that  they  exceeded  in  value  that  amount  The  Judgment  of  the  court 
below  denied  the  right  of  the  plaintiff  to  appropriate  this  stock  to  the  pay- 
ment of  his  debt,  and  granted  an  extra  allowance  of  eighty  dollars  to  the 
defendant  Baker. 

Held,  that  the  court  could  not  presume  the  shares  to  be  worth  more  than  their 
par  value,  and  that  the  allowance  should  be  reduced  to  twenty  dollars. 
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Appeal  from  a  jadgment  recovered  upon  the  trial  of  this  action 
at  the  New  York  Special  Term. 

Birdseye,  Cloyd  cfe  Baylha,  for  the  appellant. 

WUliam  F.  McRae,  for  the  respondent. 

Daniels,  J. : 

The  object  of  the  action  was  the  recovery  of  a  debt  against  the 
defendant  James  H.  Redfield,  amounting  to  the  sum  of  $2,000  and 
interest,  upon  a  promissory  note  made  by  him  on  the  24th  of  May, 
1878,  and  the  sale  of  sixteen  shares  of  stock  of  the  National  Broad- 
way Bank,  and  the  appropriation  of  the  proceeds  towards  the  pay 
ment  of  the  debt.  The  fact  that  the  debt  was  contracted  and  the 
plaintiff  was  entitled  to  recover  the  amount  of  it,  were  proved 
beyond  dispute  upon  the  trial.  But  the  shares  of  stock  assigned  as 
collateral  security  for  the  loan  were  not  the  property  of  Redfield,  the 
debtor,  but  they  belonged  to  the  defendant  Alice  R.  Baker,  for  whom 
Redfield  acted  as  guardian  during  her  minority.  She  was  under  his 
charge  after  the  decease  of  her  mother,  and  from  the  time  she  was 
about  nine  years  of  age  until  she  attained  the  age  of  twenty-one 
years,  in  October,  1877.  These  shares  of  stock  were  part  of  her 
estate,  and  while  she  was  under  the  age  of  twenty-one  years,  and  in 
or  about  the  year  1872,  at  his  request,  she  appears  to  have  written 
her  name  upon  the  back  of  the  certificate.  This  was  done  under  no 
arrangement  that  the  shares  should  be  transferred  to  him,  or  that  he 
should  be  at  liberty  to  sell  or  dispose  of  them,  and  she  was  not  given 
to  understand  what  his  purpose  was  in  desiring  her  signature,  or 
that  it  was  to  be  placed,  or  was,  in  fact,  placed  upon  the  certificate 
of  these  shares.  There  was,  accordingly,  no  intention  on  her  part  to 
supply  him  with  the  evidence  of  ownership  of  these  shares,  without 
which,  in  no  event,  could  he  have  used  or  disposed  of  the  shares 
themselves.  (  Weaver  v.  Harden,  49  N.  Y.,  286 ;  McNeil  v.  Tenth 
National  Bank,  46  id.,  325.)  And  it  is  quite  evident  thac  the 
assignor  of  the  plaintiff  received  the  shares  upon  no  such  under- 
standing, for,  under  her  own  name,  as  she  had  written  it,  her  name 
was  again  written  by  the  defendant  Redfield,  as  attorney,  and,  upon 
that  signature  the  shares  were  probably  transferred  as  security  for 
this  loan. 
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Bat  even  if  the  shares  had  been  received  by  the  assignor  of  the 
plaintiff,  or  the  plaintiff  himself,  in  reliance  upon  the  signature  of 
the  ward,  as  she  was  an  infant  at  the  time,  she  would  not  legally 
be  bound  by  this  as  her  act.  The  law  would  still  permit  her,  as  long 
as  she  made  no  actual  representation  concerning  her  signature  or 
her  age,  to  avoid  its  effect  on  the  ground  of  her  infancy.  This  is  a 
general  legal  principle,  too  well  settled  to  require  any  support  by  the 
way  of  citing  authorities,  and,  being  an  infant,  she  could  not  be 
estopped  by  the  simple  circumstance  of  her  name  being  placed  upon 
the  certificate  of  these  shares  of  stock.  (Ackley  v.  Dygert,  33 
Barb.,  176 ;  Brown  v.  McOune,  5  Sandf .,  224.)  These  cases  proceed 
upon  the  legal  principle  that  a  person  under  the  age  of  twenty-one 
years  will  not  be  estopped  from  asserting  the  truth,  by  the  mere 
circumstance  appearing  to  have  transpired  in  this  case.  And  the 
Jatter  authority  has  not  otherwise  been  disapproved  of,  except  so  far 
as  it  has  a  tendency  to  exonerate  an  infant  from  liability  to  arrest  om 
account  of  fraudulent  representations  actually  made  by  such  person. 
(Schunemann  v.  Paradise,  46  How.,  426;  EqksUin  v.  J^ranky  1 
Daly,  334 ;  Wallace  v.  Moras,  5  Hill,  391.)  The  dealings  through 
which  the  right  is  insisted  upon,  of  appropriating  these  shares  of 
stock  to  the  payment  of  this  indebtedness,  took  place  exclusively 
between  the  plaintiff's  assignor  and  the  acting  guardian  of  this 
infant,  and  in  no  manner  precluded  her  from  asserting  her,  right  to 
the  shares,  and  repudiating  the  act  and  conduct  of  the  person  under 
whose  charge  she  had  been  during  the  greater  period  of  her  minority. 
No  act  upon  her  part,  either  before  or  after  she  attained  her  majority, 
in  any  manner  approved,  confirmed  or  ratified,  this  illegal  disposition 
of  her  property;  but  she,  herself,  continued  to  receive  the  dividends 
upon  it  near  to  the  time  when  this  suit  was  commenced.  Upon  the 
facts,  as  they  were  proven,  the  judgment  denying  the  right  of  the 
plaintiff  to  appropriate  this  stock  to  the  payment  of  this  indebted* 
ness  was  legal  and  proper.  To  that  extent  the  case  seems  to  be 
free  from  substantial  ground  for  doubt.  But,  in  determining 
the  action  without  any  proof  as  to  the  actual  value  of  the  shares,  the 
court  made  an  allowance  in  favor  of  this  defendant  amounting  to 
the  sum  of  eighty  dollars.  The  shares  themelves  were  for  the  sum 
of  twenty-five  dollars  each,  and  as  there  was  no  evidence  that  they 
exceeded  in  value  the  amount  for  which  they  were  issued,  this  allew- 


Digitized  by 


Google 


THORN  v.  GARNER.  507 

Pibst  Department,  October  Tebm  1886. 

ance  was  unauthorized.  It  may,  probably,  in  the  absence  of  any 
proof,  be  presumed  that  the  shares  were  of  their  face  value,  for  they 
would  ordinarily  represent  that  amount  of  the  capital  stock  of  the 
bank  issuing  them,  which,  if  it  complied  with  the  law,  as  it  is  to  be 
presumed  it  had,  would  give  them  this  extent  of  value.  But  the 
court  could  not  presume  them  to  be  worth  more  than  that  sum.  In 
making  the  allowance  such  a  presumption  seems  to  have  been 
indulged  in  favor  of  this  defendant,  and  upon  the  strength  and  effect 
of  it,  at  least  sixty  dollars  more  was  allowed  to  her  by  way  of  addi- 
tional costs,  than  was  permitted  by  subdivision  2  of  section  3253  of 
the  Code  of  Civil  Procedure.  This  allowance  should  be  reduced 
to  the  sum  of  twenty  dollars,  and  with  that  modification  the  judg- 
ment should  be  affirmed,  without  costs  to  either  party. 

Davis,  Jfc\  J.,  and  Brady,  J.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  affirmed  as  modi- 
fied, without  costs. 


WILLIAM  E.  THORN,  Appellant  and  Respondent,  v. 
HARRIET  H.  GARNER  and  FRANCES  M.  ISELIN, 
Respondents  and  Appellants. 

Interest  —  when  allowed  on  a  legacy  to  a  eon  of  the  testator,  from  the  time  of  the 
latter* $  death  —  an  executor  tciU  be  compelled  to  pay  compound  interest  only  in 
caeee  of  groee  delinquency. 

rhomas  Garner,  Br.,  died  October  16,  1867,  leaving  two  sons,  The  mas  and 
William  T.,  and  three  daughters.  By  his  will  he  gave  to  his  "  son  Thomas  the 
sum  of  one  million  dollars,  to  be  paid  him  within  eighteen  months  "  after  the 
testator's  decease.  His  son  William  T.  qualified  and  acted  as  his  sole  executor. 
Thomas,  the  son,  came  of  age  on  October  9, 1850,  was  married  on  June  6, 1863, 
and  died  on  March  2*3,4869,  leaving  a  widow  and  a  daughter,  who  are  defend- 
ants in  this  action.  He  left  a  will, by  which  he  appointed  his  brother  William 
T.  and  the  plaintiff  his  executors;  both  of  whom  qualified.  In  1871  William  T., 
and  the  plaintiff,  as  such  executors,  applied  to  the  surrogate  for  a  final  settle- 
ment of  their  accounts,  the  defendants,  the  widow  and  daughter,  having 
notice  thereof,  but  not  appearing,  except  that  a  special  guardian  was  appointed 
for  the  daughter.  On  April  fourth  a  decree  was  entered,  settling  the  executor's 
accounts,  in  which  the  legacy  of  $1,000,000  was  credited  as  paid  at  the  end  of 
eighteen  months  from  the  death  of  the  testator,  without  interest. 
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William  T.  Garner  having  died  in  1876,  the  plaintiff  brought  this  action  form 
accounting  for  his  proceedings  subsequent  to  the  settlement  in  1871,  and  to 
obtain  leave  to  resign  and  have  a  successor  appointed.  A  stipulation  was 
made  in  this  action  allowing  the  question  as  to  the  right  to  receive  interest 
upon  the  $1,000,001  from  the  death  of  the  testator  to  be  considered,  notwitb. 
standing  the  accounting  of  1871. 

Held,  that  as  the  evidence  showed  Thomas  Garner,  Jr.,  to  have  been  in  feeble 
health,  wholly  dependent  upon  his  father  for  the  means  of  support  of  him- 
self ,  wife  and  child,  and  that  his  father  had,  from  the  t  ime  Thomas  became  of 
age,  until  the  time  of  the  father's  death,  regularly  furnished  him  the  money 
necessary  for  his  support,  it  must  be  presumed  that  the  testator  intended  that 
Thomas'  legacy  should  draw  interest  from  the  time  of  his  death. 

That  the  plaintiff  should  be  charged  with  simple  interest  only  on  the  additional 
amount  found  to  be  due  from  him  at  the  time  of  the  former  accounting,  and 
not  with  compound  interest. 

Appeals  by  the  plaintiff,  and  by  the  defendants  above  named, 
from  parts  of  a  judgment  entered  on  the  report  of  a  referee. 

H.  A.  Ndson,  for  the  plaintiff,  appellant  and  respondent. 

Joseph  H.  Choate,  Duncan  Smith  and  J.  EvarU  Tracy,  for  the 
defendants,  respondents  and  appellants. 

Churchill,  J. : 

Thomas  Garner,  Sr.,  died  October  16,  1867,  leaving  a  large  real 
and  personal  estate,  considerably  exceeding  $5,000,000  in  value. 
He  left  twd  sons,  Thomas  Garner,  Jr.,  and  William  T.  Garner,  and 
three  daughters.  He  left  a  will  dated  April  12,  1866,  by  which  he 
made  provision  for  each  of  his  children.  That  for  his  son,  Thomas 
Gamer,  Jr.,  was  as  follows : 

"  Sixth.  I  give  and  bequeath  to  my  son  Thomas,  the  6um  of 
$1,000,000,  to  be  paid  him  within  eighteen  montlis  after  my 
decease." 

He  made  liis  son,  William  T.  Garner,  his  residuary  legatee, 
thereby  giving  him  a  share  of  the  estate  considerably  exceeding 
that  of  any  other  child.  He  appointed  his  two  sons,  one  of  his 
sons-in-law,  and  the  plaintiff  in  this  action,  executors.  William  T. 
Garner  alone  qualified  and  acted  as  executor  of  his  father's  will. 
The  personal  estate  proved  sufficient  to  pay  all  the  legacies  of  the 
will  and  debts  of  the  testator,  and  to  leave  a  considerable  sum  for 
the  residuary  legatee. 
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Thomas  Garner,  Jr.,  came  of  age  October  9,  1859 ;  he  was  mar- 
ried June  6, 1860;  his  only  child,  Frances  M.  Iselin,  one  of  the 
defendants,  was  born  July  3,  1861,  and  he  died  March  23,  1869, 
leaving  a  widow,  the  defendant,  Harriet  H.  Garner,  and  their  child 
above  named.  He  left  a  will  dated  November  12, 1867,  appointing 
as  executors  and  trustees  of  his  estate  his  brother,  William  T. 
Garner,  with  the  plaintiff,  both  of  whom,  soon  after  his  death, 
qualified  and  entered  upon  their  duties  as  such. 

In  the  early  part  of  1871,  William  T.  Garner,  with  the  plaintiff, 
applied  to  the  Surrogate  of  New  York  for  a  final  settlement  of 
their  accounts  as  such  executors,  of  which  the  defendants,  Harriet 
H.  Garner  and  her  daughter,  then  an  infant,  had  notice.  No 
appearance  for  the  widow  or  her  daughter  appears  to  hare  been 
made,  except  that  a  special  guardian  was  appointed  for  the  infant. 
April  4,  1871,  a  decree  was  made  by  the  Surrogate,  adjudging  the 
balance  in  the  hands  of  the  executors  to  be  $840,861.37,  and  direct- 
ing them,  after  paying  commissions  and  the  expenses  of  the 
accounting,  to  hold  and  invest  the  same  as  directed  by  the  will, 
which  was  done  by  them. 

The  account,  as  presented  and  allowed,  credited  the  legacy  of 
$1,000,000  under  the  will  of  Thomas  Garner,  Sr.,  as  having  been 
paid  April  15, 1869,  or  at  the  end  of  eighteen  months  from  the 
death  of  the  testator,  and  included  no  interest  upon  the  legacy  for 
any  part  of  that  period.  It  "included  an  item  of  $177,754.03, 
charged  as  cash  paid  by  the  executors  to  Garner  &  Oo.  for  moneys 
advanced  by  Garner  &  Oo.  to  Thomas  Garner,  Jr.,  during  his  life 
and  before  the  legacy  of  $1,000,000  was  paid. 

Garner  &  Co.  was  composed  of  William  T.  Garner  and  a  nominal 
partner,  who  received  a  salary  for  his  services  and  had  no  interest 
in  the  property  or  profits  of  the  firm,  and  the  moneys  advanced  by 
Garner  &  Co.  to  Thomas  Garner,  Jr.,  were  in  fact  paid  by  William 
T.  Garner,  who,  as  executor  of  his  father's  will  at  the  time  when 
such  moneys  were  paid  to  Thomas  Garner,  Jr.,  and  also  at  the  time 
when  said  legacy  was  credited  as  paid,  had  in  his  hands  ample  funds 
from  which  to  pay  the  interest  upon  said  legacy,  if  Thomas  Garner, 
Jr.,  was  entitled  to  interest  thereon  from  his  father's  death. 

William  T.  Garner  died  July  20,  1876,  and  the  plaintiff  has  ever 
since  been  sole  executor  and  trustee  under  the  will  of  Thomas 
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Garner,  Jr.  This  action  is  brought  by  the  plaintiff  to  obtain  per- 
mission to  resign  those  positions,  and  for  the  appointment  of  a  new 
executor  and  trustee,  for  an  accounting  subsequent  to  that  before  the 
surrogate  in  1871,  and  for  his  discharge  from  further  responsibility 
or  accountability  for  the  estate  of  Thomas  Garner,  Jr. 

A  previous  action  by  the  defendants,  Harriet  H.  Garner  and  her 
daughter,  against  the  plaintiff  was  brought  soon  after  the  death  of 
William  T.  Garner,  asking,  with  other  relief,  for  the  removal  of  the 
plaintiff  as  trustee  and  the  appointment  of  a  new  trustee,  for  an 
accounting,  and  particularly  that  he  be  required  to  pay  and  make 
good  the  said  sum  of  $177,754.03,  as  having  been  improperly 
allowed  upon  the  accounting  before  the  surrogate. 

That  action  was  discontinued  upon  a  stipulation  providing  that  a 
proceeding  should  be  commenced  by  the  plaintiff  to  obtain  the 
results  sought  in  this  action,  and  that  upon  the  accounting  to  be 
had  in  that  proceeding  the  decree  made  by  the  surrogate,  above 
referred  to,  should  be  final,  conclusive  and  binding  upon  the  parties, 
except  as  to  certain  items,  the  adjustment  of  which  was  agreed  upon 
in  the  stipulation,  and  also  except  as  to  "  certain  moneys,  amount- 
ing in  the  aggregate  to  one  hundred  and  seventy-seven  thousand 
seven  hundred  and  fifty-four  dollars  and  three  cents,  which  were 
paid  by  Garner  &  Co.  on  drafts  of  Thomas  Garner,  Jr.,  deceased, 
and  for  his  account  between  the  death  of  Thomas  Garner,  Sr.,  and 
the  death  of  Thomas  Garner,  Jr.,  the  question  being  not  as  to  the 
fact  that  the  money  was  paid  to  and  for  the  account  of  Thomas 
Garner,  Jr.,  but  as  to  whether  such  payments  are  properly  charge- 
able against  the  legacy  left  by  the  said  Thomas  Garner,  Sr.,  to  the 
said  Thomas  Garner,  Jr."  This  action  is  not  the  proceeding  con- 
templated when  the  stipulation  was  made,  but  ie  in  the  same 
direction,  and  the  stipulation  is  conceded  on  both  sides  to  be  bind- 
ing upon  the  parties  to  it  in  the  accounting  had  in  this  action. 

This  action  was  referred,  and  the  referee  by  his  report  has  found 
that  Thomas  Garner,  Jr.,  was  entitled  to  interest  upon  his  legacy 
from  his  father's  death,  and  that  the  payments  of  cash  in  the  item 
of  $177,754.03  should  be  treated  as  made  by  William  T.  Garner  on 
account  of  that  interest,  to  the  extent  of  it,  and  the  excess  only 
treated  as  a  payment  on  the  principal  of  the  legacy,  and  he  has 
readjusted  the  account  to  conform  to  those  findings.    By  such 
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readjustment  he  finds  the  sum  of  $109,860.54  to  have  been  on 
deposit  with  Garner  &  Co.,  in  the  hands  or  under  the  control  of  the 
executors  of  Thomas  Garner,  Jr.,  and  uninvested  on  the  31st  day 
of  January,  1871,  beyond  the  amount  accounted  for  in  the  account- 
ing before  the  surrogate,  and  he  allows  simple  interest  upon  that 
amount  from  that  date. 

The  plaintiff  insists  that  interest  was  improperly  allowed  by  the 
referee  upon  the  legacy  of  $1,000,000,  from  the  death  of  Thomas 
Garner,  Sr.,  and  also  that  certain  sums  paid  to  William  K.  Thome 
as  attorney  for  the  executors  of  Thomas  Garner,  Jr.,  were  allowed 
only  in  part. 

The  defendants,  Harriet  H.  Garner  and  Frances  M.  Iselin,  insist 
that  compound  and  not  simple  interest  should  have  been  allowed 
upon  the  sum  of  $109,860.54,  above  mentioned. 

These  are  the  principal  questions  raised  by  the  appeals,  and  the 
only  ones  necessary  to  be  considered. 

Ordinarily,  a  legacy  is  not  payable  until  the  time  fixed  by  the  will 
for  its  payment ;  or,  if  no  time  be  fixed,  until  the  period  fixed  by 
the  statute  has  expired  ;  and  until  payable  it  draws  no  interest. 

To  this  general  rule  there  are  several  exceptions,  the  most  import- 
ant of  which  is  the  case  of"  a  legacy  left  by  a  parent  to  a  child,  for 
whose  maintenance  no  other  provision  is  made,  and  who,  unless 
interest  be  allowed,  is  without  income  intermediate  the  death  of  the 
testator  and  the  legacy  becoming  due.  In  such  case  the  legacy 
draws  interest  from  the  death  of  the  testator.  {Green  v.  Belcher, 
1  Atk.,  505  ;  Heath  v.  Perry >  3  id.,  101 ;  HearU  v.  Greenland, 
3  id.,  695,  716;  King  v.  Talbot,  40  N.  Y.,  76;  Brawn  v.  Knapp, 
79  id.,  136;  Kedfield's  Surrogate  Courts,  601.) 

The  rule  is  thus  stated  by  Lord  Hardwicke  (1  Atk.,  507,  A.  D. 
1737) :  "  It  being  a  constant  rule  in  equity,  that  whenever  a  legacy 
is  given  by  a  father  to  a  child,  as  a  provision  for  such  a  child, 
though  the  legacy  be  payable  at  a  future  day,  yet  the  child  has  an 
immediate  right  to  the  interest  of  the  money." 

And  again  (3  Atk.,  102) :  "  How  far  a  legatee,  who  is  not  entitled 
to  the  payment  of  his  legacy  immediately,  shall  have  interest  in  the 
meantime,  depends  upon  particular  circumstances.  *  *  *  But  all 
these  cases  are  subject  to  this  exception  if  it  is  in  the  case  of  a 
child;  for  then,  let  a  testator,  give  it  how  he  will,  either  at  twenty- 
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one  or  at  marriage,  or  payable  at  twenty-one,  or  payable  at  marriage, 
and  the  child  has  no  other  provision,  the  court  will  give  interest 
by  way  of  maintenance,  for  they  will  not  presume  the  father  inoffi- 
cious or  so  unnatural  as  to  leave  a  child  destitute."  And  this  was 
a  rule  coming  down  from  a  much  earlier  period.  (In  re  George^ 
22  (Moak's)  Eng.  Rep.,  507,  510.) 

This  rule  is  recognized  and  made  to  include  one  not  a  child,  but 
to  whom  the  testator  stood  in  loco  parentis^  in  Brown  v.  Knapp 
(supra),  where  it  is  said  (p.  142) :  "  This  rule  is  based  upon  the  pre- 
sumption that  the  testator,  in  such  case,  must  have  intended  that 
the  legatee  should,  in  the  meantime,  be  maintained  at  his  expense, 
thus  discharging  his  moral  obligation,  or  carrying  out  his  benevolent 
design.  It  is  not  needed  for  the  application  of  this  rule  that  the 
testator  must  have  been  under  a  legal  obligation,  at  the  time  of  his 
death,  to  support  the  legatee.  Such  obligation  of  a  testator  to  sup- 
port his  own  child  continues  only  during  his  life.  *  *  *  The  duty 
of  a  testator,  in  this  case,  to  provide  for  and  support  this  infant  grand- 
child, was  almost,  if  not  quite,  as  strong  as  that  of  supporting  his 
own  children,  and  it  must  be  presumed  that  he  meant  to  discharge 
that  duty.  *  *  *  This  legacy,  therefore,  carried  interest  from, 
the  death  of  the  testator." 

It  is  said  that  the  rule  is  limited  to  legacies  to  infants.  Most  of 
the  cases  in  which  the  question  has  arisen  have  been  those  of 
legacies  to  infants,  and  the  language  used  in  stating  the  rule  has 
frequently  been  limited  accordingly.  But  the  moral  obligation  of 
a  parent  to  make  provision  for  the  support  of  a  dependent  child 
includes  adult  as  well  as  infant  children,  and  is  certainly  as  great  in 
the  case  of  such  adult  child  as  in  that  of  one  not  a  child,  but  to 
whom  the  testator  has  assumed  the  place  of  a  parent.  This  moral 
or  natural  obligation  is  frequently  referred  to  as  the  foundation  of 
this  rule,  and  upon  it  rests  the  provisions  of  the  Revised  Statutes, 
which  makes  the  parent  liable  for  the  support  of  an  indigent  child, 
whether  adult  or  infant.  (In  re  Rouse'*  Estate,  9  Hare,  649,  653 ; 
Brmherhoof  v.  Mer sells.  24  N.  J.  [Law],  680 ;  1  R.  S.,  614,  §  1 ; 
2  Kent's  Com.,  190.)  A  legacy  given  to  an  infant  child  by  a  will 
which  makes  other  provision  for  its  support,  is  held  not  to  come 
within  the  rule,  showing  that  the  presumption  of  the  intention  of 
the  testator  upon  which  the  rule  rests,  depends  upon  the  fact  that 
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the  child  is  dependent  and  not  otherwise  provided  for,  and  not 
nnon  the  fact  of  infancy. 

The  case  of  Bradner  v.  Faulkner  (12  N.  T.,  472),  is  cited  as 
settling  this  question  favorably  to  the  plaintiff.  In  that  case,  the 
testator  gave  to  one  of  his  two  daughters  (both  adult  and  married) 
a  farm  valued  at  $15,060  and  a  legacy  of  $16,000 ;  to  the  other,  a 
farm  valued  at  $31,060.  The  will  declared  it  to  be  the  intent  of 
the  testator  to  give  his  daughters  equal  advantages  in  the  disposition 
of  his  property.  The  surrogate  allowed  interest  upon  the  legacy 
from  the  father's  death.  This  was  affirmed  at  General  Term,  but 
reversed  by  the  Court  of  Appeals.  The  latter  court  said  that  the 
predominant  intention  of  the  testator  was  to  give  equality  of  benefit 
to  his  daughters,  and,  considering  the  various  provisions  of  the  will 
in  the  light  of  that  intent,  held  interest  upon  the  legacy  to  have 
been  improperly  allowed.  That  the  interest  was  necessary  to  the 
maintenance  of  the  legatee  was  not  claimed.  Indeed,  the  contrary 
appeared,  since  she  had  a  husband,  presumably  able  to  maintain 
her ;  and,  also,  the  will  gave  her  a  valuable  farm,  to  the  possession 
of  which  she  would  be  entitled  immediately  upon  her  father's 
death.  The  question  involved  here  is  not  hinted  at  in  the  opinion 
of  the  court. 

In  this  casQ  the  evidence  showed  Thomas  Garner,  Jr.,  to  have 
been  in  feeble  health ;  that  he  was  wholly  dependent  upon  his  father 
for  the  means  of  support  of  himself,  wife  and  child ;  that  he  had  no 
other  source  of  income ;  and  that  from  the  time  he  became  of  age 
until  his  father's  death,  his  father  had  regularly  each  year  furnished 
him  the  money  necessary  for  his  support.  The  amount  so  furnished 
in  1864  was  $3,012,91 ;  in  1865,  $8,088.35  ;  in  1866,  $9,336.48  ; 
and  in  1867  to  October  16,  the  date  of  his  father's  death,  $10,526.48. 
From  the  regular  increase  of  these  annual  amounts  the  father  must 
have  understood,  at  the  time  of  making  his  will  and  at  the  time  of 
his  death,  that  his  son  was  dependent  upon  him,  and  that  that 
dependence  was  not  diminishing.  The  legacy  was  a  provision  for 
his  son's  maintenance.  Unless  interest  be  allowed,  the  son  was  with- 
out income  intermediate  the  death  of  the  testator  and  the  payment 
of  the  legacy.  The  case  furnishes  the  strongest  ground  for  presum- 
ing the  testator  to  have  intended  that  his  son's  legacy  should  draw 
interest  from  his  death,  and  the  judgment  in  that  respect  should  be 
Hra— Vol.  XLII        65 
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affirmed.  It  is  claimed  for  the  plaintiff  that  the  surrogate's  decree 
on  the  accounting  of  the  executors  of  Thomas  Garner,  Jrf,  made 
April  4,  1871,  prevents  the  recovery  by  the  defendants  of  interest 
on  the  legacy  from  the  death  of  the  testator.  The  stipulation  made 
by  the  plaintiff  with  the  defendants,  in  consideration  of  which  they 
discontinued  the  action  commenced  by  them  in  the  Superior  Court, 
furnishes  an  answer  to  this  claim. 

Had  the  question  raised  here  been  raised  before  the  surrogate, 
and  interest  on  the  legacy  of  $1,000,000  been  allowed  by  him  from 
the  death  of  the  testator,  the  payments  of  cash  included  in  the  item 
of  $177,754.03  wonld  undoubtedly  have  been  held  first  to  apply  in 
payment  of  that  interest,  and  to  that  extent  to  have  been  extin- 
guished, and  the  remainder  only  to  apply  in  payment  of  the  prin- 
cipal of  the  legacy,  and  the  same  result  would  have  been  arrived  at 
as  to  the  balance  due  at  the  time  of  that  accounting  as  has  been 
arrived  at  by  the  referee  in  this  action.  But  the  stipulation  was 
obviously  intended  and  understood  by  the  parties  as  giving  to  the 
defendants  the  right  to  raise  every  question  as  to  the  allowance  of 
that  item  or  any  part  of  it  (except  the  fact  of  payment),  which 
might  have  been  raised  on  the  hearing  before  the  surrogate,  and  it 
was  so  treated  on  the  trial  of  this  case.  Besides,  the  interest  upon 
this  legacy,  if  legally  allowable,  must,  nnder  the  facts  of  this  case, 
be  regarded  as  assets  in  the  hands  or  nnder  the  control  of  the 
executors  of  Thomas  Garner,  Jr.,  at  the  time  of  rendering  their 
account  in  1871,  and  not  having  been  {included  in  that  account  the 
decree  is  not  conclusive  against  the  claim  now  made  by  the 
defendants.  (Brown  v.  Brown,  53  Barb.,  217;  President,  etc, 
Bank  of  Poughkeepne  v.  Uaebrouck,  6  N.  Y.,  216,  221 ;  Wurte  v. 
Jenkins,  11  Barb.,  546.) 

The  plaintiff  complains  that  part  of  the  sums  paid  William  K. 
Thome  for  legal  services,  and  charged  to  the  estate  of  Thomas 
Gamer,  Jr.,  were  disallowed  by  the  referee.  The  charges  were  for 
services  in  keeping  down  taxation  on  the  Garner  estate.  The  whole 
amount  of  taxes  on  personal  property  paid  for  that  estate,  as  well  as 
these  charges  for  legal  services,  were  charged  against  the  estate  of 
Thomas  Garner,  Jr.,  and  his  sister  Anna  James  Garner,  who  was 
also  left  a  legacy  of  $1,000,000  by  her  father's  will.  Upon  the 
trial  of  this  action  it  was  stipulated  by  the  parties  that  but  one- 


Digitized  by 


Google 


THORN  v.  GARNER.  515 

First  Department,  Octobek  Term,  1886. 

fourth  of  the  taxes  so  paid  should  be  allowed  against  the  estate  of 
Thomas  Garner,  Jr.,  and  the  referee  has  adopted  the  same  rule 
as  to  the  sums  paid  for  the  legal  services  of  William  K.  Thome. 
This,  upon  the  evidence,  is  quite  as  favorable  to  the  plaintiff  as  he 
had  a  right  to  expect. 

As  to  the  claim  of  the  defendants,  Harriet  H.  Garner  and 
Frances  M.  Iselin,  that  the  plaintiff  should  have  been  charged  with 
compound  interest  upon  the  sum  of  $109,860.54,  with  which  the 
executors  of  Thomas  Garner,  Jr.,  were  held  to  be  chargeable,  and 
which  had  remained  uninvested  from  January,  1871,  the  referee 
was  justified  in  rejecting  it.  Compound  interest  is  allowed  in  cases 
of  gross  delinquency,  or  as  a  penalty  for  negligence  or  wrong-doing, 
or  for  some  clear  violation  of  a  trust.  For  mere  neglect  to  invest, 
simple  interest  is  generally  imposed.  (Clarkson  v.  DeP&yster, 
Hopk.,  424,  427;  Ilanna/is  v.  Hannahs,  68  N.  Y.,  610;  Otica 
Ins.  Co.  v.  Lynch,  11  Paige,  520;  Barney  v.  Saunders,  16  How. 
[IT.  S.  Rep.],  535,  542.) 

In  this  case  there  is  no  evidence  to  show  that  the  executors  of 
Thomas  Garner,  Jr.,  supposed  themselves  chargeable  with  interest 
on  this  legacy  until  the  question  was  raised  in  this  action,  or  that 
they  did  not  believe,  in  good  faith,  that  they  had  invested  for  the 
benefit  of  their  cestuis  que  trust,  as  directed  by  the  surrogate, 
the  whole  trust  fund,  with  the  care  of  which  they  were  charged. 
There  is  no  uniform  rule  of  redress  in  cases  of  this  kind,  but  each 
calls  for  the  exercise  of  the  judicial  discretion  of  the  court,  and  in 
this  case  that  judicial  discretion  was  properly  exercised. 

The  judgment  should  be,  in  all  respects,  affirmed,  without  costs  of 
the  appeal  to  either  party. 

Dajntels  and  Barbbtt,  JJ.,  concurred. 

Judgment  affirmed,  without  costs. 
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In  the  Matter  of  the  Probate  of  the  Last  Will,  etc.,  of 
WINIFRED  AUSTIN,  Deceased. 

Evidence— admissibility  of  the  testimony  of  counsel  as  to  communication*  had  with 
a  deceased  person  whose  wiU  he  drew  —  Code  of  Civil  Procedure,  sees,  885,  836. 

Upon  a  hearing  in  a  Surrogate's  Court  of  an  application  for  the  probate  of  a 
will,  which  was  resisted  on  the  ground  of  undue  influence,  the  counsel  of  the 
testatrix,  by  whom  the  will  and  codicils  were  prepared  under  her  direction, 
and  who  superintended,  as  such  counsel,  their  execution  and  publication, 
was  called  as  a  witness  to  show  what  transpired  between  the  testatrix  and 
himself,  when  he  was  called  upon  to  prepare  the  will  and  codicils,  in  the  process 
of  their  preparation  and  publication. 

Held,  that  an  objection  to  his  testimony,  as  inadmissible  under  sections  835  and 
886  of  the  Code  of  Civil  Procedure,  was  properly  overruled  as  without  merit 

That  if  this  were  not  so  it  should  not  defeat  the  probate  of  the  will  in  this  case, 
because,  even  if  the  testimony  of  the  counsel,  so  far  as  objected  to,  were 
eliminated  from  the  case,  there  would  still  be  evidence  remaining  which 
would  not  Justify  a  finding  that  the  will  and  codicils  were  made  by  the 
decedent  under  what  the  law  recognizes  to  be  undue  influence. 

Appeal  from  the  decree  of  the  Surrogate's  Court,  admitting  to 
probate  the  will  and  three  codicils  thereto  of  Winifred  Austin. 

TP.  S.  Logan  and  Oeorge  Bliss,  for  the  appellants. 

Henry  S.  Sprague  and  Theodore  W.  Dwight*  for  the  respondent. 

James  J.  Thompson,  guardian  ad  litem,  for  defendants. 

Davis,  P.  J. : 

The  decree  of  the  surrogate  admits  to  probate  the  will  of  the 
decedent  and  three  codicils  thereto.  Mrs.  Austin,  the  testatrix,  was 
the  widow  of  William  Austin,  and  by  the  will  of  her  husband 
she  was  the  devisee  and  legatee  in  trust  of  all  his  property,  real  and 
personal,  for  her  own  use  during  her  life,  with  power  by  her  last 
will  and  testament  to  appoint  and  divide  the  same  amongst  their 
four  sons  and  Jane  Oakes,  their  daughter,  and  the  children  of  a 
deceased  son,  in  such  shares  and  proportions  as  she  might  direct 
The  wills  and  codicils  in  controversy  dispose  of  the  corpus  of  the 
trust  amongst  the  children  and  grandchildren,  and  also  the  property 
of  the  testatrix  derived  and  saved  from  the  income  of  the  trust  in 
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her  favor,  etc.  The  due  and  proper  publication  of  the  will  and 
codicils  by  Mrs.  Austin  was  fully  established,  and  no  evidence  was 
given  on  the  part  of  the  contestants  controverting  her  testamentary 
capacity.  It  was,  however,  asserted,  and  is  still  insisted  on  their 
part,  that  her  will  and  codicil  were  induced  by  and  resulted  from 
undue  influence  exerted  and  used  over  her  by  her  daughter, 
Mrs.  Oakes,  and  the  children  of  Mrs.  Oakes,  who  are  the  chief 
objects  of  her  bounty  under  such  will  and  codicils.  Upon  this 
question  the  contestants  held  the  affirmative.  It  was  for  them  to 
show,  by  satisfactory  evidence,  that  the  will  and  codicils  were  so  far 
the  result  of  undue  influence  that,  in  judgment  of  law,  they  are  to 
be  regarded  not  as  the  will  and  codicils  of  Mrs.  Austin,  but  of  the 
persons  who  had  wrongfully  subdued  and  controlled  her  mind 
and  its  volition  to  their  own  purposes  and  objects.  It  does  appear, 
on  the  face  of  those  instruments,  that  Mrs.  Oakes  and  her  family 
receive  a  large  and  apparently  excessive  share  of  the  property  of 
which  they  make  disposition ;  but  that  is  by  no  means  enough  to 
affect  the  validity  of  the  gifts.  The  will  stands  for  the  reason ; 
and  courts  cannot,  out  of  their  real  or  supposed  superior  testa- 
mentary capacity,  undertake  to  rectify  or  disturb  any  apparent  or 
fancied  inequalities  or  injustice.  The  intention  of  the  testatrix 
controls  as  expressed  by  the  will  until  it  can  be  shown  that  what 
is  expressed  was  not  her  intention,  but  the  unlawful  design  and 
intention  of  another.  The  learned  surrogate  has  examined  this 
question  in  an  opinion  of  great  clearness  and  force,  and  has  reached 
the  conclusion  that  the  contestants  have  not  within  the  established 
rule  governing  such  cases,  shown  that  the  will  and  codicil,  or  either 
of  them,  are  the  result  of  the  alleged  undue  influence.  Be  had 
the  opportunity  to  see  the  witnesses  and  their  demeanor  on  the 
stand,  and  hear  their  testimony  and  observe  their  manner  in  giving 
it,  as  well  as  the  degree  of  intelligence  and  the  animus  with  which  it 
was  given.  With  those  advantages  he  reached  the  same  conclusion 
to  which  the  printed  record  of  their  testimony  as  sent  up  to  us 
leads  our  minds ;  and  under  such  circumstances  our  duty  is  properly 
performed  by  affirming  his  conclusions  upon  the  opinion  pronounced 
by  him,  and  for  the  reasons  he  assigns. 

There  is  but  a  single  question  of  law  presented  by  the  return 
which,  in  our  judgment,  requires  any  comment. 
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It  is  enacted  by  section  835  of  the  Code  of  Civil  Procedure  that 
"an  attorney  or  counselor-at-law  shall  not  be  allowed  to  disclose  a 
communication  made  by  his  client  to  him,  or  his  advice  given 
thereon,  in  the  coarse  of  his  professional  employment ; "  and  section 
836  declares  that  "  the  last  three  sections  apply  to  every  examination 
of  a  person  as  a  witness,  unless  the  provisions  thereof  are  expressly 
waived  by  the  person  confessing,  the  patient  or  the  client." 

There  is  no  doubt,  says  the  learned  judge  who  delivered  the 
opinion  in  Westover  v.  TheJStna  Insurance  Company  <99  N.  Y.,  56), 
that  "whenever  the  evidence  comes  within  the  purview  of  the 
statutes  it  is  absolutely  prohibited  and  may  be  objected  to  by  any 
one,  unless  it  be  waived  by  the  person  for  whose  benefit  and 
protection  the  statutes  were  enacted." 

Mr.  Underbill,  the  counsel  of  Mrs.  Austin,  by  whom  the  will 
and  codicils  were  prepared  under  her  direction,  and  who  superin- 
tended, as  such  counsel,  their  execution  and  publication,  was  called 
as  a  witness  to  show  what  transpired  between  the  testatrix  and  him- 
self when  he  was  called  upon  to  prepare  the  will  and  codicils,  and 
in  the  process  of  their  preparation  and  publication.  His  testimony 
was  objected  to  as  prohibited  by  the  section  of  the  Code  above 
quoted.  The  objection  was  overruled  and  the  testimony  was  taken 
by  the  surrogate.  It  is  contended  by  the  appellants  that  the 
evidence  of  the  attorney  and  counsel,  so  far  as  it  was  objected  to, 
was  "  within  the  purview  of  the  statutes  as  construed  by  the  court 
of  last  resort." 

The  object  of  the  new  section  was  chiefly  to  declare  the  effect 
of  a  waiver  of  the  statutory  rule  and  by  whom  such  waiver  might 
be  made.  Section  835  of  the  Code  was  not  intended  to  do  more 
than  classify,  by  codification,  the  well-known  rule  of  the  common 
law.  (See  1  Throop  Code,  notes  to  sec.  835  ;  Hebbard  v.  Haughiany 
70  N.  Y.,  54 ;  Armstrong  v.  The  People,  70  id.,  38.) 

Communications  by  a  testator  to  an  attorney,  or  solicitor,  or 
employee,  to  prepare  a  will,  with  reference  to  the  will  and  its  trusts, 
are  not  privileged.  This  has  been  settled  in  many  cases.  {Russell 
v.  Jackson,  16  Jur.,  1117;  Nourse  v.  Fisk,  1  Ves.,  342;  Duke  oj 
Bedford  v.  The  Marquees  of  Abercorn,  1  Myl.  and  Cr.,  312; 
Blackburn  v.  Crawford*,  3  Wall.  [U.  S.  Rep.],  199.) 

It  will  be  unfortunate  for  testators  if  the  communications  they 
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make  to  counsel,  for  the  purpose  of  enabling  the  latter  to  draft 
their  wills,  are  held  to  be  so  far  within  the  provisions  of  the  Code 
now  under  consideration,  as  to  prevent  their  use  on  behalf  of  the 
executors  to  sustain  their  wills.  The  object  of  the  privilege  is  to 
make  sacred  that  class  of  communications  made  by  clients  to  attor- 
neys or  counsel  for  the  purpose  of  enabling  them  to  give  advice, 
with  full  and  correct  knowledge  relating  to  the  transactions  upon 
which  such  advice  is  sought  in  suits  and  actions  civil  and  criminal, 
a  disclosure  of  which  might  be  prejudicial  to  the  client  or  his 
interests. 

If  the  construction  of  the  statute  claimed  by  the  contestants  were 
allowed,  it  is  not  perceived  how  any  will  conld  be  proved  by  the 
attorney  who  drew  it  and  supervised  its  publication,  for  he  could 
not  open  his  mouth  as  a  witness  without  disclosing  something  in 
the  nature  of  a  communication  made  to  him  by  his  client.  The 
Code  does  not  place  such  a  weapon  for  the  defeat  of  wills  in  the 
hands  of  any  one  seeking  to  overthrow  a  will  propounded  for  pro- 
bate which  presumably  it  was  the  intention  of  the  testator  should 
be  sustained  by  the  testimony  of  his  counsel  and  adviser  who 
prepared  it. 

We  think  there  is  no  merit  in  the  objection ;  but  if  it  were  well 
taken,  it  should  not  defeat  the  probate  of  the  will  in  this  case, 
because  the  testimony  of  the  counsel,  so  far  as  objected  to,  may  be 
eliminated  from  the  case,  and  still  the  evidence  remaining  would 
not  justify  a  finding  that  the  will  and  codicils  were  made  by  the 
decedent  under  what  the  law  recognizes  to  be  undue  influence. 

The  decree  should  be  affirmed,  but,  under  all  the  circumstances, 
without  costs  of  the  appeal. 

Brady  and  Daniels,  JJ.,  concurred. 

Order  affirmed,  without  costs. 
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iw    go)     EDWARD  0.  PERKINS,  as  General  Guardian  of  the  Estate 
%  op  EMILY  L.  MIDDLETON,  an  Infant,  Plaintiff,  v.  JOHN 

STIMMEL  and  JAMES  MoCREARY,  Defendants. 

Action  against  sureties  upon  a  general  guardian9 $  bond— a*  to  wJtether  it  should 
be  brought  in  the  name  of  the  infant  or  of  the  guardian  —  when  an  action  toill 
lie  against  the  sureties  on  the  bond  before  an  accounting  has  been  had  by  the  guardian. 

This  action  was  brought  by  the  plaintiff,  as  general  guardian  of  the  estate  of  an 
infant,  against  the  sureties,  upon  a  bond  given  by  a  former  guardian  of  the 
same  infant,  upon  his  appointment  by  the  Surrogate's  Court  Upon  the  trial  the 
defendants  objected  to  the  maintenance  of  the  action  by  the  plaintiff,  upon 
the  ground  that  it  should  have  been  brought  in  the  name  of  the  infant, 
by  the  plaintiff  as  her  guardian. 

Held,  that  in  view  of  the  conflict  of  authority,  as  to  the  right  of  the  plaintiff  to 
maintain  the  action  as  general  guardian  of  the  infant,  the  court  would  hold 
that  the  suit  was  properly  brought,  but  would  allow  the  plaintiff,  if  he  so 
elected,  to  change  the  title  so  as  to  make  the  action  one  by  the  infant,  by  the 
plaintiff  as  his  general  guardian. 

The  guardian,  who  was  the  principal  in  the  bond,  died  on  October  23, 1884, 
intestate,  the  public  administrator  of  the  city  of  New  York  being  appointed 
to  administer  upon  his  estate.  He  found  no  assets,  except  six  dollars  and 
forty  cents  and  an  old  desk  containing  a  quantity  of  stationery  and  papers,  and 
none  of  the  assets  belonging  to  the  infant  On  January  8, 1884.  the  guardian 
had  filed  his  sworn  account  with  the  surrogate,  showing  $12,137.40  to  be  then  in 
his  hands;  and  it  was  proved  that,  in  September,  1884,  he  converted  twenty- 
five  shares  of  the  Mercantile  Trust  Company  stock,  valued  in  his  inventory 
at  $3,500,  by  transferring  it  from  himself,  as  guardian,  to  himself  as  an  indi- 
vidual, and  thereafter  selling  it. 

Held,  that  an  objection  that  the  action  would  not  lie  against  the  defendants,  as 
sureties,  without  an  accounting  before  the  surrogate  was  properly  overruled. 

That,  although  an  accounting  is  one  of  the  conditions  of  the  bond,  for  a  breach 
of  which  the  sureties  are  liable,  yet  it  is  not  the  only  condition,  the  primary 
condition  being  that  the  guardian  "  will,  in  all  things,  faithfully  discharge  the 
trust  reposed  in  him,"  the  breach  of  which  condition,  in  this  case,  justified  the 
bringing  of  the  action. 

That,  while  the  courts  will  require  an  accounting  by  the  guardian,  when  that  will 
be  necessary  or  availing  to  establish  the  extent  of  the  sureties'  liabilities,  and 
when  it  is  practicable  to  have  one,  yet,  where  it  is  a  proceeding  of  no  use  or 
advantage  to  the  sureties,  and  can  -only  result  in  subjecting  them  to  the  burden 
of  a  double  litigation,  it  will  not  be  required. 

Motion  for  a  new  trial  on  exceptions  directed  to  be  heard  at  the 
General  Term  in  the  first  instance,  after  a  verdict  had  been  directed 
in  favor  of  the  plaintiff. 
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27.  H.  Davis  and  JE.  P. "  Wilder,  for  the  defendants. 

John  G.  Ghrayy  for  the  plaintiff. 

Davis,  P.  J. : 

This  case  bristles  with  objections  and  exceptions  bnt  thej  are 
mostly  of  a  technical  and  unimportant  character  and  need  only  the 
most  cursory  notice.  The  action  is  upon  a  bond  given  by  a  guar- 
dian upon  his  appointment  by  the  Surrogate's  Court,  and  many  of 
the  exceptions  relate  to  its  form  and  to  the  manner  in  which  it  was 
drawn,  and  its  penalty  inserted  and  its  date  omitted,  etc.,  on  and 
before  the  filing  of  it  in  the  Surrogate's  Court.  The  omission  of 
the  date  is  of  no  importance.  The  time  of  delivery  determines 
the  date,  and  the  delivery  and  filing  of  such  a  bond  in  the  Surro- 
gate's Court  controls  the  question  of  date  where  it  is  not  inserted, 
and  also  where  it  is,  when  the  question  of  date  becomes  important. 
A  clerk  of  the  Surrogate's  Court  filled  out  the  bond,  and,  in  doing 
bo,  inserted  the  penalty  at  double  the  valuation  of  the  infant's 
property  as  stated  in  the  petition.  It  is  insisted  for  this  reason, 
that  the  surrogate  did  not  "fix  the  amount  of  the  bond,"  as 
required  by  the  statute.  This  objection  is  a  non  sequitur.  It  does 
not  follow  because  the  scrivener  filled  in  the  penalty  in  the  blank, 
that  the  surrogate  did  not  fix  it.  The  bond  was  afterwards  duly 
filed,  and  upon  it  and  the  other  proceedings  in  the  case,  the  surro- 
gate in  due  form  ordered  and  issued  the  letters  of  guardianship,  in 
which  he  recites  that  "such  guardian  has  duly  executed  and 
delivered  a  bond  pursuant  to  law  for  the  faithful  discharge  of  his 
duty,  and'  we  being  satisfied  of  the  sufficiency  of  such  bond,"  etc., 
do  constitute  and  appoint  him  such  guardian.  This  sufficiently 
answers  all  objections  to  the  bond,  so  far  as  they  relate  to  its  exe- 
cution, filing  and  penalty.  Nearly  or  quite  all  the  other  objections 
touching  the  bond  itself,  and  the  proceedings  preliminary  to  the 
letters,  may  be  answered  in  the  same  way. 

There  are  two  questions  raised  by  the  exceptions  more  serious  in 
their  nature.  The  first  is  whether  the  suit  upon  the  bond  should 
have  been  brought  in  the  name  of  the  infant  by  the  plaintiff  as 
her  guardian  instead  of  by  the  plaintiff  as  guardian  of  the  estate  of 
the  infant.  There  is  no  doubt,  under  the  authorities,  that  the  action 
might  properly  have  been  brought  in  the  name  of  the  infant  by  her 
Hun— Vol.  XLII        66 
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guardian.  (Code,  §§  449,  468,  469,  470 ;  Segelken  v.  Meyer,  94 
N.  Y\,  47 ;  Buerman  v.  N.  Y.  Produce  Exchange,  Daily  Reg., 
1886,  p.  785 ;  Bradley  v.  Amedon,  10  Paige,  235.)     . 

Probably  that  would  have  been  the  better  practice.  But  there 
are  authorities  which,  allow  the  suit  in  its  present  form  on  such  a 
bond.  (Thomas  v.  Bennett,  56  Barb.,  197 ;  Hauenetein  v.  Kull^ 
59  How.  Pr.,  24 ;  Coakley  v.  Mahar,  36  Hun,  157.)  The  question 
has  no  substantial  merit.  The  cause  of  action  is  precisely  the  same 
in  either  case,  and  the  object  and  result  are  the  same  if  a  recovery  be 
had.  The  guardian  in  fact  recovers  as  such  in  either  action,  and 
takes  the  property  as  guardian,  and  is  bound  to  account  to  the  infant 
for  the  judgment  and  its  proceeds.  The  question  could  have  been 
raised  at  the  beginning  of  the  suit  by  demurrer  as  well  as  at  the 
end  of  a  trial.  When  raised  at  the  trial  it  ought  not  to  be  fatal. 
Every  element  is  present  by  which  the  formal  change  can  be  made 
by  amendment  if  necessary,  and  the  interests  of  justice  demand  it. 
Nobody  has  been  misled  to  his  prejudice,  and  no  good  reason  exists 
why  the  amendment  should  not  be  ordered  even  now  if  the  plaintiff 
elects  to  make  it  In  such  a  case  as  this,  although  the  bond  is  in 
form  to  the  infant,  it  becomes  on  default  an  asset  of  her  estate, 
which  her  guardian  is  entitled  to  possess  and  control,  sue  for  and 
recover,  and  is  bound  eventually  to  account  for.  On  recovery  as 
has  already  been  said  he  takes  the  proceeds  as  his  in  his  relation  as 
guardian,  and  is  entitled  to  keep  and  defend  possession,  and  to  invest 
and  control  and  finally  account  for  the  same.  There  is  no  sound 
reason  why  he  may  not  sue  in  his  capacity  of  guardian  the  question 
being  precisely  the  same  and  the  result  the  same  as  when  he  sues 
in  the  infant's  name  by  himself  as  guardian.  In  the  conflict  of 
authority,  we  shall  hold  the  suit  properly  brought  as  it  is,  but  with 
leave  however  if  plaintiff  elect  to  do  so,  to  change  the  title  by  a 
transposition  of  names,  which  seems  to  be  all  that  is  necessary. 

The  other,  and  still  more  difficult  question  is,  whether  an  action 
will  lie  on  the  bond  against  these  defendants,  who  were  sureties, 
without  an  accounting  before  the  surrogate.  The  guardian,  who 
was  the  principal  in  the  bond,  is  dead.  He  died  intestate,  and  the 
public  administrator  of  the  city  of  New  York  was  appointed  to 
administer  upon  his  estate.  He  was  able  to  find  nothing  but  six 
dollars  and  forty-one  cents  and  an  old  desk  containing  a  quantity  of 
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stationery  and  papers.  He  found  none  of  the  assets  belonging  to 
the  infant.  To  have  called  the  public  administrator  to  an  account 
would  have  been  an  idle  expense,  and  there  was  no  one  else  to 
account.  The  guardian  died  about  the  23d  of  October,  1884, 
as  the  pleadings  admit.  He  filed  his  sworn  account  with  the 
surrogate  January  3, 1884,  showing  $12,137.40  then  in  his  hands. 
It  was  proTed  that,  in  September,  1884,  he  converted  twenty-five 
shares  of  the  Mercantile  Trust  Company,  valued  in  his  inventory 
at  $3,500,  by  transferring  them  from  himself,  as  guardian,  to 
himself  as  an  individual,  and  selling  them  afterwards.  To  require 
an  accounting  under  such  circumstances  would  be  a  futile  and 
idle  ceremony,  a  vain  thing,  and  vain  things  are  condemned  by 
legal  maxims.  Yet,  if  the  language  of  the  bond  demands  it,  the 
law  must  respect  the  demand.  An  accounting  is  one  of  the  con- 
ditions of  the  bond,  for  a  breach  of  which  the  sureties  are  liable ; 
but  it  is  not  the  only  condition;  the  primary  condition  is 
that  the  guardian  "  will  in  all  things  faith/idly  discharge 
the  trust  reposed  in  him"  This  condition  was  broken  in  this 
case,  and  so  broken  that  the  performance  of  the  other  conditions 
are  rendered  nugatory  by  the  misconduct  of  the  guardian.  Where 
such  a  state  of  things  clearly  appears,  to  require  the  infant  to 
demand  and  compel  a  legal  accounting  before  the  surrogate  or  some 
other  court,  which,  it  plainly  appears,  will  result  in  no  benefit  to  her 
or  to  the  sureties,  seems  not  merely  unnecessary  but  unreasonable 
and  unjust.  The  conditions  of  the  bond  are  divisible,  and  unless 
all  must  be  broken  before  the  sureties  can  be  sued,  then  it  is  enough 
that  the  primary  one  is  broken  in  such  form  as  to  show  that  the  others 
are  of  no  value.  In  Oirvin  v.  Hickman  (21  Hun,  316),  in  a  some- 
what similar  case,  it  was  held  that  an  accounting  before  suit  brought 
on  the  bond  was  not  necessary,  and  the  court,  after  reviewing  the 
casfes,  said  :  "  It  is  obvious,  from  the  cases,  that  an  accounting  by 
the  guardian  is  not  always  a  prerequisite  to  an  action  against  the 
sureties  upon  the  bond,  and  there  are  many  special  circumstances 
in  which  it  may  be  dispensed  with.  *  *  *  But,  if  the  case  is 
such  that  the  extent  of  the  guardian's  liability  appears  without  an' 
accounting,  why  should  an  accounting  be  required  before  suit 
against  the  sureties  ?" 
And  Chancellor  Walworth,  in  Cuddebach  v.  Kent  (5  Paige,  98), 
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said :  "  The  prosecution  of  a  suit  against  him  alone,  in  the  first 
instance,  would,  therefore,  be  worse  than  useless  as  respects  the 
sureties,  and  would  subject  them  to  the  expense  of  a  double 
litigation." 

The  upshot  of  the  authorities  seems  to  be  that  the  court  will 
require  an  accounting  by  the  guardian  where  that  .will  be  necessary 
or  availing  to  establish  the  extent  of  the  sureties  liability,  and  is 
practicable  to  be  had;  but  where  it  is  a  proceeding  of  no  use 
or  advantage  to  the  sureties,  and  can  only  result  in  subjecting 
them  to  the  burden  of  a  double  litigation,  it  will  not  be  required. 
This  is  equivalent  to  holding  that  the  conditions  of  the  bond  are 
independent  and  divisible,  and  may  be  so  treated  in  the  class  of 
cases  referred  to. 

We  think,  therefore,  as  there  seems  to  be  no  substantial  reason 
why  the  amount  of  the  verdict  is  not  correct,  judgment  should  be 
ordered  for  the  plaintiff  on  the  verdict. 


Beady  and  Daniels,  JJ.,  concurred. 
Judgment  ordered  for  plaintiff  on  verdict. 


THOMAS  J.  MADGE,  Appellant,  v.  JOSEPH  A.  MADGE, 
^—^irA  Respondent. 

-42b        B2M 

jm* Evidence—  admissibility  of  the  confession  of  a  defendant  in  an  action  for  adultery  — 

a  decree  will  be  granted  when  all  just  reason  to  believe  that  collusion  exists  is 

removed. 

In  aclious  for  divorce  on  the  ground  of  adultery,  the  confessions  of  the  defendant 
are  always  admissible  in  evidence,  but  to  avoid  the  danger  of  collusion,  the 
court,  before  granting  the  decree,  wiU  require  such  corroboration  of  the  Con- 
fessions as  to  remove  all  just  suspicion  of  collusion.  When  that  is  satisfactorily 
done  the  confessions  become  a  sufficient  basis  for  a  judgment  for  divorce. 

In  this  case,  in  which  the  Special  Term  denied  a  motion  for  a  decree  of  divorce, 
on  the  ground  that  the  confessions  of  the  defendant  were  not  sufficiently  cor- 
roborated, the  General  Term,  after  considering  the  evidence,  reversed  the 
order  of  the  Special  Term,  holding  that  there  was  undoubted  proof  that  the  con- 
fessions were  made;  that  they  were  clear  and  distinct;  that  they  were  sincere 
and  not  collusive,  and  that  they  were  corroborated  by  the  correspondence 
by  letter  of  the  guilty  parties. 
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Appeal  from  an  order  of  the  Special  Term  denying  a  motion  to 
confirm  the  report  of  a  referee  and  for  an  order  for  judgment 
thereon,  for  the  plaintiff,  in  an  action  for  divorce. 

Olin,  Rives  dk  Montgomery,  for  the  appellants. 

Davis,  P.  J. : 

The  summons  and  complaint  in  this  case  were  duly  served  on  the 
defendant,  under  an  order  of  publication,  in  the  Island  of  Cuba, 
where  she  has  resided  for  several  years.  The  complaint  charges 
adultery  committed  by  the  defendant  with  one  Dr.  Francesco 
Magdalena,  at  Baracoa,  in  the  Island  of  Cuba,  while  she  was  on  a 
visit  to  that  Island  in  June,  1881.  The  parties  were  then  residents 
of  this  State  residing  in  Brooklyn,  where  the  plaintiff  carried  on 
business.  They  were  married  at  Baracoa  in  June,  1879,  where  the 
defendant's  parents  then  lived  and  still  live. 

After  the  return  of  the  defendant  from  her  visit  to  Baracoa, 
the  plaintiff  intercepted  letters  addressed  to  her  from  Baracoa, 
which  aroused  suspicions  of  his  wife's  un  faithfulness.  Several  letters 
of  that  character  came  into  his  possession  before  he  charged 
her  with  her  misconduct.  She  then  confessed  her  guilt,  and  the 
plaintiff  ceased  to  cohabit  with  her.  She  afterwards  wrote  to  him  a 
full  confession  of  her  guilt,  stating  the  same  in  detail,  and  acknowl- 
edging his  right  to  a  divorce,  but  throwing  herself  upon  his  mercy. 
The  plaintiff  refused  to  condone  or  pardon  her  crime,  and  shortly 
afterwards  she  returned  to  her  parents  in  Cuba,  the  plaintiff  remain- 
ing and  still  residing  in  Brooklyn.  When  this  action  was  com- 
menced, the  papers  for  service  therein  were  delivered  to  one  George 
W.  Wayman,  captain  of  the  steamer  Saxon,  a  vessel  plying  between 
New  York  atad  Cuba,  who  was  personally  well  acquainted  with  the 
defendant.  To  him  were  also  given  the  written  confession  of  defend- 
ant, and  the  various  letters  that  had  passed  between  the  defendant  and 
Dr.  Magdalena.  Captain  Wyman  visited  the  defendant  at  the  resi- 
dence of  her  parents  in  Baracoa  and  served  the  papers  in  the  action ; 
and  in  a  long  interview  with  her,  in  the  presence  of  her  friends, 
exhibited  to  her  the  various  letters  and  other  matters  as  well 
as  her  written  confession.  She  acknowledged  to  him  their  authen- 
ticity, and  stated  that  her  confession  was  true  and  further  in 
substance,  that  she  was  willing  to  make  every  atonement  to  her 
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husband  in  her  power,  and  to  aid  him  in  procuring  a  divorce  to 
which  he  was  entitled.  She  also  made  and  gave  to  Captain  Wyman 
an  additional  written  confession  acknowledging  her  guilt  as  stated 
in  her  former  confession.  There  were  several  other  circumstances 
proved  tending  to  show  the  correspondence  of  the  guilty  parties 
and  its  criminal  nature.  The  plaintiff  was  fully  examined,  and 
denied  all  collusion  between  himself  and  his  wife,  and  gave  proof 
of  such  other  facts  as  may  under  the  rules  l>e  proved  by  the  testi- 
mony of  a  plaintiff  in  such  an  action.  The  Special  Term  denied 
the  decree  of  divorce  on  the  ground  that  the  confessions  of  the 
defendant  were  not  sufficiently  corroborated.  In  this  determina- 
tion we  think  the  learned  justice  erred.  The  confessions  of  the 
defendant  in  such  an  action  are  always  admissible  in  evidence, 
but  to  avoid  the  danger  of  collusion  the  court  before  granting  the 
decree,  will  require  such  corroboration  of  the  confessions  as  to 
remove  all  just  suspicion  of  collusion.  When  that  is  satisfactorily 
given,  the  confessions  become  a  sufficient  basis  for  a  judgment 
ot  divorce.  In  this  case  the  competency  of  the  confessions  is 
undoubted.  The  circumstances  under  which  they  were  made  tended 
strongly  to  remove  all  suspicion  of  collusion.  The  plaintiff  had 
already  separated  himself  from  his  wife  on  suspicion  of  her  infi- 
delity caused  by  the  letters  he  had  intercepted.  Those  letters 
aroused  just  suspicion.  He  had  presented  them  to  her  and  she 
acknowledged  them  as  letters  addressed  to  her  by  her  paramour ; 
and  afterwards  she  voluntarily  wrote  and  sent  to  him  a  confession 
in  detail  of  her  guilt.  Her  conduct  was  manifestly  governed  by  a 
deep  sense  of  contrition  for  her  offense,  and  a  hope  that  her  hus- 
band might  pardon  and  restore  her  to  his  confidence. 

Long  after  her  return  to  her  parents  in  Cuba,  on  being  served 
with  the  papers  commencing  the  action,  she  repeated  her  confession 
and  acknowledged  the  genuineness  of  the  correspondence  between 
herself  and  Dr.  Magdalena.  The  correspondence  itself  was  abund- 
antly corroboratory  of  her  confession.  It  is  impossible  to  read  it 
without  being  satisfied  that  the  relations  of  the  writers  had  been 
too  intimate  to  admit  belief  of  innocence.  The  genuineness  of 
some  of  the  letters  was  sufficiently  proved  also,  by  the  fact  thai 
they  were  intercepted  after  their  arrival  and  before  delivery  to  her, 
and  that  they  bore  the  foreign  postage  stamp  marks  indicating 
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whence  they  had  been  sent.  These  facts  coupled  with  her  admis- 
sion that  they  were  written  by  Dr.  Magdalena  were  sufficient  to 
admit  them  in  evidence  against  her.  Her  own  letters  were  not 
only  acknowledged  by  her  as  genuine,  but  her  handwriting  was 
distinctly  proved  by  a  witness  familiar  with  it.  The  letters  being 
*  thus  admissible,  their  contents  became  evidence  highly  corroboratory 
of  the  truth  of  her  confessions. 

The  rule  in  such  case  is  well  stated  by  Gibson,  0.  J.,  in  Matchin 
v.  Matchin  (6  Penn.,  332),  in  these  words :  "  It  is  a  rule  of  policy 
however  not  to  found  a  sentence  of  divorce  on  confession  alone.  Yet, 
where  it  is  full,  confidential,  reluctant,  free  from  suspicion  of  collusion, 
and  corroborated  by  circumstances,  it  is  ranked  with  the  safest  proofs." 

There  are  a  number  of  cases  in  the  books  in  which  confessions 
have  been  taken  as  sufficient  evidence,  "  where,"  as  said  by  Bishop 
(vol.  2,  §  248),  "  the  circumstances  are  such  as  to  repel  all  suspicion 
of  collusion,  and  leave  in  the  hands  of  the  court  no  doubt  of  the 
truth  of  the  confessions." 

In  Billings  y.  Billings  (11  Pick.,  461)  there  was  no  other  evi- 
dence but  a  letter  written  by  the  husband  who  had  been  living  for 
fourteen  years  in  another  State  to  his  wife,  which  stated  that  he 
had  lived  with  another  woman,  by  whom  he  had  children,  but 
expressing  penitence  and  a  desire  to  be  reconciled  to  his  wife. 
The  court  held  that  the  circumstances  repelled  collusion,  and 
granted  the  decree  on  the  confession  of  the  letter  alone. 

In  Tucker  v.  Tucker  (11  Jurist  [Eng.],  893),  the  confession  of 
the  wife  was  confirmed  by  letters  received  by  her  from  her  para- 
mour, and  by  declarations  made  by  her  at  a  subsequent  period. 
Dr.  Lushinoton  held  the  proof  of  guilt  sufficient  and  granted  the 
decree.  Williams  v.  Williams  (Law  Rep.  [I  P.  and  D.],  29),  Le 
Marchant  v.  Le  Marchant  (45  Law  Jour.  [P.  and  D.],  43),  are 
strong  cases  showing  under  what  circumstances  admissions  or 
confessions  in  writing  may  be  sufficient. 

There  is  in  the  case  before  us  undoubted  proof  that  the  confes- 
sions were  made,  that  they  were  clear  and  distinct,  and  that  they 
were  sincere  and  not  collusive,  and  they  are  corroborated  by  the 
correspondence  by  letters  of  the  guilty  parties.  We  think  the  court 
should  have  confirmed  the  report  of  the  referee,  and  granted 
judgment  for  the  plaintiff. 
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The  order  must,  therefore,  be  reversed,  and  judgment  of  divorce 
awarded. 

Brady  and  Daniels,  JJ.,  concurred. 

Order  reversed,  and  judgment  of  divorce  awarded. 


GEORGE  A.  HAYNES  and  FRANK  E.  HAYNES,  Appel- 
lants, v.  JOHN  I.  BROOKS,  Individually,  and  DAVID  S. 
BROWN,  as  Assignee,  etc.,  Respondents. 

AM  ASA    SPRING    and    CYRUS  HAYNES,  Appellants,  v. 
SAME,  Respondents. 

General  assignment  —firm  creditor*  may  be,  preferred  to  individual  creditors  —  the 
iurivivng  partner  may  make  a  general  assignment  —  debts  contracted  by  a  sur- 
viving partner  are  his  individual  debts. 

This  action  was  brought  by  the  plaintiff,  as  a  judment  creditor  of  the  defendant 
Brooks,  to  set  aside,  as  fraudulent,  a  general  assignment  made  on  March  8, 
1884,  by  the  defendant  Brooks  as  the  surviving  partner  of  a  firm  composed 
of  himself  and  one  Edward  Brooks,  who  died  in  September,  1888.  The  assign- 
ment, which  contained  preferences,  included  so  much  of  the  partnership 
stock  as  still  remained  undisposed  of  and  such  further  goods  as  the  assignor 
himself  had  purchased  and  added  to  the  stock,  during  this  intervening 
period,  which  still  remained  unsold. 

Held,  that  an  objection  to  the  validity  of  the  assignment,  on  the  ground  that 
the  assignor  could  not  devote  his  own  individual  property  to  the  payment  of 
debts  owing  by  the  firm,  of  which  he  had  been  a  member,  could  not  be  sustained 

Kvrby  v.  Sehoonmaker  (8  Barb.  Chy.,  46;;  HurJbert  v.  Dean  ( 2  Abb.  CL  of  App.v 
420)  followed. 

That  the  assignor,  as  surviving  partner  of  the  firm,  had  authority  to  make  it 
and  to  include  therein  the  property  of  the  preceding  firm. 

Emerson  v.  Senter  (118  U.  &,  8);  WiOiams  v.  Whedon  (80  Hun,  98)  followed. 

After  providing  for  the  payment  of  the  preferred  debts,  the  assignor  directed 
that  the  assignee  should  pay  and  discharge  the  other  debts  owing  by  the  firm 
of  John  I.  Brooks  A  Co.,  or  aqainst  the  assignor,  as  the  survivor  thereof. 

Held,  that  an  objection  that  the  assignment  did  not  provide  for  the  payment  of 
the  individual  debts  of  the  assignor,  was  not  well  founded,  as,  whatever  debts 
were  contracted  by  him  since  the  dissolution  of  the  firm  were  his  individual 
debts,  and  describing  himself  as  the  survivor  of  the  firm  did  not  change  their 
character  or  affect  his  liability  upon  them. 

CPNed  v.  Salmon (25  How.,  24$);  Orooky.  Bindskopf  (84  Hun,  457);  andCWkmJv. 
Caldteell  (16  N.  T.,  484)  distinguished. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff,  recovered  on 
a  trial  of  this  action  at  a  Special  Term. 

George  W.  Van  Slyck,  for  the  appellants. 

FrwnMin  Paddock,  for  the  respondents. 

Daniels,  J. : 

The  action  is  prosecuted  by  the  plaintiffs,  as  judgment  creditors, 
to  set  aside  as  fraudulent  a  general  assignment  by  the  defendant, 
John  I.  Brooks,  for  the  benefit  of  creditors.  He  was  the  sur- 
viving partner  of  the  firm  composed  of  himself  and  Edward  0. 
Brooks,  deceased.  His  partner  died  in  September,  1883,  and  he 
himself  carried  on  the  business  until  this  assignment  was  made  on 
the  3d  of  March,  1884.  It  included  so  much  of  the  partnership 
stock  as  still  remained  undisposed  of,  and  such  further  goods  as  the 
.  assignor  himself  had  purchased  and  added  to  the  stock  during  this 
intervening  period,  and  still  remained  unsold.  By  the  assignment, 
preferences  were  made  which  were  directed  to  be  paid  out  of  the 
proceeds  of  the  assigned  property,  and  the  plaintiffs  have  objected 
to  the  legality  of  the  assignment  on  the  ground  that  the  assignor 
could  not  in  this  manner  devote  his  own  individual  property  to  the 
payment  of  debts  owing  by  the  firm  of  which  he  had  been  a 
member.  But  this  objection  cannot  be  sustained  for  the  reason 
that  the  law  permits  a  partner  to  appropriate  his  own  individual 
property,  as  well  as  that  of  the  firm,  to  the  payment  of  partner- 
ship debts.  This  was  considered  and  held  in  Elrby  v.  Schoonmdker  (3 
Barb.  Ch.,  46),  and  that  principle  was  followed  in  HurWert  v. 
Dean  (2  Abb.  Ot.  of  App.,  429).  It  was  also  considered  the  law 
in  Egbert*  v.  Wood  (3  Paige,  517,  526),  and  Shanks  v.  Klein  (104 
IT.  S.,  18),  seems  to  have  proceeded  upon  the  same  understanding. 

A  further  objection  taken  to  the  assignment  is  that  the  assignor, 
as  surviving  partner,  had  no  authority  to  make  it  and  include  in  it 
the  property  of  the  preceding  firm.  But  this  has  been  held  other- 
wise in  the  case  of  Williams  v.  Whedon  (39  Hun,  98),  and  in  the 
still  more  recent  case  of  Emerson  v.  Senter  (118  U.  S.,  3).  And 
these  decisions,  to  some  extent,  certainly  reduce  the  force  and  effect 
of  Nelson  v.  Tenney  (36  Hun,  327),  which,  however,  did  not 
dispose  of  the  point  now  being  considered. 
Hun— Vou  XLH        67 
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A  farther  objection  to  the  assignment  is  that  it  has  not  pro- 
vided for  or  directed  the  payment  by  the  assignee  of  the  individual 
debts  owing  by  the  assignor.  But  that,  as  a  matter  of  construction, 
seems  to  be  a  misapprehension,  for  the  assignment  by  its  fourth 
paragraph  directs  the  assignee  not  only  to  pay  the  other  debts 
owing  by  the  firm  of  John  I.  Brooks  &  Co.,  but  also  the  debts 
against  the  assignor  as  the  survivor  of  that  firm.  And  this  direction 
does  include  his  individual  debts;  for,  whatever  may  have  been 
contracted  by  him  since  the  dissolution  of  the  firm,  were  his  indi- 
vidual debts  as  the  snrving  member,  and  describing  himself  as  the 
survivor  of  the  firm  did  not  change  their  character  or  his  liability 
upon  them.  Under  this  direction  it  would  be  the  duty  of  the 
assignee  to  pay,  not  only  the  remaining  debts  of  Brooks  &  Co.,  but 
also  such  debts  as  should  be  found  to  be  owing  from  the  assignor 
•himself.  The  cases  of  O'Neil  v.  Salmon  (25  How.,  246)  and 
Crook  v.  Rindskopf  (34  Hun,  457),  are  entirely  distinguishable 
from  this  point  presented  by  this  appeal.  And  so  is  that  of  Collonib 
v.  Caldwell  (16  N.  Y.,  484),  inasmuch  as  the  assignment  does 
authorize  and  make  it  the  duty  of  the  assignee  to  pay  all  the  debts 
of  the  assignor,  whether  owing  by  the  firm  or  by  him  individually. 
And  the  obligation,  after  Bush  payments,  if  the  estate  should  prove 
sufficient  for  that  purpose,  is  imposed  by  law  of  returning  the  sur- 
plus to  the  assignor.  The  case  was  disposed  of  at  the  trial,  as  the 
law  required  that  to  be  done,  and  the  judgment  in  this  action,  as 
well  as  in  the  other  case  heard  with  it.  of  Spring  v.  Brooks,  should 
be  affirmed. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed. 


FREDERICK  K  HAMLIN,  Respondent,  t>.  ELISHA  R. 
WHEELOCK,  Appellant. 

Contract —  when  invalid  became  not  ivpported  by  any  legal  consideration. 

By  an  agreement  entered  into  between  the  parties  to  this  action  the  defendant 
agreed  to  pay  to  the  plaintiff  two  dollars  and  fifty  cents  on  each  and  every 
5,000  bushels  of  grain  purchased  and  sold,  or  sold  and  purchased,  in  the  course 
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of  the  defendant's  business,  to  any  customer  or  customers  who  should  be 
introduced  to  him  by  the  plaintiff,  or  by  either  of  the  person*  to  introduced. 

Held,  that  so  far  as  the  contract  provided  for  the  payment  of  the  amount  speci- 
fied for  the  act  of  the  plaintiff  in  introducing  customers  to  the  defendant,  it 
was  valid,  as  this  was  an  act  of  service  performed  by  the  plaintiff,  beneficial 
to  the  defendant,  which  the  law  will  permit  to  operate  as  a  legal  consideration. 

That,  in  so  far  as  it  provided  for  the  payment  of  the  amount  specified,  in  the 
case  of  persons  introduced  to  the  defendant  by  the  dealers  introduced  to  him 
by  the  plaintiff,  it  imposed  no  legal  obligation  upon  the  defendant,  as  there 
was  no  legal  confederation  for  his  promise  to  pay,  since  any  benefit  he  derived 
therefrom  was  in  no  way  dependent  upon  the  act,  authority,  direction  or  con- 
currence  by  the  plaintiff,  nor  did  the  latter  subject  himself  to  any  inconvenience 
or  injury. 

Appeal  from  an  interlocutory  judgment,  entered  upon  the  trial 
of  this  action  before  a  referee. 

George  W.  Van  Slyck,  for  the  appellant. 

John  L.  Branchy  for  the  respondent. 

Daniels,  J.  : 

The  interlocutory  judgment  directs  an  accounting  of  the  purchases 
and  sales  of  grain  made  by  the  defendant,  to  ascertain  the  amount 
payable  to  the  plaintiff  ont  of  the  proceeds  of  such  sales,  under  an 
agreement  alleged  in  the  complaint,  and  found  to  have  been  proven 
by  the  referee.  The  evidence  was  in  conflict  as  to  the  making  and 
terms  of  the  agreement,  but  it  was  sufficiently  favorable  to  the 
plaintiff  to  support  the  referee  in  his  conclusion  that  the  agreement 
was  made  as  the  plaintiff's  testimony  tended  to  establish  the  fact  to 
be.  By  this  agreement,  as  it  was  found  to  have  been  proven,  the 
defendant  agreed  to  pay  to  the  plaintiff  two  dollars  and  fifty  cents 
on  .each  and  every  5,000  bushels  of  grain  purchased  and  sold,  or  sold 
and  purchased,  in  the  course  of  the  defendant's  business,  to  any  cus- 
tomer or  customers  who  should  be  introduced  to  him  by  the  plaintiff, 
or  by  either  of  the  persons  so  introduced,  and  the  accounting 
directed  by  the  referee  is  as  broad  as  this  contract  is  found  to  have 
been  made  between  the  parties. 

The  referee  has  also  found,  upon  proof,  which  was  ample  for  that 
purpose,  that  the  plaintiff  did  introduce  to  the  defendant,  two  per- 
sons who  dealt  with  him  in  the  purchase  and  sale  of  grain,  and  upon 
whose  transactions  the  plaintiff  was  entitled  to  these  commissions ; 
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for  the  act  of  introducing  these  customers  to  the  defendant  was  a 
legal  consideration  to  that  extent,  for  the  agreement  entered  into  by 
the  plaintiff.  It  was  an  act  of  service  performed  by  the  plaintiff, 
"beneficial  to  the  defendant,  which  the  law  will  permit  to  operate  as 
a  legal  consideration.  (  White  v.  Drew,  56  How.,  53.)  And  the 
referee  was  right  in  directing  an  accounting  to  take  place  to  ascer- 
tain the  extent  of  the  dealings  of  these  parties  with  the  defendant, 
upon  which  the  plaintiff  was  entitled  to  recover  such  commissions. 
But,  as  to  the  persons  introduced  to  the  defendant  by  either  of 
the  dealers  introduced  to  him  by  the  plaintiff,  a  very  different  case 
is  presented,  for  no  act  of  service  whatever  was  performed  by  the 
plaintiff  in  their  introduction  to  the  defendant,  or  by  which  they 
were  induced  to  deal  with  him  in  the  course  of  his  business.  As 
to  those  individuals  the  plaintiff  in  no  manner. or  way  interfered. 
He  performed  no  act,  subjected  himself  to  no  inconvenience,  and 
conferred  no  benefit  upon  the  defendant ;  but  whatever  was  done  in 
the  way  of  securing  them  as  customers  was  done  by  other  persons, 
who  were  hot  acting  for,  or  in  behalf  of  the  plaintiff,  or  at  his 
instance.  What  they  did  was  done  independently  of  the  plaintiff, 
and  could  not  legally  form  a  consideration  for  the  payment  by  the 
defendant  to  him  of  this  commission.  These  persons  became  cus- 
tomers of  the  defendant  of  their  own  volition,  influenced,  it  is  true, 
so  far  as  an  introduction  could  influence  their  action,  by  the  persons 
introduced  to  the  defendant  by  the  plaintiff.  But  what  took  place 
was  in  no  manner  dependent  upon  the  act,  authority,  direction  or 
concurrence,  of  the  plaintiff.  And  in  that  state  of  the  relation  of 
these  parties,  the  dealings  of  these  customers  with  the  defendant 
formed  no  consideration  for  an  agreement  on  his  part  to  pay  to  the 
plaintiff  commissions.  He  conferred  as  to  them  no  benefit  upon 
the  defendant,  neither  did  he  subject  himself  to  any  inconvenience 
or  injury,  by  reason  of  the  fact  that  these  persons  were  secured  as 
customers  for  the  defendant.  And  when  that  may  be  the  fact,  no 
legal  consideration  will  exist  for  the  support  of  a  promise  of  the 
description  of  that  found  by  the  referee,  relating  to  the  business  of 
these  customers  with  the  defendant,  who  were  introduced  to  him, 
not  bj  the  plaintiff,  but  by  the  persons  he  had  introduced,  acting 
solely  and  exclusively  in  obedience  to  their  own  inclinations.  For 
to  create  a  legal  consideration  which  will  support  a  promise,  there 
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must  be  at  least  some  benefit  conferred  upon  the  one  party,  or  some 
injury  or  inconvenience  sustained  by  the  other.  (Aineworth  v. 
Backus,  5  Hun,  415  ;  Freeman  v.  Freeman,  43  N.  Y.,  34,  39.) 

Before  the  commencement  of  the  action  the  plaintiff  had  received 
from  the  defendant  the  sum  of  $300  on  account  of  the  commissions, 
and  upon  the  understanding  that  this  was  all  he  was  entitled 
to  out  of  these  dealings  of  the  defendant  he  executed  and  deliv- 
ered to  him  a  receipt  in  full.  This  proved  to  be  -a  misappre- 
hension, as  the  fact  is  found  to  have  been  known  at  the  time  to  the 
defendant  himself.  The  plaintiff  acted  under  this  misapprehension 
in  giving  the  receipt.  There  was,  as  the  referee  has  found  the  fact 
to  be,  a  larger  amount  due  to  the  plaintiff  than  the  sum  he  so 
received,  and,  under  this  state  of  facts,  the  referee  was  right  in  con- 
cluding the  receipt  not  to  form  a  legal  defense  against  the  plaintiff's 
action.  It  was  open,  as  receipts  usually  are,  to  explanation,  and  by 
that  which  was  given  it  was  made  to  appear  that  the  plaintiff  was 
not  bound  by  it  beyond  the  fact  that  it  was  evidence  that  he  had 
received  this  sum  of  $300.  There  was  no  consideration  whatever 
for  the  statement  that  it  was  received  in  full,  and  under  the  misap- 
prehension existing,  which  was  known  to  the  defendant  not  to  be 
correct,  he  could  not  insist  upon  the  receipt  itself  as  a  legal  defense 
to  the  action.  The  judgment  from  which  the  appeal  has  been  taken 
should  be  modified  so  far  as  to  restrict  and  limit  the  accounting  to 
the  commissions  arising  out  of  the  dealings  with  the  defendant,  of 
the  persons  introduced  to  him  by  the  plaintiff,  and  as  so  modified  it 
should  be  affirmed,  without  costs  to  either  of  the  parties. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  affirmed  as  modi- 
fied, without  costs  to  either  party. 
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FALL  BROOK  COAL  COMPANY,  Respondent,  v.  RICHARD 
HECKSHER,  Jr.,  Appellant. 


Contempt  of  court— actual  loss  or  injury  must  be  proved,  to  support  a  fine  to  t 
nify  the  party  injured,  imposed  under  section  2281  of  the  Code  of  CivU  Procedure 
— when  a  fine  imposed  under  section  2281  cannot  be  changed  on  appeal  to  a  fine 
for  punishment— proper  order  to  be  entered  in  such  cases. 

Upon  the  failure  of  the  defendant  to  appear  and  answer,  as  he  was  required  to 
do  by  an  order  made  in  supplementary  proceedings,  he  was  adjudged  to  be  in 
contempt,  and  fined  the  sum  of  9834.63,  the  amount  of  the  judgment,  and  ten 
dollars  costs. 

Held,  that  as  it  was  not  proved  that  the  plaintiff  had  sustained  actual  loss  or 
injury,  or  had  been  deprived  by  the  misconduct  of  the  defendant  of  the 
amount  of  his  judgment,  there  was  no  foundation  for  imposing  this  fine. 

That  although  the  court  had  power  to  impose,  in  addition  to  the  fine  for  indem- 
nity, a  further  fine  by  way  of  punishment,  not  exceeding  the  sum  of  $350  and 
costs  and  expenses,  yet,  as  it  had  not  exercised  this  power  in  this  case,  the 
appellate  court  could  not  reduce  the  fine  to  the  amount,  or  any  portion  of 
the  amount  which  might  have  been  prescribed  by  way  of  punishment. 

Erie  Railway  v.  Ramsey  (45  N.  Y.,  637),  and  JkJonge  v.  Brenneman  (21  Hun, 
882)  distinguished. 

That  the  court  should  have  fined  the  defendant,  by  way  of  punishment,  in  & 
sum  not  exceeding  $250,  in  addition  to  the  plaintiffs  costs  and  expenses,  and 
have  directed  his  imprisonment  until  he  should  appear  and  submit  to  an 
examination  concerning  his  property,  and  pay  the  fine  with  the  costs  imposed 
upon  him. 

Appeal  from  an  order,  made  at  a  Special  Term,  adjudging  the 
defendant  in  contempt,  and  fining  him  the  sum  of  $834.63,  with 
ten  dollars  costs. 

James  Z.  Bishop,  for  the  appellant. 

Crane  cfe  Lockwood.,  for  the  respondent. 

Daniels,  J. : 

The  defendant  failed  to  appear  and  answer,  as  he  was  required  to 
do  by  an  order  made  in  supplementary  proceedings,  and  that  failure 
was  repeated  on  a  second  occasion.  It  was  for  that  he  was  required 
to  show  cause  why  he  should  not  be  punished  for  his  contempt 
And,  as  he  was  6hown  by  the  affidavits  to  be  clearly  in  contempt,  he 
was  legally  liable  to  punishment  for  that  cause.     But  while  the 
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order  recited  that  his  misconduct  did  actually  defeat,  impair,  impede 
or  prejudice  the  rights  of  the  above  named  plaintiff,  as  it  was 
required  it  should  do,  by  sectiou  2281  of  the  Code  of  Civil  Pro- 
cedure, it  did  not  follow,  from  that  circumstance  alone,  that  he  wa* 
liable  to  be  fined,  as  he  was,  the  amount  of  the  judgment  which 
had  been  recovered  against  him.  For  the  degree  of  punishment  to 
be  inflicted  has  been  limited,  by  section  2284  of  the  same  Code,  to  a 
line  sufficient  to  indemnify  the  aggrieved  party  for  any  actual  loss 
or  injury  produced  by  the  misconduct.  And,  as  it  was  not  proved 
by  the  affidavits  that  the  plaintiff  had  sustained  actual  loss  or 
injury,  or  had  been  deprived  by  the  misconduct  of  the  amount  of 
his  judgment,  there  was  no  foundation  for  imposing  this  large  fine 
upon  him.  To  sustain  the  imposition  of  a  fine  for  loss  or  injury, 
the  fact  of  the  existence  of  the  loss  must  first  be  proved  by  legal 
evidence.  Without  such  proof,  no  authority  exists  for  fining  the 
delinquent  party  to  compensate  such  loss.  (De  Jongs  v.  Brenneman, 
23  Hun,  332.)  And  the  fine  in  this  case  was  imposed,  not  by  way 
of  punishment,  but  wholly  by  way  of  indemnity,  and  for  that  it  is 
devoid  of  all  legal  foundation. 

The  court  had  the  further  power,  in  addition  to  that  authorizing 
a  fine  for  indemnity,  to  impose  a  fine  upon  the  defendant  by  way  of 
punishment,  not  exceeding  the  sum  of  $250,  in  addition  to  the  costs 
and  expenses. 

But  that  power  was  not  exercised  in  this  case.  No  fine  was 
imposed  upon  him  by  way  of  punishment  for  his  misconduct,  but 
it  was  wholly  for  the  purpose  of  indemnity,  and  the  court  accord- 
ingly cannot  reduce  the  fine  in  this  instance  to  the  amount,  or  any 
portion  of  the  amolint,  which,  under  this  part  of  the  same  section, 
might  have  been  prescribed  by  way  of  punishment  for  the 
defendant's  misconduct. 

A  reduction  in  the  fine  in  a  proper  case  may  undoubtedly  be 
made,  as  was  done  in  Erie  Railway  Company  v.  Ramsey  (45  N.  Y., 
637,  655),  and  De  Jonge  v.  Brenneman  (supra).  But  there  the 
fines  which  were  imposed  were  in  part  supported  by  the  facts, 
while  here  the  fine  is  wholly  unsupported  by  the  facts  made  to 
appear  upon  the  hearing.  For  it  was  entirely  devoted  to  the  object 
of  indemnifying  the  plaintiff  against  loss  or  injury,  when  no  loss 
or  injury  whatever  was  made  to  appear.     What  the  court  should 
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have  done  in  this  condition  of  the  evidence,  was  to  have  fined  the 
defendant,  by  way  of  punishment,  in  a  sum  not  exceeding  the 
amount  of  $250,  in  addition  to  the  plaintiffs  costs  and  expenses, 
and  then  direct  his  imprisonment,  as  that  has  been  prescribed  by 
section  2285  of  the  Oode,  until  he  should  appear  and  submit  to  an 
examination  concerning  his  property,  and  pay  the  fine  with  the  costs 
imposed  upon  him.  That  authority  was  not  exercised  in  any  form, 
and,  accordingly,  the  case  presents  no  ground  for  modification,  but 
it  is  one  wholly  for  reversal. 

The  order  which  was  made  should  be  reversed  with  the  usual 
costs  and  disbursements,  and  the  case  should  be  remitted  to  the 
Special  Term  for  a  further  hearing,  there  to  be  proceeded  with  in 
conformity  with  this  opinion. 

,  Davis,  P.  J.,  and  Bb'adt,  J.t  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
case  remitted  to  Special  Term. 


HENRY  A.  ROOT  ato  NEWELL  MARTIN,  Respondents,  v. 
FREDERICK  P.  OLCOTT,  as  Rboeivkb  of  thb  WALL 
STREET  BANK,  Appellant. 

Cashier  of  a  bank— he  may  employ  an  attorney  to  collect  a  claim  without  any  resolution 
of  the  board  of  directors,  although  that  board  has  appointed  an  attorney  and  counsel  to 
attend  to  its  legal  affairs. 

9 

Upon  the  trial  of  this  action  brought  to  recover,  from  the  receiver  of  the  WaU 
Street  Bank,  a  sum  claimed  to  be  due  for  services  rendered  by  the  plaintiffs, 
as  counsellora-at-law,  it  appeared  that  the  cashier  of  the  bank  had,  without  any 
resolution  of  the  board  of  directors,  and  without  the  knowledge  of  any  of  the 
officers  of  the  bank,  retained  the  plaintiffs  to  collect  certain  claims,  and  that 
the  plaintiffs,  under  this  retainer,  rendered  services  and  made  disbursements; 
that  in  many  matters  they  acted  under  the  direction  of  the,  general  counsel  of 
the  bank,  who,  it  appeared,  were  to  some  extent  authorized  to  control  the 
movements  of  the  plaintiffs,  and  who  ultimately  took  upon  themselves  the 
management  of  these  claims  as  well  as  of  the  other  affairs  of  the  bank. 

Held,  that  the  act  was  within  the  scope  of  the  general  authority  of  the  cashier,  and 
that  he  was  authorized,  without  any  formal  vote  of  the  board  of  directors,  to 
employ  attorneys  to  collect  the  claim.    (Per  Brady  and  Daniels,  J  J. ;  Davis, 
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P.  J.,  dissenting, upon  the  ground  that  where  the  bank  has  its  duly  authorized 
attorney  and  counsel,  appointed  by  the  board  of  directors,  to  take  charge  of  its 
land,  business  and  affairs,  the  cashier  has  no  general  authority  which  empowers 
him  to  retain  other  attorneys  or  counsel  for  the  bank  at  his  discretion  or  pleasure.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  report  of  a  referee. 

Edward  H.  Hobbs,  for  the  appellant. 

Ira  D.  Warren,  for  the  respondents. 

Brady,  J. : 

This  action  was  brought  to  recover  from  the  receiver  of  the  Wall 
Street  Bank  a  6um  claimed  to  be  due  for  services  rendered  by  the 
plaintiffs  as  counsellors-at-law,  and  npon  a  retainer  of  the  Wall 
Street  Bank  before  its  dissolution.  The  questions  involved  are, 
first,  whether  the  plaintiffs  were  retained  by  the  Wall  Street  Bank 
in  such  manner  as  to  make  that  corporation  liable,  and  if  yea,  what 
was  the  value  of  the  services  rendered. 

It  appears  from  the  record  that  the  plaintiffs,  prior  to  August  13, 
1883,  were  the  attorneys  of  Cecil,  Ward  &  Co.,  and  as  such  had 
commenced  a  suit  against  one  Ducker.  On  that  day  the  firm  just 
named  failed,  heavily  indebted  to  the  bank,  but  having  large  claims 
against  one  Stedman,  one  Saunders  and  others,  the  failure  of  the 
firm  being  caused  by  Stedman.  On  the  next  day,  namely,  August  14, 
1883,  the  plaintiff  Boot  went  to  the  Wall  Street  Bank  and  saw  the 
cashier,  John  B.  Dickenson,  with  whom  he  had  a  conversation  about 
the  assets  of  Cecil,  Ward  &  Co.,  and  the  result  seems  to  have  been 
that  Mr.  Dickenson,  who  appears  to  have  had  entire  charge  of  the 
relations  of  the  bank  with  the  broken  firm,  effected  an  arrangement 
by  which  Cecil  and  Ward  turned  over  to  the  bank  all  their  assets, 
including  the  claims  against  Ducker  and  the  Stedmans;  when, 
according  to  the  testimony  on  behalf  of  the  plaintiffs,  the  latter  N 
were  by  Mr.  Dickenson  directed  to  collect  or  prosecute  the  claims  for 
the  bank,  for  which  services  the  bank  would  pay  them.  The 
plaintiffs,  upon  this  retainer,  rendered  services  and  made  disburse- 
ments, acting  in  many  matters  under  the  direction  of  Messrs. 
Shearman  and  Stirling,  the  general  counsel  of  the  bank,  who,  it 
seems,  were  to  some  extent  authorized  to  control  the  movements  of 
Him— Vol.  XLII        68 
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the  plaintiffs,  and  who  ultimately  took  upon  themselves  the  manage- 
ment of  these  claims  as  of  the  other  affairs  of  the  bank.  It  is  not 
understood  that  there  is  any  dispute  as  to  the  retainer  in  the 
manner  stated,  the  contention  being  that  the  cashier  had  no  authority 
to  bind  the  bank  unsupported  by  the  concurrence  of  the  directors, 
either  by  resolution  or  knowledge  of  and  acquiescence  in  the  acts 
of  the  plaintiffs  in  behalf  of  the  bank. 

As  will  have  been  observed  from  the  statement  of  facts  just 
made,  the  cashier  retained  the  plaintiffs  without  authority  by  any 
resolution  of  the  board  of  directors  and  without  the  knowledge  of 
any  of  the  officers  of  the  bank.  Was  it  within  the  scope  of  the 
general  authority  of  the  cashier  to  employ  an  attorney  for  the  pur- 
pose of  collecting  outstanding  claims  due  the  bank!  If  it  was, 
then  the  liability  of  the  bank  was  established  beyond  perad venture, 
inasmuch  as  the  evidence  warrants  the  finding  as  to  the  retainer, 
and  there  is  no  reason,  therefore,  for  interfering  in  the  conclusion 
expressed  in  that  regard. 

The  power  and  authority  of  a  cashier  have  been  stated,  discussed 
or  defined  in  many  cases.  "  He  is,"  said  Justice  Swayne,  "  the 
executive  officer  through  whom  the  financial  operations  of  the  bank 
are  conducted,  lie  receives  and  pays  out  its  moneys,  collects  and 
pays  its  debts,  and  receives  and  transfers  its  financial  securities." 
(Merchants'  Bank  v.  State  Bank,  10  Wall,  604,  650;  see, 
also,  to  the  same  effect,  Bridenbecker  v.  Lowell,  32  Barb., 
9,  17;  Wallace  v.  First  Parish  in  Toumsend,  109  Mass.,  263.) 
It  has  also  been  quaintly  observed  that,  contrasted  with  the 
directors,  he  was  the  hands  and  they  the  miud  of  the  corporation. 
And,  again,  the  directors  have  been  likened  to  the  judge  and  the 
cashier  to  the  clerk  of  the  court,  the  former  adjudicating  and 
directing,  and  the  latter  executing  the  mandate.  {Chemical 
Bank  v.  Kohner,  8  Daly,  530.)  And  it  has  also  been  said 
not  only  that  much  of  his  authority  must  be  implied  from  the 
nature  of  his  business,  its  necessities,  its  customs  and  usages 
{Farmers  and  Mechanics'  Bank  v.  B.  and  D.  Bank,  26  How. 
Pr.,  5,  6,  7),  but  that  for  many  purposes  the  officers  and  agents  of 
the  corporation,  of  which  he  is  one,  may  employ  persons  to  perform 
services  for  it;  and  such  employment  being  within  the  scope  of 
their  duty,  binds  the  corporation.    {Hooker  v.  Eagle  Bank,  30  N.  Y  , 
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85.)  And  it  Las  been  expressly  declared  that  a  managing  officer  or 
cashier  has  authority,  without  a  formal  vote  of  the  board  of 
directors,  to  employ  counsel.  (Taylor  on  Priv.  Corp.  Having 
Capital  Stock,  §  202;  Wallace  v.  First  Parish  in  Townsend, 
supra.)  To  the  same  effect,  see  American,  Insurance  Company  v. 
Oakley  (9  Paige,  496) ;  Peterson  v.  The  Mayor  (17  N.  Y.,  449) ; 
Mumford  v.  Exchange  Bank  (5  Denio,  355,  359) ;  Bristol  Bank  v. 
Keavy  (128  Mass ,  298) ;  Frost  v.  Domestic  Sewing  Machine 
C<w*pafiy(138id.,fi63);  Western  Bank  v.  Gilslrop  (45  Mo.,  419); 
South  gate  v.  Atlantic  and  Pacific  Railroad  (61  id.,  89,  94). 

In  Wallace  v.  First  Parish  in  Toxonsend  {supra)  it  was  said  of 
the  treasurer  of  the  parish  that  it  was  his  duty  to  collect  the  notes 
and  other  securities  belonging  to  the  parish,  and  that  he  had  the  inci- 
dental power  to  commence  a  suit  on  them,  and  for  this  purpose  to 
employ  counsel.  And  in  Bristol  Bank  v.  Keavy  (supra)  it  was  held 
that  it  would  be  a  great  obstacle  to  the  management  of  savings  banks 
and  other  corporations  if  no  suit  for  the  collection  of  a  debt  could 
be  instituted  except  by  a  vote  of  the  directors  or  trustees ;  and, 
indeed,  in  all  the  cases  cited  the  power  was  recognized  and 
commended  or  approved,  as  it  should  be. 

It  would  be  a  very  easy  task  to  array  a  variety  of  reasons  why 
such  a  power  should  not  only  be  regarded  as  incidental,  but  indis- 
pensible  for  the  protection  of  the  property  of  corporations.  Its 
abuse,  if  any  should  exist,  can  be  speedily  remedied  by  the  removal 
of  indiscreet  officers.  The  reported  cases  falling  into  line  on  this 
subject  could  be  multiplied  if  necessary. 

There  are  a  series  of  decisions,  it  is  true,  which  would  seem  to 
militate  against  the  existence  of  the  power  mentioned,  but  they 
do  so,  if  at  all,  only  inferentially.  For  example,  a  cashier  has  no 
power  to  assign  or  transfer  non-negotiable  paper  without  authority 
of  the  directors,  duly  given  (Barrick  v.  Austin,  21  Barb.,  241) ;  or 
to  make  an  agreement  that  an  indorser  of  a  promissory  note  shall 
not  be  liable  (Bank  of  U.S.  v.  Dvnn,  6  Peters,  51) ;  Bank  of 
Metropolis  v.  Jones,  8  id.,  12;  Bank  of  Whitehall  v.  Tisdale, 
18  Hun,  151 ;  affrmed  84  N.  Y.,  655);  or,  by  reason  of  his  official 
position,  to  bind  the  bank  as  an  accommodation  indorser  (  West 
St.  L.  Savings  Bank  v.  Shawnee  Co.  Bank,  95  U.  S.,  557) ;  or  to 
settle  an  account,  taking  private  notes  and  drafts  and  giving  a 


Digitized  by 


Google 


540  ROOT  v.  OLCOTT. 


First  Department,  October  Term,  1886. 


receipt  in  full  (Sandy  liiver  Bank  v.  Merchants9  Bank,  1  Bias., 
146) ;  or  to  bind  the  bank  by  a  bond  of  indemnity  to  the  sheriff  to 
save  him  harmless  in  executing  process  in  favor  of  the  bank 
(  Watson  v.  Bennett,  12  Barb.,  1 96) ;  or  to  bind  the  bank  as  a  gratuitous 
bailee.  All  these  prohibitions,  however,  clearly  do  not  relate  to 
powers  incidental  to  the  authority  to  collect  the  debts  of  the  bank. 
They  relate  to  the  disposition  of  its  property  absolutely  or  by  com- 
promise, or  to  contracts  absolute  and  independent  in  themselves  and 
totally  distinct  from  that  which  is  designed  to  insure  such  collec- 
tion, and  undoubtedly  not  within  the  usual  duties  of  the  cashier, 
discharged  without  special  resolution  of  the  directors.  The  power 
and  duty  to  collect  necessarily  include  authority  to  set  the  legal 
machinery  in  motion  to  accomplish  that  result,  and  debts,  it  may 
well  be  conjectured,  must  be  lost  if,  in  some  emergency  requiring 
the  utmost  dispatch,  the  cashier  could  not  act  until  the  board  of 
directors  crept  together  to  debate  and  to  decide  upon  what  was  to 
be  done. 

The  first  question  is  thus  successfully  answered  for  the  plaintiffs, 
and  renders  the  discussion  of  a  collateral  proposition  unnecessary, 
namely :  Whether,  if  the  cashier  exceed  his  authority,  the  bank  was 
not  liable  on  an  implied  contract,  about  which  much  may  be  said  in 
favor  of  the  plaintiffs. 

The  remaining  question  is  whether  the  plaintiffs  were  entitled, 
on  the  proofs  given,  to  the  amount  awarded  by  the  referee.  From 
an  examination  of  the  evidence  bearing  on  this  subject,  the 
conclusion  has  been  reached  that  the  whole  amount  of  the  claim 
should  not  have  been  allowed.  The  statements  of  the  plain- 
tiffs are  not  in  entire  harmony,  and  their  difference  leads  to 
uncertainty.  The  services  rendered  as  to  the  Ducker  claim 
were  in  part  performed  before  the  retainer  by  the  bank,  and 
there  should  be  no  doubt  that  the  sum  earned  in  that  way 
was  deducted  from  the  claim.  It  was  variously  estimated  at 
from  fifty  to  one  hundred  and  twenty-five  dollars.  It  is  true  the 
plaintiffs  insist  that  Mr.  Sanxay,  who  was  examined  on  behalf  of 
the  defendants,  is  a  hired  expert ;  but  if  so,  that  does  not  justify  the 
inference  of  partiality.  He  seems  to  have  testified  cautiously  and 
with  the  intention  of  giving  to  the  plaintiffs  all  they  deserved. 
The  amount  they  claim  rests,  it  must  be  said,  upon  their  evidence, 
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and  although  a  lawyer  may  be  the  best  judge  of  the  value  of  his 
own  services,  he  may  nevertheless  under  or  overestimate  it,  and 
his  judgment  cannot  in  all  cases  be  regarded  as  conclusive.  Hero 
the  impression  left  on  the  mind,  in  consideration  of  all  the  proof 
on  the  subject,  is  that  the  sums  stated  by  Mr.  Sanxay,  in  all  amount- 
ing to  $960,  should  have  been  adopted  by  the  referee,  ii\  addition 
to  the  disbursements  proved  to  have  been  made,  namely,  $61.41, 
making  in  all  $1,021.41. 

The  judgment  should  be  modified,  therefore,  by  reducing  the 
finding  to  that  amount  and  interest  thereon,  and  as  so  modified 
the  judgment  should  be  affirmed,  without  costs  to  either  party. 

Daniels,  J. : 

On  the  theory  maintained  as  to  the  effect  of  the  evidence,  there 
should  be  a  new  trial.  But  it  was  in  conflict  on  the  subject  of 
value,  and  the  referee  does  not  seem  to  have  erred  in  following 
that  given  for  the  plaintiffs,  and  that  entitles  them  to  an  affirmance. 

Davis,  P.  J. : 

Where  a  bank  has  its  duly  authorized  attorney  and  counsel 
appointed  by  the  board  of  directors  to  take  charge  of  its  law  busi 
ness  and  affairs,  the  cashier  has  no  general  authority  which 
empowers  him  to  retain  other  attorneys  or  counsel  for  the  bank  at 
his  discretion  or  pleasure.  The  action  of  the  board  of  directors  in 
appointing  the  attorney  and  counsel  of  the  bank  takes  away  from 
the  cashier  all  implied  authority  to  do  the  same  thing  with  respect 
of  any  portion  of  its  business. 

Where  a  cashier,  under  such  circumstances,  has  assumed  to 
employ  another  attorney,  it  must  be  shown  that  his  act  has  been 
recognized  or  approved  by  the  board  in  some  form  that  amounts  to 
a  ratification  of  the  act.  I  dissent,  therefore,  from  the  opinion  of 
the  court  and  its  conclusion,  but  as  my  brother  Daniels  is  for 
affirmance  and  my  brother  Brady  for  affirmance  with  a  modifica- 
tion, I  concur  in  the  modification  proposed  by  my  brother  Brady, 
which  will  result,  therefore,  in  an  affirmance  of  the  judgment  as 
modified. 

Judgment  modified  as  directed  in  opinion,  and  affirmed  as 
modified,  without  costs. 


Digitized  by 


Google 


542  MATTER  OP  LEWIS  v.  HAKE. 

Fibbt  Department,  October  Term,  1886. 

In  the  Mattes  of  the  Pm-notf  of  CHAKLES  LEWIS  an© 
Othebs  fob  leave  to  bk  made  Parties  Plaintiff  in  the 
AcmoN  of  ISAAC  BIERMAN  and  Others  v.  LEWIS  C. 
HAKE  and  Oth  krb. 

Action  to  compel  an  accounting  by  a  general  assignee  —  right  of  other  oreduors  to 
come  in  after  judgment  and  prove  their  claims  —  they  cannot  be  compelled  to 
contribute  Vieir  share  of  the  costs  and  expenses — costs  and  expenses  of  plaintiff t 
how  paid. 

After  an  action,  brought  by  a  judgment  creditor  to  compel  a  general  assignee  to 
account,  had  been  sent  to  a  referee  to  take  and  state  the  accounts  of  the 
assignee  and  ascertain  the  amounts  due  and  owing  to  the  creditors  of 
the  debtor,  other  creditors  applied  for  an  order  allowing  them  to  intervene 
and  be  made  parties  plaintiff. 

Held,  that  the  application  was  properly  denied,  as  it  was  not  necessary  that  the 
applicants  should  be  brought  into  the  action  as  additional  plaintiffs,  as 
the  action,  though  brought  by  one  creditor,  was  in  reality  for  the  benefit  of 
all  the  other  creditors  as  well  as  for  himself,  the  judgment  in  such  actions 
being  uniformly  required  to  provide  for  bringing  in  all  the  other  creditors 
and  affording  them  an  opportunity  to  present  and  prove  their  demands  and 
participate  in  the  distribution  of  the  estate  under  the  final  judgment. 

A  provision  in  a  judgment  entered  in  such  an  action,  imposing  as  a  condition 
upon  which  creditors  were  to  be  allowed  to  come  in  and  prove  their  claims,  that 
they  should  contribute  their  proportion  of  the  costs  and  expenses  of  the  action 
to  be  settled  by  the  referee,  is  unauthorized  and  will  not  be  enforced. 

It  seems,  that  in  such  a  case  a  proper  allowance  for  the  costs  and  disbursements 
of  the  plaintiffs  will  be  made  in  the  final  judgment  to  be  paid  out  of  the  fund. 

Appeal  from  an  order  denying  the  application  of  the  above-named 
petitioners  to  be  allowed  to  intervene  and  be  made  parties  plaintiff 
in  an  action  mentioned  in  the  title  between  Isaac  Bierman  et  al.t 
plaintiffs,  and  Lewis  C.  Hake  et  al.,  defendants. 

On  the  15th  of  November,  1883,  Lewis  C.  Hake  and  Joseph  A. 
Hake  made  a  general  assignment  for  tho  benefit  of  creditors  to 
William  H.  Zeltncr.  In  the  month  of  February,  1885,  the  above- 
mentioned  Isaac  Bierman  et  al.,  creditors  of  these  assignors,  brought 
an  action  in  this  court  against  the  surviving  assignor  and  the  assignee 
Zeltner  for  an  accounting.  The  assignee  only  answered.  On  the 
13th  of  October,  1885.  an  order  was  made  referring  it  to  Marcus 
Stine  to  take  and  state  the  account  of  the  assignee  and,  also,  the 
amount  due  and  owing  to  each  of  the  other  creditors  of  the  assignors, 
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"  who  shall  come  in  under  this  order,  seek  the  benefit  of  this  action 
and  contribute  to  the  costs  and  expenses  thereof,  such  contribution 
to  be  settled  by  the  said  referee.  *  *  *  Such  persons,  not 
parties  to  this  action,  who  shall  come  in  before  the  said  referee  to 
prove  their  debts  shall,  before  they  are  admitted  as  snch  creditors, 
contribute  their  proportion  of  the  costs  and  expenses  of  this  action 
to  be  settled  by  the  said  referee."  Iu  the  latter  part  of  May,  1886, 
the  petitioners  asked  leave  to  be  made  parties  plaintiff  and  to 
intervene. 

Nathan  Lewis,  for  the  petitioners,  appellants. 

Blumenstiel  <&  Hirsch,  for  the  respondents. 

Daniels,  J. : 

While  it  is  true  that  the  applicants,  as  creditors,  are  interested  in 
the  proceedings  taken  by  the  plaintiffs  in  the  action  to  settle  the 
affairs  of  the  assignee  for  the  benefit  of  creditors,  it  was  still  not 
necessary  that  they  should  be  brought  into  the  action  as  additional 
plaintiffs  under  the  authority  given  for  that  purpose  by  section  452 
of  the  Code  of  Civil  Procedure.  The  action  has  proceeded  to 
judgment,  and  an  accounting  has  been  directed  and  liberty  secured 
to  the  other  creditors  to  present  and  prove  their  accounts.  To 
open  the  case  and  add  the  petitioners  as  plaintiffs  in  the  action 
would  be  to  complicate  and  prolong  the  litigation  without  securing 
any  adequate  benefit.  The  rights  of  all  the  parties  can  be  as  well 
considered  and  determined  without  bringing  in  additional  plaintiffs 
in  the  action,  as  they  could  be  if  all  the  creditors  had  joined  in  the 
action. 

In  this  class  of  cases  the  action  when  brought  by  one  creditor  is 
in  reality  for  the  benefit  of  all  as  well  as  himself,  and  the  judgment 
for  the  accounting  is  uniformly  required  to  provide  for  bringing  in 
all  the  other  creditors  and  affording  them  an  opportunity  to  present 
and  prove  their  demands  and  participate  in  the  distribution  of  the 
estate  under  the  final  judgment,  and  by  that  judgment  all  their 
rights  and  interests  will  be  declared  and  protected  and  a  proper 
allowance  made  for  the  costs  and  disbursements  of  the  plaintiffs  in 
the  action.  The  practice  upon  this  subject  was  clearly  explained 
in  Kerr  v.  Blodgett  (48  N.  Y.,  62,  67),  and  by  following  it  every 
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possible  chance  of  injustice   to  either  of  the  creditors   will   be 
excluded. 

It  is  true  that  the  judgment  in  this  action,  by  its  language,  imposed 
conditions  upon  the  creditors  which  the  practice  required  to  be 
followed  does  not  sanction.  But  as  they  were  not  parties  in  fact 
to  the  judgment  at  the  time  when  it  was  directed,  they  cannot  be 
bound  by  these  directions.  The  plaintiffs  had  no  authority  for 
imposing  upon  other  creditors  the  payment  of  any  part  of  the  costs 
or  disbursements  in  the  action,  as  a  condition  to  their  right  to 
appear  and  present  and  prove  their  claims.  The  action  could  not 
be  carried  to  a  successful  determination  without  affording  the  other 
creditors  full  liberty  to  present  and  prove  their  claims,  without 
subjecting  them  to  the  payment  of  any  costs  or  disbursements  what- 
ever. It  was  the  purpose  of  the  litigation  to  bring  in  all  these 
parties  and  to  afford  them  an  opportunity  to  be  heard  in  support  of 
their  claims,  before  a  final  judgment  can  regularly  be  reached,  and 
that  the  law,  notwithstanding  the  form  in  which  the  judgment  has 
been  entered,  must  secure  to  each  of  the  creditors.  If  either  should 
be  excluded  from  the  right  to  present  and  prove  his  demand  with- 
out first  paying  a  portion  of  the  plaintiff's  costs,  no  final  judgment 
in  the  action  could  be  recovered  until  the  erroneous  direction 
excluding  the  party  for  that  reason  should  be  corrected.  As  the 
case  has  been  presented,  this  right  of  the  creditors  to  prove  their 
claims,  without  being  restricted  as  to  the  terms  on  which  they  may 
come  into  the  case,  should  be  as  it  has  been  declared  by  the  court  • 
It  will  expedite  the  litigation  and  prevent  embarrassment  in  finally 
closing  up  the  estate,  and,  in  the  end,  whatever  costs  the  plaintiff 
may  be  entitled  to  will  be  provided  for  out  of  the  fund  benefited 
and  distributed  by  the  proceeding. 

The  order  as  it  was  made  was  accordingly  right,  and  it  should  be 
affirmed,  but  without  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  affirmed,  without  costs. 
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Li  the  Matter  of  the  Petition  of  JACOB  LORILLARD, 
Respondent,  v.  HORACE  BARNARD,  an  Attobnet-at-Law, 
Appellant. 

Den  of  an  attorney  upon  moneys  collected  under  a  judgment — tolxn  he  may  retain 
therefrom  the  amount  due  to  him  for  services  rendered  in  other  proceedings. 

Upon  an  appeal  from  an  order  directing  a  reference  to  take  proof  and  report 
how  much  of  a  sum  of  $9,818.85  an  attorney  was  entitled  to  retain  as  com- 
pensation  for  his  services  in  an  action,  it  appeared  that  the  action  in  which 
the  money  was  collected  was  prosecuted  under  an  agreement  entered  into 
between  himself  and  the  plaintiff,  by  which  the  latter  agreed,  in  lieu  of 
paying  fees,  that  the  attorney  should  prosecute  that  and  other  suits  for  one- 
fourth  of  the  net  amounts  which  should  be  recovered  on  the  judgments.  In 
addition  to  the  one-fourth  which  he  was  by  the  agreement  entitled  to  retain, 
the  attorney  claimed  to  retain  the  residue  upon  the  ground  that  he  had  been 
employed  in  other  legal  proceedings,  and  had  rendered  services  and  made 
disbursements  in  them  for  the  plaintiff,  and  also  that  the  plaintiff  had 
violated  his  agreement  with  the  attorney  concerning  legal  proceedings  in  other 
actions  covered  by  the  agreement,  and  thereby  rendered  himself  liable  for 
the  damages  which  the  attorney  had  sustained. 

Held,  that  the  attorney  had  no  right  to  reserve  or  retain  the  said  moneys  to 
secure  the  payment  of  any  damages  arising  out  of  the  failure  of  the  plaintiff 
to  perform  his  contract,  but  that  he  was  entitled  to  retain  the  amount  due  to 
him  for  the  services  performed  and  the  disbursements  made  in  the  legal 
proceedings  for  which  he  had  not  already  been  compensated. 

WiUiame  v.  Ingenott  (89  N.  Y.,  508)  distinguished. 

Appeal  from  an  order  directing  a  reference  to  take  proof  and 
report  how  mnch  of  a  sum  of  $9,818.35  an  attorney  was  entitled  to 
retain  as  compensation  for  his  services  in  an  action  in  the  Citjr 
Court  of  Brooklyn. 

Horace  Barnard,  appellant,  in  person. 

Asa  Bird  Gardiner,  for  the  respondent. 

Daniels,  J. : 

The  action  wherein  the  money  was  collected  was  prosecuted  by 
the  petitioner,  as  plaintiff,  against  William  T.  Clyde  and  another,  as 
surviving  partners.  The  judgment  was  recovered  for  the  sum  of 
$30,165.54,  and  it  has  all  been  collected  by  the  attorney  except  the 
sum  of  $2,415.55.  The  object  of  the  petition  and  the  proceeding 
Him— Vol.  XLII        69 
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instituted  by  it  was  to  obtain  an  order  requiring  the  attorney  to 
pay  over  bo  much  of  the  amount  received  by  him  as  the  petitioner 
was  entitled  to  receive.  The  action  in  which  tho  money  was  col- 
lected was  prosecuted  by  the  attorney  under  an  agreement  between 
himself  and  the  petitioner,  by  which  the  latter  agreed,  in  lieu  of 
paying  fees,  that  the  attorney  should  prosecute  this  and  other  suits 
for  one-fourth  the  net  amounts  which  should  be  recovered  by  the 
judgments.  The  attorney  accordingly  was  entitled  to  retain  this 
one-fourth  under  the  authority  of  this  agreement.  As  to  that  no 
controversy  seems  to  exist  between  these  parties.  But  as  to  the 
residue  of  the  money  collected  upon  the  judgment,  the  attorney  has 
set  forth,  by  way  of  justification  for  his  refusal  to  pay  it  over,  the 
fact  that  he  had  been  employed  in  still  other  legal  proceedings,  and 
had  rendered  services  and  made  disbursements  in  them  for  the 
petitioner,  and  that  the  petitioner  also  had  violated  his  agreement 
with  the  attorney  concerning  certain  legal  proceedings  in  actions 
within  this  agreement,  thereby  rendering  himself  liable  to  make 
compensation  to  the  attorney  for  the  loss  or  damages  he  had  so  sus- 
tained. As  to  this  latter  branch  of  the  positions  taken  by  the 
attorney  it  is  not  necessary  that  any  particular  time  Bhall  be  devoted 
to  its  examination,  for  the  law  has  not  undertaken  to  reserve  or 
secure  to  the  attorney  a  lien  upon  his  client's  papers  or  money  for 
damages  arising  out  of  the  non-performance  of  a  contract  when  no 
such  right  shall,  by  their  agreement,  bo  reserved  in  favor  of  the 
attorney.  The  appropriate  mode  for  recovering  such^damages  is  by 
way  of  an  action,  as  in  other  cases  where  parties  fail  to  perform  or 
observe  their  agreements. 

Bnt  as  to  the  services  performed  and  disbursements  made 
in  other  legal  proceedings,  for  which  the  attorney  has  not 
already  been  compensated,  the  case  stands  upon  different 
grounds.  For  it  has  been  the  object  of  the  law  to  maintain  in  the 
attorney's  favor  a  lien,  or  right  of  detention,  of  his  client's  papers 
and  moneys,  until  he  shall  be  paid  what  the  latter  has  become 
legally  bound  to  pay  him  for  his  services  and  disbursements.  This 
lien,  or  right  of  detention,  has  been  urged  in  behalf  of  the  peti- 
tioner, to  be  restricted  to  the  services  performed  and  disbursements 
made  in  the  action,  in  which  the  judgment  itself  has  been 
recovered.    And  Williams  v.  Ingerwtt  (89  N.  Y.,  508)  has  been  relied 
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upon  as  conclusively  establishing  this  proposition ;  but  the  decision 
does  not  proceed  to  this  extent.  It  was  considered  and  held  there 
that  the  lien  of  the  attorney  upon  the  judgment  itself  is  confined 
to  the  services  and  disbursements  in  the  action,  and  to  a  sufficient 
amount  secured  by  it  to  satisfy  this  lien.  But  the  point  was  not 
then  before  the  court  whether  the  attorney,  after  lie  had  collected 
the  judgment  and  had  the  money  in  his  possession,  would,  or 
would  not,  be  entitled  to  retain  it  until  his  entire  account  for 
services  and  disbursements  in  other  legal  proceedings  should  be 
settled  by  the  party  otherwise  entitled  to  receive  the  money.  That 
is  a  very  different  question  from  the  one  which  was  considered  and 
decided  in  that  case,  for  it  depends  upon  the  obligation  of  the 
attorney  to  surrender  what  he  has  actually  become  possessed  of, 
belonging  to  his  client,  without  his  other  legal  claims  being  liqui- 
dated or  settled.  As  to  the  papers  which  may  pass  into  his  posseesion, 
this  general  lien  or  right  of  detention  has  been  uniformly  main- 
tained by  the  authorities.  To  a  great  extent  it  has  been  made 
dependent  on  the  fact  of  possession,  and  the  possession  of  the 
client's  funds  would  seem  to  be  within  the  control  of  the  same 
principle.  This  subject  was  examined  in  St.  John  v.  Diefendorf 
(12  Wend.,  261),  where  it  was  stated,  in  the  course  of  the  opinion, 
that  the  attorney  would  have  this  right  of  detention,  of  whatever 
belonged  to  his  client,  after  it  had  lawfully  passed  into  the  posses- 
sion of  the  attorney.  This  principle  was  made  the  subject  of 
further  consideration  in  section  629  of  Wharton  on  Agency,  etc., 
where  the  distinction  is  taken  between  the  right  of  the  attorney  to 
charge  a  judgment  by  way  of  lien,  and  of  retaining  that  of  which 
he  may  have  become  possessed  by  the  permission  and  authority  of 
the  client.  In  the  former  case  it  is  declared  that  the  lien  will  not 
extend  beyond  compensating  the  attorney  for  his  services  and  dis- 
bursements in  recovering  the  judgment,  while  in  the  latter,  the 
money  or  papers  in  the  possession  of  the  attorney  may  be  retained 
for  a  general  balance  of  his  account  for  services  and  disbursements. 
It  is  said  there  that  "the  distinction  between  the  retaining 
lien  and  the  charging  lien  in  this  respect  is  plain.  In  the 
one  case  the  fund  is  in  the  attorney's  hands,  and  the  law  of 
lien  property  applies,  and  the  attorney  can  charge  for  his 
general  balance.     In  the  other  case  the  fund  is  not  yet  recovered, 
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and  the  attorney,  not  having  the  fnnd  in  hand,  ought,  if  he 
have  a  lien  at  all,  to  be  restricted  to  that  for  statutory  fees." 
And  the  decision  made  in  Hatter  of  Knapp  (85  N.  T.,  284) 
proceeds  upon  this  distinction,  for  there  it  was  said,  that  "  An 
attorney  has  a  lien  for  his  costs  and  charges  upon  deeds  or 
papers,  or  upon  moneys  received  by  him  on  his  client's  behalf, 
in  the  course  of  his  employment,  is  not  doubted,  nor  does  it  stand 
upon  questionable  foundations."  (Id.,  293.)  And,  as  far  as  the 
case  of  Bowling  Green  Savings  Bank  v.  Todd  (52  N.  T.,  489) 
extends,  it  sanctions  this  principle,  which  is  entirely  distinguishable 
from  that  which  was  considered  and  applied  in  the  decision  of 
Williams  v.  Ingersoll  (supra).  And  these  authorities  maintain  the 
rule  to  be,  where  the  attorney  has  lawfully  acquired  the  possession 
of  the  papers  or  money  of  his  clients,  under  the  authority  of  the 
latter,  he  shall  not  be  obliged  by  the  order  of  the  court  to  surrender 
either  until  his  just  demands  against  the  client  for  services  and 
disbursements  have  been  settled  and  paid. 

The  contract  under  which  these  moneys  were  collected  and 
received  by  the  attorney  does  not  exclude,  and  is  not  in  any 
manner  inconsistent  with,  this  right  of  detention  or  lien  secured 
to  the  attorney,  for  it  did  not  impose  upon  him  the  obliga- 
tion, at  all  events,  of  paying  over  the  money  collected  to  the 
petitioner  after  deducting  his  own  onft-quarter.  An  obliga- 
tion to  pay,  it  is  true,  is  to  be  implied  from  the  agreement,  but 
where  this  may  be  the  relation  of  the  parties  the  obligation  is 
necessarily  subject  to  the  incidental  rights  of  the  attorney,  not  sur- 
rendered or  abandoned  by  the  making  of  the  agreement.  Upon 
the  subject  of  the  attorney's  lien  on  moneys  passing  into  his  pos- 
session the  contract  was  entirely  silent.  Neither  expressly  nor  by 
implication  did  it  attempt  to  regulate  this  right  or  obligation  of  the 
attorney.  That  was,  on  the  other  hand,  left  to  the  legal  principle 
applicable  to  the  relation  existing  between  these  parties,  that  when 
the  moneys  of  the  client  were  collected  by  the  attorney  he  should 
pay  them  over,  after  deducting  what  should  appear  to  be  justly  due 
him  for  other  services  he  had  rendered  his  client  and  the  disburse- 
ments made  in  the  coarse  of  such  employment.  In  this  case, 
therefore,  the  petitioner  was  not  entitled  to  the  payment  of  the 
moneys  collected  upon  this  judgment  until  the  legal  claims  of 
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the  attorney  for  bis  services  and  disbursements  in  other  proceedings, 
which  had  not  been  adjusted  and  settled,  shall  be  ascertained  and 
paid. 

The  order  of  reference  exclnded  the  right  of  the  referee  to 
inquire  into  or  investigate  the  claims  made  by  the  attorney  for 
compensation  for  these  services  and  disbursements  in  other  pro- 
ceedings. To  that  extent  it  was  not  entirely  just  to  the  attorney, 
and  while  the  reference  was  proper  to  ascertain  the  amount  due 
from  the  attorney  to  the  petitioner,  the  order  directing  it  should  be 
so  far  enlarged  as  to  include  these  other  charges  and  demands  for 
which  the  attorney  claims  and  has  the  right  to  retain  the  other  three- 
fourths  of  the  moneys  collected  by  the  judgment 

As  so  modified  the  order  should  be  affirmed,  with  the  usual  costs 
and  disbursements  awaiting  the  result  of  the  proceeding. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  modified  as  directed  in  opinion  and  affirmed  as  modified, 
with  ten  dollars  costs  and  disbursements  to  abide  event. 


JOHN  H.  STARIN,  Appellant,  v.  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  OF  NEW 
YORK  and  Oth ubs,  Respondents. 

Leases  of  wharfs  in  yew  York  by  the  commissioners  of  the  sinking  fund — void  if  not  let 
at  public  auction— 1882,  chap.  410,  sees.  170, 180,  716 — right  of  a  rauroad  company 
to  acquire  a  lease  of  a  ferry  franchise  not  hating  either  end  at  the  railroad  ter- 
minus — 1884,  chap.  193 — in  what  cases  an  action  to  restrain  illegal  acts  will  lie 
by  a  taxpayer  under  chap.  531  of  1881. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  as  a  taxpayer  under  chapter 
681  of  1881,  against  the  defendants,  the  commissioners  of  the  sinking  fund,  to 
set  aside  a  lease  of  ferry  franchises  and  a  wharf,  it  appeared  that  the  wharf 
was  situated  at  the  foot  of  Whitehall  street,  and  that  one  of  the  ferry  routes 
extended  from  that  street  to  Staten  Island  and  the  other  from  the  same  point 
to  Bay  Ridge,  Long  Island.  The  franchises,  after  having  been  advertised  in 
the  notice  of  sale,  to  be  let  for  the  term  of  eight  years  and  eleven  months 
from  .tune  1, 1884,  were  sold  to  the  defendant,  the  Staten  Island  Rapid  Transit 
Railroad  Company.  The  notice  of  the  sale  fixed  the  rental  of  the  wharf  at 
the  sum  of  $10,000,  and  stated  that  the  ferry  franchises  were  to  be  offered  at 
an  upset  price  of  five  per  cent  of  their  gross  receipts.    The  sale  was  made  as 


42    649 
33ap    9| 


Digitized  by 


Google 


550         STARIN  v.  MAYOR,  ETC.,  OF  NEW  YORK. 

First  Department,  October  Term,  1880. 

provided  in  the  notice,  against  the  objections  that  each  ferry  route  should  be 
separately  sold,  and  that  the  rental  for  the  wharf  property  should  be  fixed  by 
the  price  for  which  the  purchaser  would  be  willing  to  take  it  at  an  auction  sale. 

Hdd%  that  the  authority  conferred  by  section  180  of  chapter  410  of  1883  upon 
the  commissioners  of  the  sinking  fund  to  lease  the  wharf  along  with  the  fran- 
chise of  a  ferry,  was  qualified  by  the  direction  contained  in  section  710  of  the 
same  act,  that  ••  all  leases,  other  than  for  districts  appropriated  by  said  depart- 
ment to  special  commercial  interests,  shall  be  made  at  public  auction  to  the 
highest  bidden" 

That  as  the  commissioners  had  disposed  of  the  lease-hold  term  of  the  wharf 
at  the  fixed  rental  of  $10,000,  in  violation  of  the  provisions  of  this  act,  their 
proceedings  were  illegal ;  and  should,  in  so  far  as  they  had  been  consummated, 
be  vacated  and  set  aside. 

That  as  the  plaintiff  possessed  the  qualifications  prescribed  in  the  act  of  1881,  and 
had  given  the  bond  required  by  it,  he  was  entitled  to  maintain  this  action,  and 
that  the  fact  that  he  was  a  bidder  at  the  sale,  and  was  interested  in  the  use  of 
the  wharf  and  the  ferry  franchises  previous  to  the  time  at  which  the  sale 
was  had,  did  not  disqualify  him  from  so  doiug. 

The  defendant  railroad  company  was  incorporated,  under  the  general  laws  of 
this  State,  to  construct  and  operate  a  railway  from  a  point  on  the  shore  of  the 
lower  bay  of  New  York,  at  or  near  New  Dorp  Lane,  to  or  near  the  foot  of  the 
church  road  in  the  village  of  Port  Richmond. 

Chapter  193  of  1884  authorizes  any  steam  railroad  company  incorporated  under 
the  laws  of  this  State,  with  a  terminus  in  the  harbor  of  New  York,  to  pur- 
chase or  lease  boats  propelled  by  steam,  or  otherwise,  and  operate  the  same 
as  a  ferry,  or  otherwise,  over  the  waters  of  the  harbor  of  New  York,  to  any 
point  distant,  not  more  than  ten  miles  from  said  terminus. 

Held,  that  while  the  act  was  sufficiently  broad  to  entitle  the  company  to  acquire 
the  necessary  boats  and  franchise  and  to  operate  a  ferry  from  the  terminus  of 
its  road  to  the  city  of  New  York,  it  does  not  appear  to  confer  upon  the  com- 
pany the  power  to  lease  another  distinct  ferry,  as  it  proposed  to  do,  to  be 
operated  from  the  city  of  New  York  to  Bay  Ridge,  on  Long  Island. 

That  as  the  sale  was  made,  so  far  as  the  wharf  was  included  in  it,  for  a  distinct 
price,  incapable  of  being  separated,  it  must,  even  if  authorized  in  part,  be 
wholly  set  aside. 

Appeal  from   a  judgment,  recovered    at  a  Special  Term  dis- 
missing the  plaintiffs  complaint. 

James  McNamee^  for  the  appellant. 

Stewart  &  Eoardman,  and  D.  J.  Dean,  for  the  respondents. 

Daniels,  J.  : 

The  action  was  brought  by  the  plaintiff  as  a  taxpayer,  under 
chapter  531  of  the  laws  of  1S81,  to  restrain  the  completion  of  tho 
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execution  of,  and  to  set  aside  a  contract  for,  a  lease  of  a  wharf  and 
ferry  franchise  in  the  city  of  New  York.  The  wharf  and  bulk- 
head is  situated  at  the  foot  of  Whitehall  street,  and  one  of  the 
ferry  routes  extended  from  that  street  to  Staten  Island,  the  other 
from  the  same  point  to  Bay  Ridgo,  in  the  town  of  Now  Utrecht,  on 
Long  Island. 

The  franchises  wore  advertised  in  the  City  Record  to  be  let  to 
the  highest  bidder  for  the  term  of  eight  years  and  eleven  months, 
from  Juno  1,  1884.  The  rental  of  the  wharf  property  was  pre- 
viously fixed  and  mentioned  in  the  notice  at  the  sum  of  $10,000, 
and  the  ferry  franchises  wore  to  be  offered  at  an  upset  price  of  five 
per  cent  of  their  gross  receipts.  The  sale  took  place  as  it  was 
advertised,  and  the  defendant,  the  Staten  Island  Rapid  Transit 
Railroad  Company,  purchased  the  term  and  franchises,  for  which 
a  lease  was  to  be  executed  and  delivered  to  it.  Before  the  sale  was 
made  objections  were  presented  to  the  right  of  the  sinking  fund 
commissioners  to  make  it  in  this  manner.  It  was  urged  that  each 
ferry  route  should  bo  separately  sold,  and  that  the  rental  for  the 
wharf  property  should  be  fixed,  alone,  by  the  price  for  which  the 
purchaser  would  be  willing  to  take  it  at  an  auction  sale.  These 
objections  were  disregarded  and  bids  were  refused  at  the  sale  pro- 
posing a  higher  rental  for  the  wharf  and  an  advance  over  the  upset 
price  for  the  ferry  franchises,  it  being  determined  at  the  time  of 
the  sale  that  the  rental  had  been  fixed  for  which  the  lease  of  the 
wharf  was  to  be  made.  The  plaintiff  deoming  this  to  have  been  an 
unlawful  disposition  of  the  leasehold  interest  in  the  wharf,  and  of 
the  ferry  franchises  sold  with  it,  as  one  of  the  taxpayers  of  the  city 
brought  this  action  to  restrain  and  prevent  the  completion  of  the 
sale,  by  the  execution  and  delivery  of  the  lease,  and  to  vacate  and 
annul  the  sale  itself. 

lie  was  a  bidder  at  the  sale,  and  was  interested  in  the  use  of  the 
wharf  and  the  ferry  franchises  previous  to  the  time  of  the  making 
of  the  sale,  and  because  of  his  interest  the  objections  made  by  him 
to  the  authority  of  the  sinking  fund  commissioners  to  make  the  sale, 
in  the  manner  in  which  it  took  place,  it  has  been  urged  should  not 
be  considered,  and  that  this  action  cannot  bo  maintained  by  him. 
But  the  law  contains  nothing  disabling  a  taxpayer  who  may  have 
been  desirous  of  obtaining  the  leasehold  interest,  or  who  bid  at  the 
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Bale,  or  previously  owned  a  leasehold  term  in  the  same  property, 
from  maintaining  snch  an  action  as  this.  What  it  requires  is  that 
the  plaintiff  shall  he  a  taxpayer  assessed  for  property  to  the  amount, 
at  least,  of  $1,000,  and  that  the  requisite  bond  shall  be  executed 
and  delivered,  as  that  has  been  directed  by  the  law.  And  that  the 
plaintiff  was  such  a  taxpayer,  and  this  bond  has  been  executed  and 
filed,  appears  as  facts  in  the  case,  and  that  distinguishes  this  case 
from  Hull  v.  Ely  (2  Abb.  N.  C,  440).  Under  the  provisions  of 
the  statute  he  was  a  person  authorized  to  maintain  the  action,  if, 
upon  the  facts  appearing,  the  disposition  proposed  to  be  made  of 
the  property  and  ferry  franchises  was  illegal.  The  object  of  this 
statute  is  to  secure  the  protection  of  public  property,  and  to  sub- 
ordinate the  acts  of  officials  in  its  disposition,  or  appropriation,  to  the 
restraints  of  the  law.  And  it  requires  to  be  liberally  construed  and 
applied  to  carry  this  object  into  effect  (Ayers  v.  Laurence,  59  N.  Y., 
192) ;  and  under  its  provisions  actions  in  part  the  same  as  this  have 
been  sustained  and  approved  by  the  courts.  {Bird  v.  Mayor,  etc., 
33  Hun,  396 ;  Warrin  v.  Baldwin,  35  id.,  334.) 

By  a  resolution  adopted  by  the  common  council  of  the  city  of 
New  York,  and  approved  by  the  mayor  on  the  3d  of  November, 
1875,  a  ferry  was  established  to  run  from  the  bulkhead  at  the  foot 
of  Whitehall  street  in  the  city  of  New  York  to  Staten  Island, 
the  franchise  of  which  was  directed  to  be  sold  at  auction  to  the 
highest  bidder.  By  another  resolution  adopted  by  the  common 
council  and  approved  by  the  mayor  on  the  4th  of  June,  1877, 
another  ferry  was  established  from  the  foot  of  Whitehall  street  to 
Bay  Ridge,  the  franchise  of  which  was  also  directed  to  be  sold  at 
auction  to  the  highest  bidder.  This  was  also  the  mode  provided  by 
section  170  of  chapter  410  of  the  laws  of  1882  for  the  sale  and  dis- 
position of  city  property  including  ferry  franchises.  It  was  thereby 
declared  that  the  board  of  commissioners  of  the  sinking  fund  should, 
"  except  as  in  this  act  otherwise  specially  provided,  have  power  to 
sell  or  lease,  for  the  highest  marketable  price,  or  rental,  at  public 
auction,  or  by  sealed  bids,  and  always  after  public  advertisement 
and  appraisal,  under  the  direction  of  such  board,  any  city  property, 
except  wharfs,  or  piers,  but  not  for  a  term  longer  than  ten  yean, 
nor  for  a  renewal  for  a  longer  term  than  ten  years."  The 
same   commissioners   by  section    180   of   this  act  were   farther 
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empowered  to  lease  "  in  the  manner  provided  by  law,"  along  with  the 
franchise  of  a  ferry  within  said  city,  "  such  wharf  property,  including 
wharves,  piers,  bulkheads  and  structures  thereon,  and  slips,  docks 
and  water  fronts  adjacent  thereto,  used,  or  required,  for  the  pur- 
poses of  such  ferry,  now  owned,  or  po&essed,  or  which  may  here- 
after be  owned  or  acquired,  by  said  city."  This  authority  eo  far 
qualified  the  exception  contained  in  section  170  of  the  same  act  as 
to  empower  the  commissioners  to  lease  with  the  ferry  franchises, 
the  wharfs,  piers,  bulkheads  and  structures  adjacent  thereto,  and 
required  for  the  purposes  of  the  ferry.  But  the  exercise  of  the 
authority  in  this  manner  conferred  upon  the  commissioners  of  the 
sinking  fund  was  restrained  by  the  provision  that  such  wharves,  piers, 
bulkheads  or  structures  should  be  leased  in  the  manner  provided  by 
kw.  That  is  the  express  language  of  the  section  itself,  and  it  con- 
templates the  existence  of  a  restraint  upon  this  power  of  leasing  the 
wharves,  piers,  bulkheads  and  structures  thereon.  And  this  restraint 
seems  to  have  been  intended  to  be  no  other  than  that  contained  in 
section  716  of  the  same  act  which  provided  that  "  Said  department 
may,  in  the  name  and  for  the  benefit  of  the  corporation  of  said  city, 
lease  any  or  all  of  such  property  foe  a  term  not  exceeding  ten  years, 
and  covenant  for  a  renewal,  or  renewals,  at  advanced  rents  of  such 
leases  for  terms  of  ten  years  each  ;  but  not  exceeding  in  the  aggre- 
gate fifty  years.  All  leases  other  than  for  districts  appropriated 
by  said  department  to  special  commercial  interests  shall  be  made  at 
public  auction  to  the  highest  bidder."  This  section  is  contained  in 
that  part  of  the  act  which  relates  to  the  department  of  docks.  But  by 
the  provision  contained  in  section  180  of  the  act,  that  the  lease  shall 
be  made  in  the  manner  provided  by  law,  it  appears  to  have  been 
the  object  and  design  of  the  legislature  to  apply  these  directions 
contained  in  section  716  to  leases  made  by  the  commissioners  of  the 
sinking  fund,  for  the  use  of  wharves,  piers,  bulkheads  and  struc- 
tures thereon,  required  for  the  purposes  of  a  ferry.  The  intention 
of  the  statute  appears  to  be  that  in  the  disposition  of  this  property 
the  sales  or  leases  of  it  should  be  made  through  the  intervention  of 
an  auction  or  sealed  proposals  after  public  notice,  properly  advertis- 
ing it.  It  was  to  give  the  public  the  advantages  of  competition  in 
which  interested  parties  should  be  brought  together  and  the  highest 
possible  price  obtained  for  the  property  to  be  sold,  or  leased.  And 
Hun— Vol.  XLII        70 
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no  reason  can  be  perceived  why  the  dock  commissioners  should  be 
expressly  restrained  in  this  manner,  and  the  commissioners  of  the 
sinking  f  und  should  be  at  liberty  to  disregard  this  restraint  The 
act,  on  the  contrary,  discountenances  any  such  distinction,  for  it 
requires  the  commissioners  ti  the  sinking  fund,  in  leasing  wharves 
for  ferry  purposes,  to  proceed  in  the  manner  provided  by  law,  and 
that  manner  of  proceeding  by  section  716  is  to  put  the  property  up 
at  auction. 

This  direction  of  the  law  was  disregarded  in  the  notice  published 
for  the  lease  of  the  wharf  property,  which  was  not  in  a  district 
appropriated  to  any  special  commercial  interest,  and  the  auction 
itself  also  proceeded  in  violation  of  this  direction.  For  the  lease- 
hold property  was  put  up  at  a  fixed  price  of  $10,000  rental,  and 
no  change  in  that  amount  was  permitted  to  be  made,  and  no  bid 
contemplating  any  change  was  received  at  the  time  when  the  sale 
took  place.  This  was  a  violation  of  the  direction  given  in  the 
consolidation  act  for  the  leasing  of  this  description  of  property. 
The  law  did  not  permit  the  rent  to  be  determined  by  the  commis- 
sioners, but  that  was  to  be  done  when  not  fixed  by  sealed  proposals, 
by  the  persons  attending  at  the  sale,  and  by  the  highest  bid  offered 
for  the  lease.  That  it  might  not  be  a  perfectly  easy  matter  to 
comply  with  this  direction  of  the  law  for  the  disposition  of  the 
wharf,  will  not  justify  the  proceeding  which  was  taken,  for 
the  language  of  the  statute  is  imperative  that  the  rental  to  be  paid 
shall  be  fixed  in  the  manner  in  which  the  prescribed  sale  is  required 
to  take  place.  But  in  reality  the  difficulty  in  the  way  of  making 
the  sale,  in  compliance  with  the  direction  of  the  statute,  is  more 
imaginary  than  real,  for,  by  putting  the  ferry  franchise,  or  fran- 
chises, together  with  the  lease  of  the  wharf,  the  bidders  could  very 
intelligently  bid  for  both  by  indicating  the  rental  to  be  paid  for  the 
wharf  and  the  percentage  on  the  earnings  of  the  ferry  to  be  paid 
for  its  franchise.  No  serious  obstacle  would  stand  in  the  way  of 
carrying  the  law  into  execution  in  this  manner  and  complying 
literally  with  its  directions.  That  was  not  done  at  the  auction 
which  took  place,  through  which  the  railroad  company  claims  to 
have  acquired  the  right  to  the  use  of  the  wharf  and  the  franchise 
of  each  of  these  ferries. 

The  railroad  company  was  incorporated,  under  the  general  rait 
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road  laws  of  this  State,  to  construct  and  operate  a  railway  from  a 
point  on  tiie  shore  of  the  lower  bay  of  New  York,  at  or  near  New 
Dorp  lane,  to  or  near  the  foot  of  the  Church  road,  in  the  village  of 
Port  Richmond.  It  was  no  part  of  its  organization  to  acquire  a 
ferry  right,  or  to  run  or  operate  a  ferry  *frora  the  terminus  of  its 
road  to  the  city  of  New  York.  '  And  whatever  right  or  authority 
it  has  since  obtained  for  this  purpose  was  acquired  by  it  under 
chapter  193  of  the  Laws  of  1884.  This  act  provides  that  "Any 
steam  railroad  company  incorporated  under  the  laws  of  this  State, 
with  a  terminus  in  the  harbor  of  New  York,  is  hereby  authorized 
and  empowered  to  purchase  or  lease  boats  propelled  by  steam  or 
otherwise,  and  operate  the  same  as  a  ferry  or  otherwise,  over 
the  waters  of  the  harbor  of  New  York  to  any  point  distant 
not  more  than  ten  miles  from  said  terminus."  And  while  this 
act  is  sufficiently  broad  to  entitle  the  railroad  company  to 
acquire  the  necessary  boats  and  franchises,  and  to  operate  a  ferry 
from  the  terminus  of  its  road  to  the  city  of  New  York,  it  does  not 
appear  to  confer  upon  the  company  the  power  to  lease  another 
distinct  ferry,  as  it  is  now  proposed  it  shall  do,  to  be  operated  from 
the  city  of  New  York  to  Bay  Ridge,  on  Long  Island.  What  the 
statute  intended  was  that  any  railroad  company  having  a  road,  with 
a  terminus  at  the  harbor  of  New  York,  should  be  empowered  to 
reach  the  city  by  maintaining  a  ferry  from  that  terminus  to  any 
other  point  not  more  than  ten  miles  distant  from  this  terminus. 
But  the  ferry  route,  extending  from  the  foot  of  Whitehall  street 
to  Bay  Ridge  has  no  connection  whatever  with  the  terminus  of  the 
railroad  company.  It  is,  on  the  other  hand,  distinct  and  inde- 
pendent from  the  terminus  of  the  railroad,  having  terminal  points 
of  its  own,,  in  which  the  railroad  company  is  in  no  way  concerned. 
And  if  it  could  acquire,  under  the  authority  of  this  statute,  the  lease 
of  such  a  ferry  route,  it  may  acquire  with  equal  propriety  a  lease  of 
any  route  extending  from  any  part  of  the  city  of  New  York,  either 
to  Long  Island  or  the  Jersey  shore.  And  to  confer  such  power 
upon  the  railroad  company  very  clearly  seems  not  to  have  been  the 
design  of  this  act.  And  if  it  was  not,  then  the  lease  proposed  to 
be  made  to  the  railroad  company  for  the  Whitehall  and  Bay  Ridge 
route  would  be  an  illegal  disposition  of  the  property  aud  franchises 
of  the  city,  and  liable  to  restraint  and  prevention  under  the  act  ot 
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1881.  This  subject  was  considered  in  Latham  v.  Richards 
(12  Hon,  360),  and  an  unauthorized  disposition  of  public  property 
was  in  that  action  restrained.  And  there  is  good  reason  why  it 
should  be,  for  if  the  railroad  company  had  no  power  to  purchase 
or  accept,  the  lease  of  this  ferry  franchise,  and  the  right  to  use  the 
wharf,  so  far  as  it  should  be  necessary,  for  that  purpose,  it  might 
hereafter  refuse  to  be  bound  by  the  lease,  and  abandon  it  as 
unauthorized  to  the  city.  And  the  commissioners  of  the  sinking 
fund  have  not  been  empowered  to  place  public  property  under 
a  contingency  of  that  description.  The  sale  was  made,  so  far  as 
the  wharf  was  included  in  it,  for  a  distinct  price,  incapable  of  being 
separated,  or  apportioned  to  the  different  ferry  franchises.  And  if 
it  was  unauthorized  in  part  because  of  the  inability  of  the  railroad 
company  to  acquire  the  Bay  Ridge  route,  it  seems  to  follow  that  it 
must  be  held  to  be  wholly  unauthorized.  But  whether  it  be  so 
held  or  not,  as  long  as  the  commissioners  disposed  of  the  leasehold 
term  for  the  wharf  in  violation  of  the  provisions  of  the  statute, 
their  proceedings  were  illegal  and  they  should  be  restrained  and 
prevented  from  carrying  them  into  effect,  and  so  far  as  they  may 
have  been  consummated  they  should  be  vacated  and  annulled. 
The  judgment,  therefore,  should  be  reversed,  and,  as  the  facts  are 
already  found  by  the  court  in  its  decision,  a  judgment  in  conformity 
with  these  views  should  be  entered  in  the  action.  And  as  this  will 
dispose  of  the  allowances  no  specific  attention  is  required  to  be 
devoted  to  them. 

Brady,  J.,  concurred. 

Davis,  P.  J.,  taking  no  part  in  the  decision. 

Judgment  reversed,  and  judgment  ordered  as  directed  in  opinion. 
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GOTTLIEB  WEBER,  Appbllaht,  *.  NATHAN  MANNE,  as        «»jg 

Assignee    of    S.     SILBERSTEIN    &    CO.,     Kkspondbnt, 

Impleaded,  etc.  ' 

Undertaking  to  eecure  a  return  of  chattel*  — form  of  —  Gods  of  Civil  Procedure, 

tec*.  1698  and  1704. 

Under  an  attachment,  issued  in  this  action  brought  to  recover  the  possession  of 
a  large  number  of  articles,  the  sheriff  took  possession  of  a  part  or  all  of  the 
articles.  The  defendant,  to  entitle  himself  to  require  a  return  of  so  much  of 
the  property  as  had  been  seized  by  the  sheriff,  presented  an  undertaking,  exe- 
cuted by  himself  and  two  sureties,  in  a  sum  double  the  actual  value  of  all  the 
property,  as  it  was  stated  in  the  affidavit  made  by  the  plaintiff,  which  recited 
that  the  plaintiff  had  caused  a  part  only  of  the  property  to  be  replevied, 
and  that  the  defendant,  executing  or  giving  the  undertaking,  required  a  return 
to  him  of  the  part  of  the  chattels  so  replevied. 

Held,  that  although  this  recital  should  not  have  been  inserted  in  the  undertaking 
the  plaintiff  was  not  prejudiced  thereby,  as  it  did  not,  in  any  way,  qualify  or 
diminish  the  liability  of  the  persons  executing  it  to  respond  for  the  value  of 
all  the  chattels,  the  return  of  which  might  be  secured  by  means  of  the 
undertaking. 

Appeal  from  an  order  approving  the  form  of  an  undertaking 
given  on  behalf  of  the  respondent  in  an  action  of  replevin. 

Abram  Kling,  for  the  appellant 

Richard  M.  Herwy,  for  the  respondent. 

Daniels,  J. : 

The  action  was  brought  to  recover  the  possession  of  a  large 
number  of  articles,  a  schedule  of  which  was  annexed  to  the  affi- 
davit of  the  plaintiff.  The  sheriff  took  possession  of  a  part  or  all 
of  the  articles,  and  this  defendant  required  a  return  of  so  much  of 
the  property  as  had  been  replevied  by  the  sheriff,  and,  to  entitle 
himself  to  that  return,  an  undertaking  was  presented,  executed  by 
himself  and  two  sureties,  in  the  sum  of  $2,830.64.  This  was 
double  the  amount  of  the  actual  value  of  all  the  property,  as  it 
was  stated  in  the  affidavit  made  by  the  plaintiff,  and  it  was  all,  in 
that  respect,  which  the  defendant  was  obligated  to  do  to  entitle 
himself  to  the  return  of  the  property,  according  to  section  1698  of 
the  Code  of  Civil  Procedure.     For  by  that  section,  even  if  the 
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whole  of  the  property  mentioned  in  the  affidavit  has  not  been 
replevied,  when  the  value  of  the  different  articles  has  not  been  stated, 
but  a  gross  value  placed  upon  them  all,  the  entire  value  mentioned 
in  the  affidavit  is  to  be  deemed  the  value  of  the  part  replevied  in 
the  proceedings  to  procure  a  return  thereof  to  the  defendant.  Bat 
this  undertaking,  without  any  evidence  that  such  was  the  fact, 
recited  that  the  plaintiff  had  caused  a  part  only  of  the  property  to 
be  replevied,  and  that  the  defendant,  executing  or  giving  the 
undertaking,  required  a  return  to  him  of  the  part  of  the  chattels  so 
replevied.  And  because  of  this  recital,  and  the  restriction  of  the 
liability  of  the  parties  executing  the  undertaking  to  the  value  of 
the  chatties  60  replevied,  it  was  objected  to  as  not  in  compliance 
with  what  the  law  had  required  for  this  purpose.  And  this  objec- 
tion seems  to  have  been  well  taken,  for,  as  no  separate  value  was 
given  to  either  of  the  articles,  the  undertaking  on  behalf  of  the 
defendant,  both  by  sections  1698  and  1704,  was  required  to  be  for 
double  the  value,  stated  in  the  affidavit,  of  all  the  chattels.  The 
former  of  these  sections  is  clearly  expressed  to  this  effect,  and  there 
is  no  ambiguity  in  the  latter,  for  it  has  required,  by  subdivision  2  of 
section  1704,  that  the  undertaking  shall  be  to  the  effect  that  the 
persons  executing  it  are  bound  in  a  specified  sum,  not  less  than 
twice  the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plain- 
tiff, for  the  delivery  thereof  to  the  plaintiff,  if  that  shall  be 
adjudged,  etc.,  and  accordingly  the  undertaking  should  have  been 
in  the  usual  form  for  this  amount.  And  that  would  impose  no 
unlawful  burden  either  upon  the  defendant  or  his  sureties,  for  they 
would  in  no  event  be  liable  for  more  than  the  value  of  the  chattels 
replevied,  the  possession  of  which  should  be  secured  by  moans  of 
the  undertaking.  That  is  the  effect  of  this  section.  It  provides 
first,  to  entitle  the  defendant  to  a  return  that  he  shall  serve  upon 
the  sheriff  a  notice  that  he  requires  a  return  of  the  chattels  replevied ; 
and  to  obtain  that  return,  where  a  separate  valuation  has  not  been 
placed  on  different  articles,  the  undertaking  in  double  the  value 
mentioned  in  the  plaintiff's  affidavit  has  been  made  indispensably 
necessary ;  but  at  the  same  time  the  extent  of  the  liability  is  limited 
to  the  value  of  the  property  obtained  under  it,  and  it  is  that  of  the 
chattels  replevied. 

But  the  additional  statement  in  the  undertaking  that  only  a  part 
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of  the  chattels  had  been  replevied  did  not  qualify  the  liability  of 
the  pereons  executing  it,  for  whatever  the  chattels  might  be  that  were 
replevied,  and  the  return  of  which  should  be  secured  by  means  of  the 
undertaking,  the  sureties  will  be  liable  for  no  more  than  their  value 
in  case  the  plaintiff  succeeds  in  maintaining  his  right  to  the  recovery 
of  their  possession,  and  they  would  be  liable  to  no  more  than  that  if 
no  statement  had  been  made  in  the  undertaking  asserting  the  fact 
to  be  that  only  a  part  of  the  chattels  had  been  replevied.  The  law 
has  not  been  framed  in  such  a  manner  as  to  impose  on  the  sureties 
any  larger  measure  of  liability  than  this  in  any  event.  It  is  for  the 
value  of  the  chattels  replevied  that  they  may  be  made  liable,  and 
for  no  liability  beyond  that.  The  case  of  Dtossy  v.  Morgan  (74 
N.  Y.,  11),  which  arose  and  was  decided  under  the  preceding  Code, 
is  not  in  conflict  with  this  construction,  for  all  that  was  held  there 
was  that  the  persons  executing  the  undertaking  were  estopped  from 
denying  that  the  property  had  been  replevied  and  was  in  the  pos- 
session of  the  sheriff.  What  that  property  was,  or  its  value,  the 
sureties  were  not  held,  by  this  case,  to  be  estopped  from  proving, 
as  a  matter  of  fact,  on  the  trial  of  an  action  brought  against  them 
on  their  undertaking. 

The  recitals  in  the  undertaking  tbat  only  a  part  of  the  property 
had  been  replevied  cannot,  therefore,  be  held  to  prejudice  the 
plaintiff,  for  whatever  amount  of  the  property  was  replevied  by 
the  sheriff  the  persons  executing  the  undertaking  would  be  liable, 
to  the  plaintiff,  if  he  succeeds  in  maintaining  his  action,  and  that  is 
all  that  the  sureties  in  the  undertaking  could  be  made  liable  for  if 
it  had  been  made  out  precisely  in  the  form  in  which  it  should  have 
been  if  it  had  complied  with  these  sections  of  the  Code. 

The  order  from  which  the  appeal  has  been  taken  should  be 
affirmed,  but  as  there  was  this  defect  in  the  undertaking,  now  con- 
sidered not  to  be  material,  it  should  be  without  costs. 


Davis,  P.  J.,  and  Brady,  J.,  concurred. 
Order  affirmed,  without  costs. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex 
JOSE  M.  FERRER,  as  Ancillary  Executor,  etc.,  Appel- 
lant, v.  THE  COMMISSIONERS  OF  TAXES  AND 
ASSESSMENTS,  etc.,  Respondents. 

Taxation — exemption  of  moneys  deposited  by  a  non-resident  for  investment  here — 
1  Revised  Statutes,  889,  section  5,  as  amended  by  chapter  176  of  1851,  and  1  Bevieed 
statutes,  419.  section  8. 

One  William  Maden,  who  resided  in  Cuba,  died  in  August,  1884,  having  at  thai 
time  on  deposit  with  Moses  Taylor  &  Co.,  of  the  city  of  New  York,  the  sum 
of  $100,224,  which  had  been  placed  by  him  in  their  custody  for  investment. 
The  relator,  who  had  duly  qualified  as  his  executor  in  Cuba,  in  order  to  get 
possession  of  the  money  so  deposited,  took  out  ancillary  lc'.ters  in  this  State, 
and  thereafter  demanded  the  money  from  Taylor  &  Co.,  who  refused  to  pay 
it  over. 

Upon  the  hearing  upon  the  return  to  a  certiorari,  brought  to  review  the  action  of 
the  respondents,  in  assessing  the  relator  for  the  sum  mentioned  as  personal 
property: 

Held,  that  as  the  fund  was  sent  here  for  investment  by  the  deceased,  and  his  will 
showed  that  it  was  his  intention  that  a  certain  portion  thereof,  at  least,  should 
be  invested  in  United  States  securities,  it  was  exempt  from  taxation  under  the 
provisions  of  section  5  of  1  Revised  Statutes,  page  889,  as  amended  by  chapter 
176  of  1851,  and  section  8  of  1  Revised  Statutes,  419. 

Appeal  from  an  order  of  the  Special  Term,  directing  judgment 
for  the  respondents  on  the  hearing  npon  the  return  to  a  certiorari. 

A.  B.  Chtikshank,  for  the  appellant. 

Oeorge  8.  Coleman,  for  the  respondents. 

Brady,  J.: 

It  appears  from  the  record  that  William  Maden,  otherwise  known 
as  William  Maden  and  Deacon,  was,  in  his  life-time,  a  capitalist, 
who  resided  at  Cardenas,  in  the  Island  of  Cuba.  He  died  in 
August,  1884,  and  at  the  time  of  his  death  there  was  deposited 
with  Moses  Taylor  &  Co.,  of  this  city,  the  sum  of  $106,224,  which 
was  by  him  placed  in  their  custody  for  investment  He  left  a  will 
appointing  the  relator,  a  resident  of  Cuba  as  it  is  understood,  his 
executor,  who  qualified  as  such  in  Cuba,  and,  in  order  to  get  pos- 
session of  the  money  deposited  here  and  already  referred  to,  took 
out  ancillary  letters  and  thereupon  demanded  the  money   from 
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Taylor  &  Co.,  who  refused  to  pay  it  over.  In  the  meantime  the 
respondents,  in  the  discharge  of  what  they  conceived  to  be  their 
duty,  assessed  the  relator,  as  executor,  for  the  sum  mentioned  as 
taxable  personal  property,  and  on  his  application  duly  and  properly 
made,  refused  to  cancel  the  same.  This  proceeding  which  was 
instituted  to  review  the  propriety  of  the  tax  imposed  upon  the 
relator  is  regular  in  all  respects,  and  presents,  therefore,  the  abstract 
question  of  such  propriety.  The  provisions  of  the  Revised  Statutes 
(1  E.  S.,  m.  p.  389,  §  5,  and  419,  §  8,  Laws  1851,  chap.  176)  declare  that 
the  agents  of  moneyed  corporations  or  capitalists  shall  not  be  liable 
to  taxation  for  any  moneys  in  their  possession  or  under  their  control, 
transmitted  to  them  for  the  purpose  of  investment,  and  also  that 
any  bond,  mortgage  note,  contract,  account  or  other  demand  belong- 
ing to  any  person  not  being  a  resident  of  the  State,  if  sent  here  for 
collection  or  deposited  here  for  the  same  purpose,  shall  be  exempt 
from  taxation. 

In  the  case  of  Williams  v.  The  Board  of  Supervisors  (78  N.  Y., 
561),  these  statutes  were  under  consideration,  and  it  was  said  that 
their  provisions  were  clearly  designed  to  afford  to  the  foreign  capi- 
talist who  invests  his  funds  here  every  conceivable  protection.  The 
court  said  :  "  His  capital  cannot  be  taxed  while  awaiting  investment. 
If  the  securities  are  taken  by  him  out  of  the  State,  he  may  with 
impunity  send  them  back  to  an  agent  here  for  the  collection  of 
principal  or  interest.  And  if,  instead  of  being  removed  from  the 
State,  they  are  deposited  here  with  an  agent  for  collection,  they 
are  equally  free.  The  capital  i6  protected  from  taxation  whether 
invested  or  uninvested,  aud  whether  the  securities  are  taken  away 
or  remain  here  for  collection." 

"  Nothing  could  be  more  plain,"  said  the  court,  "  than  the  policy 
and  purpose  of  these  exemptions.  They  are  clearly  intended  to 
further  the  trade  and  commerce  of  the  State,  and  to  encourage  and 
even  invite  the  sending  of  foreign  capital  here  for  investment." 

This  unavoidable  interpretation  of  the  statutes  referred  to,  their 
language,  object  and  design  being  properly  understood  and  carried 
out,  disposes  of  the  propriety  of  the  taxation  here  complained  of. 
There  seems  to  be  no  appropriate  answer,  no  presentation  of  any 
fact  excepting  the  fund  in  question  from  the  application  of  the 
rule  thus  pronounced.  It  is  true  that  the  respondents  seek  to  sus- 
lik—Vol.  XLII        71 
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tain  the  validity  of  the  tax  by  asserting  that  the  fund  is  a  demand 
or  obligation  due  from  Moses  Taylor  &  Co.,  to  the  estate  of  which 
the  relator  is  the  executor,  and  as  such  is  intangible  and  does  not 
require  and  is  not  susceptible  of  physical  possession. 

Assuming  that  to  be  so,  the  design  of  the  testator  in  sending  it 
here  has  not  been  changed.  It  was  deposited  for  the  purpose  of 
investment  and  for  no  other  purpose  according  to  the  record,  there 
being  nothing  in  the  case  to  indicate  that  the  testator  had  changed 
the  purpose  or  object  in  view.  So  far  as  anything  is  disclosed  on 
that  subject,  it  appears  that  the  relator,  who  was  the  executor  of 
the  depositor,  came  to  this  State  from  Cuba,  for  the  purpose  of 
obtaining  the  necessary  legal  status  to  enable  him  to  get  possession 
of  the  money,  and  with  the  intention,  in  order  to  carry  out  the 
provisions  of  the  will  of  the  depositor,  of  investing  at  least 
$70,000  in  bonds  of  the  United  States.  And,  under  such  circum- 
stances, the  observation  of  the  court  in  Williams  v.  The  Board 
of  Supervisors  (supra),  and  already  quoted,  is  applicable,  namely, 
"  his  capital  cannot  be  taxed  while  awaiting  investment." 

There  can  be  no  doubt  under  all  the  facts  and  circumstances 
which  control  the  question  before  us,  that  the  fund  of  the  taxation 
of  which  complaint  is  made,  was  sent  here  for  investment,  and  left 
for  investment  and  was  taxed  while  awaiting  investment,  and  upon 
the  erroneous  theory  that  the  death  of  the  depositor  made  a  change 
in  its  status.  There  is  nothing  to  indicate  that;  on  the  contrary, 
the  evidence  discloses  that  the  intention  of  the  testator  was  expressed, 
even  in  his  will,  of  investing  a  certain  portion  at  least  of  the  fund 
in  United  States  securities. 

Under  these  circumstances  we  entertain  no  doubt  that  the  fund 
was  within  the  provisions  of  the  statutes  referred  to ;  that  the  tax 
was  illegal,  and  that  the  order  appealed  from  should  be  reversed 
and  the  assessment  directed  to  be  canceled.  No  costs,  however, 
will  be  allowed  to  the  appellant 

Davis  P.  J.  and  Daniels  J.,  concurred. 

Order  reversed  and  assessment  canceled,  without  costs. 


the  preparation  of  Part  II. 
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MARY   Q.  JONES,   Respondent,  v.  MORGAN    JONES   and 
ANN  JONES,  his  Wife,  Appellants. 

What  proof  of  the  publication  of  a  wiU  mU  justify  the  submission  of  the  question 
to  the  jury — no  formal  statement  is  necessary. 

Mr.  Finigan,  Laving  been  informed  by  one  Sheridan  that  Mr.  John  Jones  wished  to 
have  him  draw  his  will,  called  upon  Jones  and  it  was  agreed  that  the  will  should 
be  drawn  and  executed  at  seven  o'clock  in  the  evening  of  that  day,  at  which 
time  the  witnesses  were  to  be  present.  On  that  evening  Finigan,  Jones,  Fur- 
long and  Sheridan  met,  and  the  will  was  then  drawn  from  instructions  given 
by  Jones  and  in  his  presence,  and  read  to  him  by  Finigan.  He  said  it  was 
correct,  but  would  rather  have  ttheridan  read  it  over  to  him,  which  Sheridan 
then  did  carefully  and  slowly.  Jones  then  signed  the  will,  and  Finigan  said 
"I  will  sign  it  as  a  witness,  and  then  Mr.  Sheridan."  to  which  he  answered, 
"All  right ; "  and  when  Farley  signed  it  he  said,  •*  Put  your  residence  there  ; 
.don't  forget  that." 

Held,  in  an  action  of  ejectment  involving  the  validity  of  the  defendants'  title, 
acquired  under  such  will,  that  the  court  erred  in  refusing  to  admit  the  will 
in  evidence,  upon  the  ground  that  there  was  not  sufficient  evidence  of  its  due 
execution;  that  the  question  as  to  its  due  execution  should  have  been  submitted 
to  the  jury. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial,  made 
on  the  minutes,  and  a  motion  for  a  new  trial  on  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  General  Term,  after 
a  verdict  rendered  in  favor  of  the  plaintiff. 

Jacob  F.  Miller,  for  the  appellants. 

John  E.  Par*on%  and  D.  B.  Ogden,  for  the  respondent. 

Brady,  J. : 

The  plaintiff  sought  in  this  action  to  obtain  possession  of  one- 
ninth  of  the  property  described  in  the  complaint,  her  claim  resting 
upon  the  allegation  that  she  was  one  of  the  heire-at-law  of  John 
Jones,  who  died  seized  of  the  premises. 

The  defendant  Morgan  Jones  averred  his  ownership  of  the  estate 
under  and  by  virtue  of  three  deeds  duly  executed  and  acknowledged 
by  his  brother,  John  Jones,  and  by  which  it  was  conveyed  to  him. 
The  plaintiff  assailed  the  vitality  of  these  instruments,  by  evidence 
tending  to  establish  their  invalidity,  by  reason  of  the  mental  inca- 
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pacity  of  the  grantor  when  they  were  made.  The  defendant 
Morgan  Jones  essayed  to  establish  his  title  to  the  premises  also  by 
the  will  of  his  brother,  which  was  offered  in  evidence,  but  rejected 
on  the  ground  that  there  was  "not  sufficient  evidence  of  due 
execution."  The  jury  having  the  issue  as  to  mental  capacity  then 
before  them,  only  as  to  the  deeds,  found  for  the  plaintiff  generally. 
The  defendants  moved  for  a  new  trial  on  the  minutes  and  the  excep- 
tions taken  by  them,  which  motion  was  denied,  and  the  exceptions, 
by  the  order  entered  upon  the  decision  of  that  motion,  were  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 

The  learned  justice,  in  declaring  the  result  of  his  deliberation, 
said  that  it  was  a  matter  of  great  doubt  whether  there  was  sufficient 
evidence  on  the  part  of  the  plaintiff  to  go  to  the  jury,  but  that  ao 
there  were  one  or  two  pieces  of  evidence  properly  presentable  to 
them  the  verdict  might  not  be  disturbed  and  he,  therefore,  ordered 
the  exceptions  to  be  heard  as  stated.  Nothing  was  said  upon  the 
value  of  the  exceptions,  or  any  one  of  them,  the  learned  justice 
having  mainly,  it  would  6eem,  considered  the  motion  in  relation  to 
the  weight  of  evidence.  The  will  was  an  important  element  in  the 
defendant's  case  for  the  reason  not  only  that  it  gave  the  defendant 
Morgan  Jones  the  property  in  controversy,  but  in  effect  confirmed 
the  previous  transfers  which  die  plaintiff  sought  to  destroy,  and  if 
it  were  improperly  treated  as  a  part  of  the  defendant's  case  a  new 
trial  must  follow. 

A  careful  examination  of  the  evidence  bearing  upon  its  execntion 
and  publication  results  in  the  conviction  that  the  question  at  issne 
on  that  subject  should  at  least  have  been  submitted  to  the  jury. 
It  was  drawn  by  Mr.  Finigan,  a  lawyer.  He  was  advised  that  John 
Jones  wished  his  will  drawn,  and  he  went  to  see  him.  At  that 
interview,  which  took  place  in  the  afternoon,  it  was  agreed  that  the 
will  should  be  drawn  and  executed  in  the  evening,  and  they  were 
to  meet  at  seven  o'clock  with  the  witnesses  necessary  for  that  pur- 
pose. Mr.  Jones  suggested  Mr.  Furlong,  who  was  then  present,  as 
one  of  them.  In  the  evening  Messrs.  Finigan,  Furlong,  Sheridan 
and  Jones  met  as  contemplated.  The  will  was  then  drawn  from 
the  instructions  given  by  Jones,  and  in  his  presence,  and  read  to 
him  by  Mr.  Finigan.  He  said  it  was  correct,  but  would  rather 
have  Mr.  Sheridan  read  it  over  to  him,  which  Mr.  Sheridan  then 
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did,  carefully  and  slowly ;  Mr.  Sheridan,  it  must  be  borne  in  mind, 
also,  was  the  person  who  went  to  Mr.  Finigan,  at  the  request  of 
Mr.  Jones,  to  get  him  to  draw  the  will.  He  then  signed  it,  and  Mr. 
Finigan  said  to  him :  "  I  will  sign  it  as  a  witness,  and  then  Mr.  Sheri- 
dan," to  which  he  responded :  "All  right ; "  and  when  Mr.  Furlong 
sigued  it  he  said :  "Put  jour  residence  down  there;  don't  forget 
that."  The  meeting  arranged  for  the  evening  was  in  reference  to 
the  presence  of  the  necessary  witnesses  chiefly,  it  would  seem ;  and 
the  evidence  is  not  disputable  as  showing,  or  at  least  tending  to 
show,  that  they  knew  not  only  what  the  paper  was,  but  that  they 
assembled  to  witness  its  execution,  and  that  it  was  declared  by  the 
testator  to  be  all  right,  he  suggesting  as  a  part  of  the  necessary 
formula,  to  Furlong,  that  his  residence  should  be  added.  No  other 
conclusion  can  be  reasonably  entertained  from  these  facts  and  cir- 
cumstances than  that  the  testator  sufficiently  declared  the  will  to 
be  his,  and  requested  the  witnesses  to  attest  it.  Two  of  them, 
Sheridan  and  Finigan,  by  instructions  from  him,  knew  what  was  to 
be  done  in  the  evening,  namely,  his  will  drawn;  and  it  was  so 
drawn,  in  the  presence  of  these  witnesses,  read  twice  to  the  testator, 
declared  to  be  all  right,  and  then  signed  by  him  and  the  witnesses. 
The  attestation  clause  was  full  and  complete. 

Ln  WooUey  v.  Woolley  et  al.  (95  N.  Y.,  231),  cited  on  behalf  of  the 
plaintiff,  witnesses  did  not  see  the  testatrix  sign  the  oaper,  did  not 
know  it  was  a  codicil  and  there  was  no  acknowledgment  of  it  as 
such.  It  was  signed  as  a  paper  purposing  something  the  witnesses 
knew  not  what,  and  it  was  expressly  said,  as  one  of  the  reasons  con- 
trolling the  judgment  pronounced,  that  there  was  no  proof  that  the 
testatrix  acknowledged  her  signature  to  the  witnesses,  and  that 
there  was  nothing  from  which  it  could  be  properly  inferred  that 
she  did  so.  Here,  as  will  have  been  perceived,  the  will  was  signed 
in  the  presence  of  witnesses,  who  knew  what  it  was,  after  it  had 
been  read  over  twice  to  the  testator,  once  by  each  of  two  witnesses, 
and  declared  by  him  to  be  all  ri^ht. 

In  the  Matter  of  the  Will  of  Cottrell  (95  N.  T.,  335),  many  of 
the  cases  bearing  upon  this  subject  were  considered,  and  it  was  said 
that  the  precise  force  which  should  be  accorded  a  full  attestation 
clause  regularly  authenticated,  was  not  clearly  defined  in  the  cases, 
but  that  they  all  agreed  in  the  conclusion  that  it  was  entitled  to 
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great  weight  in  the  determination  of  the  question  of  fact  involved. 
And  further,  that  such  a  clause  duly  signed  and  corroborated  by 
circumstances  surrounding  the  execution,  has  been  held  sufficient 
to  establish  a  will  signed  by  the  testator,  even  against  the  positive 
evidence  of  the  attesting  witnesses  to  the  contrary.  Indeed  it  had 
been  previously  held  that  a  will  duly  attested  upon  its  face,  the  sig- 
natures to  which  were  genuine,  might  be  admitted  to  probate,  although 
none  of  the  subscribing  witnesses  were  able  to  swear,  from  recollec- 
tion, that  the  formalities  of  the  statute  were  complied  with,  and 
even  although  some  of  them  should  swear  positively  that  they  were 
not,  if  the  other  evidence  warranted  the  inference  that  they  were. 
(Oreer  v.  Orser,  24  N.  Y.,  52.) 

In  Mitchell  v.  Mitchell  (16  Hun,  97,  and  affirmed  in  77  N.  Y., 
596),  to  which  reference  is  made  in  Woottey  v.  Woottey  (supra), 
the  deceased  produced  a  paper  and  said :  "  This  is  my  will,  and  I 
want  you  to  sign  it,"  and  the  witness  complied  with  the  request ; 
whereupon  he  took  it,  after  saying,  "I  declare  this  to  be  my  last 
will  and  testament,"  delivered  it  to  one  of  the  witnesses  for  safe 
keeping ;  but  there  was  no  acknowledgement  that  what  purported 
to  be  his  signature  was  in  fact  made  by  him,  which  was  held  to 
be  necessary,  and  was  quite  distinct  from  his  declaration  of  the 
nature  of  the  instrument.  It  differs,  therefore,  from  the  case  in 
hand,  for  the  testator  signed  his  will  in  the  presence  of  the 
witnesses.  (  Willis  v.  Mott,  36  "N".  Y.,  486.)  The  decision  of  this 
court  in  the  Matter  of  Beckett  (35  Hun,  447)  seems,  however,  te  be 
controlling  in  favor  of  the  defendants.  It  was  there  said  that 
no  formal  declaration  of  the  paper,  executed  as  the  last  will  and 
testament,  was  necessary ;  no  form  of  words  was  essential.  It  was 
only  required  that  the  witnesses  3hould  be  given  to  understand,  by 
words  or  acts  of  the  decedent,  that  the  proposed  paper  was  intended 
as  a  will.  And  that  case,  in  its  facts,  is  no  stronger  on  the  subject 
than  this. 

The  doctrine  of  Eemsen  v.  Brinckerhoff  (26  Wend.,  325,  332), 
approved  in  Gilbert  v.  Knox  (52  N.  Y.,  125),  was  referred  to,  in 
which  the  chief  justice  said  :  u  I  agree  that  no  form  of  words  will 
be  necessary ;  that  the  legislature  only  meant  there  should  be  some 
communication  to  the  witnesses  indicating  that  the  testator  intended 
to  give  effect  to  the  paper  as  his  will." 
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It  is  not  deemed  necessary  to  pursue  this  subject  further.  It  is 
quite  apparent;  for  reasons  already  assigned,  that  the  question  as 
to  due  execcution,  if  any  doubt  were  created,  should  have  boen 
submitted  to  the  jury,  aud  it  was  error,  therefore,  to  exclude  it. 

For  these  reasons  the  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  defendants  to  abide  the  event. 

Daniels,  P.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


CHARLES  Z.  POND,  as  Executor  for  SUSAN  J.  CLARK, 
Deceased,  Respondent  v.  THE  METROPOLITAN  ELE- 
VATED RAILWAY  COMPANY  and  the  MANHATTAN 
RAILWAY  COMPANY,  Appellants. 

Easement  of  light  from  a  street  —  right  of  an  abutting  owner  to  recover  damages  for  an 
interference  with  it — when  one  erecting  and  leasing  an  elevated  road  is  liable  for 
damages  occasioned  by  the  running  of  trains  by  the  lessee  of  the  road. 

This  action  was  brought  to  recover  damages  for  injuries  occasioned  to  a  four- 
story  brick  building  belonging  to  the  plaintiff,  situated  on  the  corner  of 
HcDougal  and  West  Third  street,  in  the  city  of  New  York,  by  the  construc- 
tion of  an  elevated  road  in  West  Third  street  by  the  defendant,  the  Metro- 
politan Elevated  Railway  Company,  and  by  the  operation  of  the  same  by  the 
defendant,  the  Manhattan  Railway  Company,  to  whom  it  was  leased  in  1879. 

Rdd,  that  although  the  plaintiff  did  not  own  the  fee  of  the  street  he  had  an 
easement  of  light  therefrom,  which  entitled  him  to  maintain  an  action  to 
recover  the  damages  occasioned  by  any  interference  with,  or  interruption  of 
the  passage  of  the  light  from  the  street  to  his  property. 

Story  t.  New  York  Elevated  Railroad  Company  (90  N.  Y.,  132)  followed. 

That  in  determining  the  amount  of  the  damages  the  operation  of  the  road  as  an 
entirety  must  be  considered,  and  that  as  the  running  of  the  trains  constitutes 
an  essential  part  of  the  operation  of  the  road  any  interruption  of  light  thereby 
occasioned  was  to  be  considered  as  arising  from  the  structure  and  its  uses,  and 
as  forming  a  part  of  the  disturbing  cause. 

That  the  fact  that  the  defendant,  the  Metropolitan  Railway,  did  not,  after  May 
20, 1879,  use  the  structure  which  it  had  leased  to  the  defendant,  the  Manhattan 
Railway  Company,  did  not  prevent  a  judgment  from  being  given  against  both 
defendants,  as  the  first  company,  erecting  the  structure,  by  leasing  it, 
when  equipped  for  use,  to  the  other  defendant,  continued  the  wrong 
complained  of. 
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Joint  appeal  by  both  defendants,  from  a  judgment  entered  in 
favor  of  the  plaintiff  upon  the  findings  and  opinion  of  Mr.  Justice 
Barrktt,  after  a  trial  had  at  the  New  York  circuit  without  a 
jury. 

This  action  was  brought  to  recover  damages  to  the  property  of  the 
plaintiff's  testatrix,  alleged  to  have  been  occasioned  by  the  acts  of 
the  defendants. 

Susan  J.  Clark,  the  plaintiff's  testatrix,  owned  the  premises 
No.  136  MacDougal  street,  a  four-story  brick  dwelling-house,  front- 
ing twenty  feet  on  MacDougal,  and  with  its  whole  length,  fifty-eight 
feet,  lying  along  West  Third  (more  commonly  called  Amity)  6treet 
This  street  was  laid  out  in  1823,  pursuant  to  the  general  street 
opening  act  of  1813,  and  plaintiff's  predecessor  in  title,  Ireland, 
paid  an  assessment  for  such  opening.  In  front  of  these  premises 
on  West  Third  street  the  defendant,  the  Metropolitan  Elevated 
Railway  Company,  in  1S76,  built  the  present  structure,  and  in  1878 
commenced  running  trains  thereon  past  the  windows  of  this  house, 
and  in  1879  leased  its  property  to  the  Manhattan  Railway  Company, 
which  was  operating  it  at  the  time  this  action  was  begun  by  Mrs. 
Clark  in  November,  1883.  This  structure  stands  on  a  level  with 
the  second  story  windows,  and  about  twelve  feet  from  them,  and 
cuts  off  sunlight  from  the  basement,  parlor,  and  to  a  certain  degree 
second-floor  windows.  The  trains  of  cars,  which  stand  about  ten 
feet  higher  than  the  structure,  cut  off  or  interfere  with  all  the  light 
entering  from  the  Amity  street  side,  the  basement,  parlor  and 
second-floor  windows.  They  throw  a  flickering  flashing  light  into 
these  windows. 

It  was  shown  that  the  structure  and  its  operations  by  the  defend- 
ants interfered  very  materially  with  the  easement  of  light  and 
injured  the  value  of  the  premises.  Upon  the  trial  the  plaintiff 
abandoned  his  claim  for  damages  to  the  easements  of  air  and  access, 
and  rested  his  claim  for  compensation  solely  upon  the  damages  to 
the  easement  of  light  as  caused  by  the  structure  and  operations 
of  the  railway.  Judge  Barrett  assessed  the  damages  at  $2,500, 
and  directed  judgment  for  that  sum  and  costs. 

Edward  S.  liapallo,  for  the  appellants. 

Inglid  Stuart,  for  the  respondent. 
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Brady,  J. : 

The  Court  of  Appeals  in  Story  v.  New  York  Elevated  Railroad 
Company  (90  N.  Y.  122),  as  it  is  understood,  determined  that  an 
abutting  owner,  for  an  injurious  interference  with,  or  interruption 
of  light  from  the  street,  was  entitled  to  remuneration.  It  was  an 
easement  to  the  unobstructed  enjoyment  of  which  he  was  entitled. 
There  are  many  cases  cited  in  the  prevailing  opinion  delivered  in  that 
case  by  Justice  Danforth,  illustrative  and  declarative  of  the  rule. 

The  substantial  objection  urged  with  great  zeal  by  the  learned 
counsel  for  the  defendants,  is  that  the  Legislature  having  the  power, 
duly  authorized  the  construction  of  the  defendant's  road,  and  the 
abutting  owner,  who  does  not  own  the  fee  of  the  street,  cannot 
claim  any  compensation  for  any  inconvenience  resulting  from  the 
exercise  of  the  right  conferred,  if  the  street  still  remains  open  and 
practicable  for  the  ordinary  use  of  the  public.  But  this  proposition 
expressive  though  it  may  be  in  cases  to  which  it  is  properly  appli- 
cable, seemed  to  be  formulated  upon  the  dissenting  opinion  of  Earl, 
J.  in  the  Story  case,  although  sustained  by  other  citations.  What- 
ever may  have  been  or  may  be  the  rule  as  to  surface  roads  per  se, 
that  which  governs  the  rights  of  the  abutting  owner  from  structures 
above  the  surface  has  been  defined  for  this  case  by  the  adjudication 
to  which  reference  has  been  made. 

The  issue,  therefore,  which  was  presented  herein  to  the 
learned  justice  presiding  at  the  trial  was,  whether  the  defendant's 
structure  and  its  use  invaded  the  realm  of  light  which,  in  common 
with  others  belonged  to  the  plaintiff,  and  diminished  it.  Upon  that 
subject  the  evidence  may  be  said  to  have* been  in  collision,  if  not 
in  conflict,  and,  after  due  deliberation,  to  have  been  regarded  as 
more  favorable  to  the  plaintiff.  This  applies  as  well  to  the  issue 
mentioned  as  to  the  amount  of  damages  which  should  be  awarded 
to  the  plaintiff  for  the  deprivation  to  which  he  was  subjected  ;  and 
as  the  evidence  must  be  6aid  to  be  sufficient  to  sustain  both  conclu- 
sions arrived  at,  the  judgment  cannot,  on  the  questions  of  fact,  be 
disturbed.  The  rule  of  damages  adopted,  namely,  the  difference  in 
value  with  the  full  and  unobstructed  use  of  the  easement  and  *the 
value  without  it,  was  the  proper  one.  {Matter  of  N.  Y.  C7.,  etc., 
Co. ,  15  Hun,  63, 67,  69;  Matter  of  Lackawanna  and  IP.  /?.  R.  Uo.y 
29  id.,  1 ;  N.  JT.,  W.  6'.  and  B.  Ry.  Co.  v.  Sutherland,  35  id.,  260.) 
Husr— Vor.  XLII        12 
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These  cases  also  establish  the  proposition  that  the  operation  of  a 
road  as  an  entirety  must  be  considered  in  the  estimate  of  damage 
and,  therefore,  the  running  of  trains  constitutes  an  essential  part  of 
it  —  indeed  the  most  important  —  for  without  them  it  would  be 
useless.  Whatever  interruption  of  light,  therefore,  they  occasioned 
was  a  part  of  the  interference  arising  from  the  structure  and  its 
uses  and  legitimately  a  part  of  the  disturbing  cause.  (See,  also, 
Story's  case  supra.)  The  evidence  relating  to  them  was  properly 
received  therefore. 

The  further  proposition  that  judgment  could  not  be  given  against 
both  defendants  for  the  reason  that  the  structure  was  not  used  by 
the  defendant,  the  Metropolitan  Railway,  after  May  20,  1879,  when 
it  was  leased  to  the  defendant,  the  Manhattan  Railway,  is  not 
regarded  as  sound.  The  first  defendant  named  erected  the  structure 
and  equipped  it  for  use  and  subsequently  leased  it  to  the  second 
defendant  named,  and  thus  continued  the  wrong  complained  of. 

This  case  has  been  frequently  examined,  and  although  the 
extended,  exhaustive  and  able  brief  of  the  appellant's  counsel 
presents  a  fine  field  of  refinements  and  invokes  discussion,  it  is 
nevertheless  simple,  starting  with  the  proposition  that  the  obstruc- 
tion of  light  may  not  be  indulged  in  without  affording  proper 
indemnity.  No  error  in  its  disposition  has  been  discovered  and  the 
judgment  must  be  affirmed  with  costs. 

Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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HENRY  L.  PIERSON  and  Others,  Appellants  and  Respond- 
ents, v.  ROBERT  CROOKS,  and  Othebs,  Appellants  and 
Respondents. 

Contract  for  a  sale  of  iron —  right  of  the  purchaser  to  reject  such  as  is  not  of  (he 
Quality  specified  —  xolun  the  examination  is  not  required  to  be  made  at  the  place  of 
shipment — when  the  purchaser  may  accept  part  and  reject  the  remainder  of  the 
iron  delivered —when  he  may  reject  iron  not  loaded  on  the  vessel  at  the  port  specified 
in  the  contract. 

This  action  was  brought  by  the  plaintiffs  to  recover  back  moneys  paid  by  them 
for  freight,  duties  and  other  charges  on  iron  which  the  defendants,  merchants 
in  the  city  of  Liverpool,  had  by  a  written  agreement,  signed  by  their  brokers  in  the 
city  of  New  York,  agreed  to  sell  and  deliver  to  the  plaintiffs.  The  agreement, 
which  was  dated  in  New  York,  stated  that  the  defendants  had  sold  to  the 
plaintiffs  100  tons  W.  I.  W.,  or  equal  hoop  iron,  at  £10  per  ton;  100  tons 
W.  I.  W.,  or  equal  sheet  iron,  at  £11. 15.0;  fifty  tons  RG.,or  equal  sheet  iron, 
at  £16.5.0,  "all  free  on  board  Liverpool,  payment  by  60d  St.  Bl.  Exchange, 
against  shipping  documents  here,  less  two  and  one-half  per  cent."  It  was 
understood  that  the  defendants,  who  were  not  manufacturers  of  iron,  should 
obtain  it  from  other  persons  and  ship  it  to  the  plaintiffs.  The  plaintiffs 
accepted  all  the  iron  agreed  to  be  sold  except  the  hoop  iron  and  the  final 
shipment  of  the  R.  G.  sheet  iron,  which  they  refused  to  accept,  upon  the 
ground  that  the  iron  was  very  much  inferior  in  quality  to  that  which  they 
were,  by  the  terms  of  the  agreement,  entitled  to  receive.  After  the  hoop  iron 
upon  one  vessel  had  been  unloaded  and  weighed  by  the  officers  of  the  custom 
house,  and  removed  to  the  plaintiffs'  place  of  business,  it  was  rejected  by 
them,  of  which  notice  was  given  to  the  defendants. 

Held,  that  the  plaintiffs  were  justified  in  rejecting  it  at  that  time,  and  were 
entitled  to  recover  from  the  defendants  what  they  had  paid  for  freight,  duties 
and  other  charges  or  advances  upon  the  iron. 

That  a  claim  made  by  the  defendants  that  the  right  to  examine  and  reject,  or 
accept,  must  be  exercised  before  the  iron  was  received  and  shipped  at  the  city 
of  Liverpool,  and  could  not  be  exercised  after  its  arrival  in  the  city  of  New 
York,  was  not  well  founded. 

AUard  v.  Greasert  (61  N.  Y.,  1);  Mee  v.  McNider  (39  Hun,  845),  and  Pope  v.  Alhs 
(15  U.  8.,  868)  followed;  Neaffie  v.  Hart  (4  Lans.,  4);  Pease  v.  Copp  (67  Barb., 
138);  Stafford  v.  Pooler  (Id.,  143)  distinguished. 

After  the  arrival  in  the  city  of  New  York  of  one  of  the  vessels  upon  which  the 
hoop  iron  was  loaded,  and  before  the  other  vessel  had  left  the  city  of 
Liverpool,  and  before  it  had  been  loaded  with  all  the  iron  to  be  shipped  upon 
it,  the  plaintiffs  notified  the  defendants  that  they  would  not  receive  any  more 
iron  of  the  quality  shipped  on  the  first  vessel. 

Held,  that  as  it  was  shown  that  the  iron  loaded  on  the  second  vessel  was  of  the 
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same  quality  as  that  loaded  on  the  first,  the  plaintiffs  were  entitled  to  reject  it 

without  inspecting  or  examining  it. 
Pope  v.  Porter  (102  N.  Y.  860)  followed. 
Borne  of  the  hoop  iron  was  shipped  upon  vessels  upon  which  were  also  shipped 

portions  of  the  sheet  iron.     The  sheet  iron  was  accepted  and  received  by  the 

plaintiffs,  while  the  hoop  iron  was  rejected. 
Held,  that  the  contract  being  for  the  sale  of  different  qualities  of  iron  at  different 

prices  it  was  not  to  be  considered  as  an  entire  contract,  but  as  a  severable  one, 

and  that  the  plaintiffs  were  entitled  to  receive  that  distinct  part  of  the  property 

which  complied  with  the  terms  of  the  agreement,  and  to  reject  that  portion 

thereof  whioh  failed  to  comply  therewith. 
Young  v.  Wakefield  (121  Mass.,  91);  Merrill  v.  Agricultural  Insurance  Company 

(73  N.  Y.,  452);  Swift  v.  Opdyke  (48  Barb.,  274)  followed. 
That  payments  made  by  the  plaintiffs  towards  the  purchase-price  of  the  iron  did 

not  operate  as  a  waiver  of  their  right  to  object  to  the  quality  of  the  iron,  as  such 

payments  were  made,  as  required  by  the  agreement,  upon  the  production  of  tho 

shipping  documents,  and  upon  the  supposition  that  the  contract  had  been,  or 

would  be,  so  performed  as  to  entitle  the  defendants  to  the  money. 
A  portion  of  the  R.  G.  sheet  iron  was  not  laden  on  the  vessel  by  which  it  was 

shipped  at  Liverpool,  but  was  laden  at  Cardiff,  a  port  in  Wales  on  the  British 

channel. 
Held,  that  the  plaintiffs  were  entitled  to  refuse  to  accept  it  as  the  defendants  had, 

by  the  agreement,  agreed  to  ship  the  iron  at  Liverpool. 
Fillty  v.  Pope  (115  U.  8.,  218)  followed. 
Tbat  the  performance  of  this  condition  of  the  agreement  was  not  waived  by  the 

plaintiffs,  by  receiving  and  paying  for  other  iron  so  shipped,  as  the  payment  was 

made  without  information  on  the  part  of  the  plaintiffs  that  6uch  other  iron 

had  not  been  shipped  at  Liverpool. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

George  A.  Black  and  James  C.  Carter^  for  the  plaintiffs. 

John  L.  Hilly  for  the  defendants.  • 

Daniels,  J. : 

The  action  was  brought  by  the  plaintiffs  to  recover  back  moneys 
paid  by  them  for  freight,  duties  and  other  charges,  on  iron  which 
the  defendants  contracted  to  sell  and  deliver  to  them.  The  contract 
was  made  through  the  agency  of  brokers  representing  tho  defend- 
ants, who  were  merchants  in  the  city  of  Liverpool.     Tho  contract 

is  as  follows : 

"New  York,  February  11,  1880. 

"  Sold  to  Messrs.  Pierson  &  Co.,  New  York,  for  account  of 
Messrs.  Robert  Crooks  &  Co  ,  Liverpool : 
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"  One  hundred  (100)  tons  W.  I.  W.,  or  equal  lioop  iron,  at  £10 
per  ton. 

"One  hundred  (100)  tons  W.  I.  W.,  or  equal  sheet  iron,  at 
JE11,15,0. 

"Fifty  (50)  tons  R.  G.,  or  equal  sheet  iron,  at  £16,5,0,  all  free 
©n  board  Liverpool,  payment  by  60d  st.  Bl.  exchange  against  ship- 
ping documents  here,  less  two  and  one-half  per  cent.  Immediate 
specification. 

"  WHITE  &  DRUMMOND, 

" Brokers. 
"  Accepted. 

"  Pikrson  &  Co." 

And  the  100  tons  of  hoop  iron  mentioned  in  it  were  after- 
wards increased  to  150  tons.  Specifications  were  supplied  by 
the  plaintiffs  for  the  shipments  and  delivery  of  the  iron  in 
three  or  four  different  parcels.  The  defendants  were  not  manu- 
facturer? of  the  iron,  but  it  was  designed  that  they  should, 
as  they  afterwards  did,  obtain  that  from  the  manufacturers  which 
they  afterwards  shipped  to  the  plaintiffs.  The  100  tons  of 
sheet  iron  proved  to  be  satisfactory  and  acceptable  and  was 
received  and  paid  for  by  the  plaintiffs.  And  so  was  a  certain  por- 
tion of  what  is  called  the  R.  G.  sheet-iron,  subject  to  certain  allow- 
ances and  deductions  which  were  made.  The  controversy  in  the 
action  has,  in  this  manner,  been  limited  to  the  hoop  iron  and  the 
final  shipment  of  the  R.  G.  sheet  iron  amounting  to  nearly  forty- 
one  tons.  As  to  all  the  hoop  iron,  and  this  residue  of  the  R.  G. 
sheet  iron,  the  plaintiffs  objected  to  receiving  it  upon  its  arrival  in 
New  York  where  the  hoop  iron  was  unladen,  and  in  Brooklyn 
where  the  R.  G.  sheet  iron  was  nnladen.  The  objection  taken  to 
the  acceptance  of  the  hoop  iron  was  that  it  was  very  much  inferior 
in  quality  to  that  which  the  plaintiffs  were,  by  the  terms  of  the 
agreement,  entitled  to  receive.  Two  of  the  shipments  which  were 
made  of  the  hoop  iron  were  also  accompanied  with  shipments  of 
sheet  iron.  These  were  made  upon  the  steamers  Germanic  and 
Arizona.  Other  shipments  of  hoop  iron  were  made  by  the 
steamers  City  of  Chester  and  Abyssinia.  Upon  these  two  steamers 
were  laden  no  portion  of  either  quality  of  sheet  iron,  and  upon 
the  arrival  of  the  City  of  Chester  and  the  unlading  of  the  iron,  the 
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plaintiffs,  upon  an  examination  of  its  quality  and  condition,  rejected 
it  as  not  in  compliance  with  the  agreement  they  had  made  with 
the  defendants.  And  the  referee,  by  his  decision,  concluded  that 
the  plaintiffs  were  justified  in  the  objections  made  to  this  iron, 
and  also  that  laden  on  the  Abyssinia,  leading  them  to  reject 
it.  And  for  that  reason  they  have  been  permitted  by  the  jndg- 
ment  to  recover  against  the  defendants  what  they  paid  for  freiglit 
duties  and  other  charges,  or  advances,  upon  this  iron.  It  appeared, 
by  the  evidence,  that  they  were  not  permitted  to  handle  or  remove 
the  iron  until  it  had  been  weighed  by  the  officers  of  the  custom 
house,  and  that  after  delaying  until  that  was  done  the  portion  of 
the  iron  coming  by  the  Germanic  was  taken  to  the  plaintiffs  place 
of  business  where  an  examination  was  made  of  it  resulting  in  their 
determination  to  reject  it,  of  which  notice  was  given  to  the  defend- 
ants. The  other  was  examined  upon  the  wharf,  and,  being  found 
of  the  same  quality,  that  also  was  rejected.  That  the  evidence  justi- 
fied the  referee  in  concluding  this  iron  to  be  of  an  inferior  quality 
to  that  mentioned  in  the  contract  of  sale,  is  conceded  by  the  case, 
and  that  relieves  it  from  the  necessity  of  any  examination  of  this 
fact  which  was'disputed  before  the  referee  upon  the  trial. 
'  There  appears  to  be  nothing  unreasonable  in  the  delay  which 
took  place  at  the  city  of  New  York  in  the  examination  of  the  iron 
after  its  arrival.  It  was  not  done  as  speedily  as  that  might  be  done, 
but,  as  the  circumstances  were  made  to  appear,  there  was  no  unreason- 
able delay  on  the  part  of  the  plaintiffs  in  subjecting  the  iron  to 
these  examinations.  And  as  the  law  has  required  no  more  than 
reasonable  diligence  in  the  examination  of  property  shipped,  or 
offered,  to  the  purchaser  after  its  arrival,  its  requirement  was 
observed  by  the  plaintiffs  in  this  instance.  They  were  not  required 
to  dispense  with  the  other  demands  of  their  business  and  devote 
immediate  attention  to  this  iron,  but  it  was  their  duty  to  proceed 
reasonably  as  they  would  be  expected  to  do  with  other  urgent 
matters  of  business.  And  that  duty  does  not  seem  to  have  been 
neglected  as  the  facts  of  this  case  have  been  disclosed. 

It  is  insisted,  however,  on  behalf  of  the  defendants,  that  this  right 
to  examine  the  iron  and  reject,  or  accept  it,  as  it  was  found  not  to 
conform  with  the  contract,  could  not  be  made  after  it  was  received 
and  shipped  at  the  city  of  Liverpool ;  that  the  agreement  designated 
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that  to  be  the  place  for  its  delivery,  and  imposed  the  duty  upon  the 
plaintiffs  of  making  their  examination  of  it  at  that  port.  But  that 
is  not  the  construction  which  should  be  given  to  the  agreement. 
It  neither  provided  for  nor  contemplated  an  inspection,  or  exami- 
nation of  the  iron  at  that  port,  but  what  was  to  be  there  done  was 
for  the  defendants  to  deliver  the  quality  of  iron  mentioned  and 
described  in  the  agreement  free  on  board  at  that  place.  This  was 
the  obligation  they  undertook  by  the  contract  that  was  entered  into. 
It  was  to  deliver  on  board  the  ships  at  Liverpool  this  and  no  other 
quality  of  iron.  And  no  intimation  was  given,  or  expectation  indi- 
cated that  the  plaintiffs,  who  were  merchants,  doing  business  in  the 
city  of  New  York,  should  present  themselves  at  Liverpool,  either  per- 
sonally or  by  an  agent,  to  discover  whether  the  defendants  performed 
this  obligation  or  not.  No  intervention  on  their  part  was  provided 
for,  but  the  part  of  the  contract  to  be  there  performed  was  wholly 
cast  upon  the  defendants  themselves,  and  if  they  failed  to  perforin 
it  the  plaintiffs  had  the  right,  upon  the  discovery  of  that  fact,  to 
reject  so  much  of  the  iron  as  failed  to  comply  with  the  terms  of 
the  contract.  A  point  similar  to  this  was  considered  in  Attard  v. 
Oreasert  (61  N.  Y.  1),  where  the  controversy  arose  under  the  statute 
of  frauds.  And  while  this  statute  is  not  brought  in  question  in  this 
case,  what  was  there  said  concerning  the  obligation  of  the  vendee  to 
examine  the  property  at  the  place  of  shipment  for  the  purpose  of 
ascertaining  whether  it  complied  with  the  requirements  of  the  con- 
tract is  applicable  to  this  controversy.  But  if  not,  because  of  this 
distinguishable  circumstance,  still,  as  it  was  manifestly  the  intention  of 
the  parties  from  the  agreement  that  what  was  to  be  done  at  Liverpool 
was  to  consist  wholly  of  the  acts  of  the  defendants,  the  vendees 
were  not  obliged  to  present  themselves  there  either  in  person,  or  by 
agent,  to  see  whether  they  performed,  as  tfcey  agreed  to  do,  that,  or 
not.  This  point,  under  a  somewhat  similar  contract,  was  considered 
in  Mee  v.  McNider  (39  Hun,  345),  where  it  was  held  that  the 
contract  of  sale  obligated  the  vendor  to  deliver  the  property  agreed 
to  be  sold  in  the  condition  required  by  the  agreement,  on  shipboard 
at  the  place  of  shipment.  And  if  he  did  that,  his  agreement  was 
performed,  and  he  thereby  placed  the  property  at  the  risk  of  the 
vendee,  while  if  he  failed  to  do  so  he  failed  to  perform  his  contract. 
This  point  was  also  considered,  and  a  like  conclusion  reached  in 
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Pope  y.  Allis  (i\5  U.  S.,  363).  And  the  authorities  very  clearly 
distinguish  this  case  from  those  relied  upon  in  support  of  this 
position  by  the  defendants.  For  in  tfeaffie  v.  Hart  (4  Lansing,  4), 
the  defective  boiler  was  not  only  received,  but  knowing  its  defects, 
it  was  retained  and  used  as  a  boiler  by  the  vendee.  And  so  was  the 
cheese  which  was  the  property  sold  in  Pease  v.  Copp  (67  Barb., 
132).  While  in  Stafford  v.  Pooler  (Id.,  143),  the  contract  made 
the  delivery  of  the  hoops  pergonal  to  the  defendant.  These  cas^ 
are,  consequently,  inapplicable  to  the  controversy  and  do  not  conflict 
in  the  principle  they  follow  with  that  maintained  by  the  other 
authorities.  Those  authorities  proceed  upon  the  obligation  of  the 
vendor  in  an  agreement  of  this  character  to  6hip  the  property  of 
the  quality  and  in  the  condition  described  in  the  agreement, 
reserving,  upon  its  arrival  at  the  port  of  destination,  to  the  vendc 
the  right  to  examine  and  reject  it  if  that  obligation  appears  not  to 
have  been  performed. 

This  right  of  inspection  and  examination  preceding  the  obligation 
to  accept  the  property  is  maintained  by  all  the  authorities  where 
the  sale  is  executory,  and  the  property  itself  is  unascertained  or 
separated,  as  were  the  facts  in  this  case.  This  was  the  conclusion 
of  the  court  in  Sprague  v.  Blake  (20  Wend.,  61),  where  it  was  said 
that  "  when  the  party  comes  under  such  a  contract,  to  deliver  an 
inferior  unmerchantable  commodity,  which  lies  open  to  inspection, 
then  is  the  time  for  the  vendee  to  take  his  ground.  He  must  then 
refuse  acceptance,  or  at  least  so  soon  as  he  discovers  what  the  quality 
of  the  article  is,  and  offer  to  return  it."  (Id.,  64.)  And  as  much  as 
this  was  held  in  Reed  v.  Randall  (29  N.  Y.,  358),  for  there  it  wa3 
stated  in  the  prevailing  opinion  that  the  vendee  "  is  not  bound  to 
receive  and  pay  for  a  thing  that  he  has  not  agreed  to  purchase;  lmt 
if  the  thing  purchased  is  found,  on  examination,  to  be  unsound,  or 
not  to  answer  the  order  given  for  it,  he  must  immediately  return  it 
to  the  vendor,  or  give  him  notice  to  take  it  back  and  thereby  resciud 
the  contract,  or  he  will  be  presumed  to  have  acquiesced  in  its  quality. 
He  cannot  accept  the  delivery  of  the  property  tinder  the  contract, 
retain  it  after  an  opportunity  of  ascertaining  its  quality,  and  recover 
damages  if  it  be  not  of  the  quality  or  description  called  for  by  such 
contract."  (Id.,  363.)  And  Gwrney  v.  Atlantic  etc.,  Raihoay 
Company  (58  N.  Y.,  358)  proceeds  upon  the  samo  principle.    There 
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it  was  stated  that  u  the  general  rule  is  when  articles  are  sold  upon 
an  executory  contract  *  *  *  that  the  delivery  and  acceptance 
of  the  articles,  after  examination,  or  an  opportunity  to  examine  them, 
is  a  consent  or  agreement  that  the  articles  correspond  wfth  the  con- 
tract and  precludes  a  recovery  for  any  defects  which  may  exist." 
(Id.,  364.)  And  the  plaintiffs  fully  complied  with  this  rule  in  their 
examination  of  the  iron,  their  refusal  to  receive  it,  and  their  notice 
of  that  refusal  to  the  defendants.  This  examination  was  made  when 
the  opportunity  first  presented  itself  for  observing  and  testing  the 
make  and  quality  of  the  iron.  It  was  not  required  that  this  should 
be  done  before  the  arrival  of  the  iron  at  its  port  of  destination  by 
anything  contained  in,  or  to  be  implied  from,  the  agreement,  and 
the  right  to  subject  it  to  the  examination  which  was  made  was, 
under  the  authorities  referred  to,  for  the  first  time  legally  presented 
upon  the  arrival  of  the  iron  in  the  city  of  New  York. 

In  the  case  of  Pope  v.  Allis  the  examination  and  inspection  of 
the  property  was  deferred  to  a  much  longer  and  more  remote  point 
of  time,  and  still  it  was  sustained  by  the  court  and  the  vendee  was 
relieved  from  the  obligation  to  receive  and  accept  the  property 
under  the  agreement.  As  to  these  two  shipments,  by  the  City 
of  Chester  and  Abyssinia,  therefore,  the  plaintiffs  clearly  main, 
tained  their  right  to  recover  the  amounts  awarded  to  them  by 
the  referee  in  his  report,  for,  while  the  iron  on  the  Abyssinia 
was  not  actually  inspected  or  examined  by  the  defendants,  the 
evidence  in  the  case  justifies  the  conclusion  that  it  was  of  the  same 
quality  as  that  delivered  from  the  City  of  Chester.  It  was  not  con- 
tended to  be  otherwise  by  the  defendants,  and  the  plaintiffs,  assuming 
from  the  three  preceding  shipments  that  the  hoop  iron  was  all  ot 
the  same  quality,  notified  the  defendants  of  their  refusal  to  receive 
any  more  of  that  quality  of  iron ;  and  this  was  communicated  to 
the  defendants  before  the  iron  by  the  Abyssinia  was  entirely  laden 
or  the  ship  had  left  the  city  of  Liverpool.  In  this  refusal  they 
certainly  seem  to  have  been  justified  by  the  principle  proceeded 
upon  in  Pope  v.  Porter  (102  N.  Y.,  366),  for,  as  the  defendants  had 
shipped  to  them  only  this  inferior  quality  of  iron,  the  facts  sup- 
ported them  in  the  conclusion  that  no  better  quality  could  be 
expected  to  be  received  under  the  agreement. 

As  to  the  hoops  shipped  by  the  steamers  Germanic  and  Arizona, 
Hun— Vol.  XLII        73 
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a  further  objection  to  the  right  of  the  plaintiffs  to  recover  arises  oat 
of  the  fact  that  upon  these  steamers  there  were  also  shipped  certain 
qualities  of  the  sheet  iron,  the  Germanic  having  on  board  upwards 
of  fifteen 'tons,  and  the  Arizona  upwards  of  forty  seven  tons  of  the 
sheet  iron.  This  iron  was  accepted  and  received  by  the  plaintiffe, 
but  the  hoop  iron  arriving  with  it  was  rejected,  and  the  objection 
has  been  taken  that  the  plaintiffs  could  not  accept  one  portion  of 
these  shipments  and  reject  the  other.  But  by  the  agreement  these 
were  two  distinct  and  separate  qualities  of  iron  which  the  defend- 
ants agreed  to  sell,  and  deliver  for  different  prices.  For  the  hoop 
iron  they  were  to  be  paid  ten  pounds,  per  ton,  and  for  the  sheet 
iron  they  were  to  be  paid  eleven  pounds,  fifteen  shillings  per  ton. 
These  sales  were  accordingly  of  two  separate  and  distinct  subjects, 
for  distinct  prices  pertaining  and  applicable  to  each  of  them.  And 
when  that  is  the  case  the  contract  of  sale  has  not  been  considered 
to  be  entire  but  severable  in  its  nature,  allowing  the  purchaser  to 
receive  that  distinct  part  of  the  property  complying  with  the  terms 
of  the  agreement,  and  to  reject  the  other  distinct  part  which  fails 
to  be  of  the  description  of  the  property  agreed  to  be  sold.  This 
point  was  considered  in  Young,  etc.  v.  Wakefield  (121  Mass.,  91), 
where  it  was  held  that  different  articles,  bought  at  the  same  time, 
for  distinct  prices,  might  be  accepted  so  far  as  they  conformed  to  the 
agreement  of  sale,  and  rejected  where  that  proved  not  to  be  the  fact. 
(Id.  93.)  This  was  also  held  to  be  the  law  in  Merrill  v.  Agricul- 
tural Insurance  Company  (73  N.  Y.,  452),  and  the  same  principal 
is  applied  in  Swift  v.  Opdyke  (43  Barb.,  274),  and  it  is  in  no  degree 
inconsistent  with  the  case  of  Secor  v.  Sturges  (16  N.  Y.,  548). 

This  principle,  applied  in  this  manner,  is  entirely  in  accordance 
with  the  general  legal  rule  that  where  an  agreement  is  to  be  rescinded 
it  must  be  rescinded  wholly,  or  not  at  all,  for  the  plaintiffs  did  not 
undertake  to  rescind  the  agreement  relating  to  the  shipments  of 
hoop  iron,  except  in  the  single  instance  of  that  which  finally  came 
by  the  Abyssinia.  What  they  did  was  to  refuse  to  receive  the 
inferior  quality  ot  hoop  iron  shipped  to  them  by  the  defendants  foi 
the  purpose  of  performing  their  agreement.  That  did  not  rescind 
the  contract  or  any  part  of  it.  It  was  still  left,  as  a  subsisting 
agreement  between  these  parties,  which  the  defendants  might  have 
fulfilled -by  supplying   the  plaintiffs  with   the  proper  quality  of 
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hoop  iron.  If  they  had  done  that  then  the  plaintiffs  would  have 
been  liable  for  whatever  damages  might  have  been  sustained  by 
refusing  to  receive  the  iron.  And  as  they  failed  to  do  that  the 
plaintiffs  were  at  liberty  to  claim  indemnity  under  the  contract  for 
what  they  had  paid  upon  the  iron,  or  for  any  loss  they  might  have 
sustained  in  consequence  of  a  favorable  change  in  its  market  price. 
These  rights  legally  grew  out  of  the  contract  itself  and  entirely 
distinguish  the  case  from  those  where  a  rescission  of  an  agreement 
has  been  attempted.  There  the  law  requires  that  it  shall  be  wholly 
rescinded  to  make  the  act  of  the  party  effectual  for  the  purpose  of 
recovering  back  that  which  he  may  have  parted  with  under  the 
agreement.  This  is  not  that  case,  but  it  is  a  case  where  the  defend- 
ants agreed  to  deliver  a  special  quality  of  hoop  iron  and  failed  to 
do  so.  By  that  failure  they  omitted  to  perform  their  agreement, 
and  all  that  the  plaintiffs  did  was  to  refuse  to  receive  the  inferior 
iron  when  they  discovered  this  failure  on  the  part  of  the  defend- 
ants. It  was  not  a  rescission  of  the  agreement  iu  any  respect 
whatever,  but  no  more  than  a  refusal  to  receive  what  they  were  not 
bound  to  accept  as  a  part  performance  of  it.  And  they  were 
accordingly  entitled  to  recover  upon  the  view  which  the  referee 
was  snpported  in  adopting  concerning  the  facts  of  this  part  of  the 
controversy. 

The  payments  which  were  made  by  the  plaintiffs  towards  the 
purchase-price  of  the  iron  did  not  have  the  effect  of  waiving  their 
right  to  insist  upon  it  that  the  quality  should  be  the  same  as  that 
mentioned  in  the  agreement,  for  the  first  payment  does  not  seem  to 
have  included  any  part  of  the  hoop  iron  on  the  Germanic,  which 
had  then  been  discovered  to  be  defective  in  quality,  and  it  was 
made,  as  the  agreement  declared  it  should  be,  by  a  bill  of  exchange 
against  the  shipping  documents  produced  and  delivered  to  the 
plaintiffs,  which  it  was  essential  they  should  possess  in  order  to  be 
able  to  obtain  any  control  of  the  iron.  This  payment,  including 
the  invoice  by  the  Arizona,  as  well  as  the  succeeding  payment,  were 
made  on  account,  and  on  the  supposition  that  the  contract  had 
been,  or  would  be,  so  performed  as  to  entitle  the  defendants  to  the 
money.  It  was  not  a  voluntary  payment,  in  the  sense  excluding 
their  right  to  recover  so  much  of  it  back,  as  would  protect  the 
defendants  against  the  obligation  to  restore  so  much  of  the  money, 
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as  the  plaintiffs'  indemnity  required  to  be  restored,  by  the  failure  to 
perform  the  agreement  which  they  entered  into.  Neither  these 
payments  nor  any  other  facts  appearing  in  the  case  deprive  the 
plaintiffs  of  their  right  to  recover,  so  far  as  it  has  been  sustained  by 
the  conclusions  of  the  referee. 

It  has,  however,  by  the  judgment  been  determined  that  the 
plaintiffs  were  not  justified  in  refusing  to  accept  so  much  of  the  B. 
6.  sheet  iron  as  arrived  by  the  steamer  Bhubina,  This  iron  was 
not  laden  on  the  steamer  at  Liverpool,  but  it  was  put  on  board  of 
her  at  Cardiff,  a  port  in  Wales,  on  the  Bristol  channel.  And 
because  of  its  shipment  in  this  manner,  as  well  as  objections  taken 
to  a  slight  excess  in  quantity,  the  plaintiffs  refused  to  receive  it. 
And  the  first  of  these  objections  certainly  appears  to  have  been 
warranted  by  the  agreement,  for  the  defendants  agreed  to  ship  the 
iron  at  Liverpool.  They  were  not  to  insure  it,  but  that  was  to  be 
done,  according  to  the  specifications,  by  the  plaintiffs,  and,  as  they 
were  not  aware  of  this  change  in  this  port  of  shipment,  the  insur- 
ance effected  by  them  upon  it,  if  they  did  insure  it,  would  have 
been  worthless,  if  the  iron  had  been  injured  or  lost  by  a  peril  of 
the  sea.  This  variation  from  the  port  of  shipment  would  render 
the  insurance  invalid,  and  it  did  not  create  even  a  qualified  delivery 
of  the  iron  to  the  defendants,  subject  to  their  right  of  examination, 
under  the,  rule  sustained  in  Wilcox  Silver  Plate  Company  v.  Green 
(72  N.  T.,  17).  For,  to  constitute  even  a  qualified  delivery  of  this 
description,  the  defendants  were  bound  to  ship  the  property  as  that 
had  been  provided  for  in  their  agreement,  and  having  failed  to  do 
that,  and  no  acceptance  of  the  iron  being  made  by  the  plaintiffs 
after  its  arrival,  there  was  not  even  a  qualified  delivery  of  the  iron 
shipped  in  this  manner. 

As  to  this  iron  the  defendants  failed  to  perform  what  the  parties 
had  agreed  upon  as  one  of  the  precedent  attributes  of  their  contract. 
And  the  performance  of  that  condition  was  not  waived  by  receiv- 
ing and  paying  for  the  iron  shipped  at  the  same  port  on  the 
Bhiwinda,  as  that  payment  was  made  without  information  on 
the  part  of  the  plaintiffs  that  the  iron  had  not  been  shipped  at 
Liverpool,  and  the  defendants  accordingly  had  no  legal  right  to 
claim  that  this  iron  should  be  received  by  the  plaintiffs.  A  point 
of  this  description  was  considered  in  FHXey  v.  Pope  (115  U.  S., 
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213),  where  it  was  held  that  Bach  a  departure  in  the  port  of  ship- 
ment relieved  the  vendee  from  accepting  or  receiving  the  property 
so  shipped.  The  referee  accordingly  erred  in  the  conclusion  arrived 
at  by  him,  that  the  plaintiffs  were  legally  liable  to  accept  this  iron, 
and  not  having  done  so,  were  chargeable  with  the  difference  between 
the  price  they  agreed  to  pay  for  it  and  the  net  proceeds  of  the  sale 
which  was  afterwards  made  of  it  This  part  of  the  judgment, 
therefore,  requires  to  be  reversed,  and  the  amount  deducted  on 
account  of  it  from  the  demands  sustained  by  the  proof  in  the 
plaintiffs'  favor  should  be  restored.  And  as  there  is  not  the  slight- 
est ground  for  supposing  or  suggesting  that  the  defendants  will  be 
able  to  make  any  case  upon  which  the  plaintiffs  would  be  legally 
chargeable  for  this  difference,  a  further  trial  of  this  part  of  the 
action  will  not  be  necessary. 

This  part  of  the  judgment  should,  accordingly,  be  reversed,  and 
the  counter-claim  of  the  defendants,  including  it,  dismissed,  unless 
a  further  trial  of  this  part  of  the  action  shall  be  made  to  appear  to 
be  desirable  on  the  settlement  of  the  terms  of  the  decision,  and  the 
plaintiffs  should  have  judgment  for  the  amount  found  to  be  other- 
wise due  and  owing  to  them  by  the  referee  and  included  in  the 
judgment,  and  as  so  modified  the  judgment  should  be  affirmed. 

Davis,  P.  J.,  and  Beady,  J*,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rrl.  |"g"  l§_ 

*  STGMUND    NEUSTADT,   as  Executor  and  Truster,  etc.,  I    4^hNY85^l 

of    ADOLPH    HALLGARTEN,    Deceased,  v.  MICHAEL     '-^ ' 

COLEMAN  and  Others,  Commissioners  op  Taxes  etc.,  of  the 
City  of  New  York. 

Assessment  for  personal  property — when  all  the  estate  may  be  assessed  against  one 
of  several  executors  — power  of  the  commissioners  of  taxes  in  New  York  city  to  correct 
erroneous  assessments — 1882,  chap.  410,  sec.  820 — power  of  the  court  to  do  so  on 
the  hearing  of  a  certiorari  to  review  them  —  Code  of  Civil  Procedure,  sec.  2141. 

Upon  the  hearing  of  an  application  to  correct  an  assessment  of  $375,000  lor 
personal  property,  made  by  the  commissioners  of  taxes  of  the  city  of  New 
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York  against  the  relator,  John  Duer  and  Julia  Hallgarten,  as  executors  of  the 
estate  of  Adolph  Hallgarten.  it  was  shown  that  the  relator  resided  in  the  city 
of  New  York;  that  John  Duer  resided  in  the  county  of  Richmond,  and  that 
Julia  Hallgarten  resided  in  Germany;  that  part  of  the  property  of  the  estate 
consisted  of  railroad  bonds,  registered  in  the  names  of  all  three  executors,  and 
of  bonds  and  mortgages  taken  in  their  names,  and  of  bonds  registered  in  the 
name  of  the  deceased,  all  of  which  were  deposited  in  a  safe  deposit  vault,  in  a 
box  or  safe,  rented  by  said  deceased  during  his  lifetime  and  still  standing  in 
his  name,  though  the  rent  had,  since  his  death,  been  paid  by  his  executors. 
The  commissioners  corrected  the  roll  by  striking  out  the  names  of  the  two 
executors  not  residing  in  the  city  of  New  Ycrk,  leaving  an  assessment  for  the 
full  amount  as  against  the  relator. 

Held,  that  the  property  was  in  the  possession  of  the  relator,  or  under  his  control 
as  executor  or  trustee,  within  the  meamug  of  section  5  of  1  Revised  Statutes 
(Gth  ed.),  934,  and  that  an  assessment  for  the  full  value  thereof  was  properly 
imposed  upon  him. 

That,  under  the  power  conferred  upon  the  commissioners  by  section  820  of 
chapter  410  of  1882,  to  cause  an  assessment  which  is,  in  their  judgment,  erro- 
neous, to  be  corrected,  and  to  fix  the  amount  of  such  assessment  as  they 
believe  to  be  just,  they  were  authorized  to  strike  out  the  names  of  the 
non-resident  executors  upon  the  hearing  of  the  application. 

That,  if  the  commissioners  had  not  made  this  correction,  this  court  could  have 
made  it,  under  the  power  conferred  by  section  2141  of  the  Code  of  Civil  Pro- 
cedure upon  the  hearing  of  the  certiorari. 

"Writ  of  certiorari  to  review  the  legality  of  an  assessment  made 
against  the  relator  for  the  personal  estate  of  the  testator,  amounting 
to  the  sum  of  $375,000. 

George  A.  Strong,  for  the  relator. 

George  S.  Coleman,  for  the  commissioners. 

Daniels,  J. : 

After  the  assessment  was  made  by  the  commissioners,  assessing 
the  executors  for  personal  property  to  the  amount  of  $375,000, 
an  application  was  made  in  their  behalf  for  the  correction  of 
the  assessment.  This  was  supported  by  the  affidavit  of  two 
of  the  executors  stating  that  John  Duer,  one  of  the  three 
executors,  resided  in  the  county  of  Richmond,  in  this  State, 
and  Julia  Hallgarten,  another,  resided  in  Hamburg,  in  Oer. 
many.  It  was  not  denied  in  either  of  the  affidavits  that  the 
property  itself,  concerning  which  the  assessment  was  made,  was 
located  in  the  city  of  New  York ;  but  for  the  reason  that  two  of  the 
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executors  resided  oat  of  the  city  and  county  of  New  York,,  it  was 
urged  before  the  commissioners  that  no  assessment  on  account  of 
this  property  could  be  made  by  them.  In  support  of  the  applica- 
tion it  was  stated  in  the  affidavit  of  the  relator  that  "  part  of  said 
property  consists  of  railroad  bonds  registered  in  the  names  of  all 
three  of  the  executors ;  another  part  consists  of  moneys  which  have 
been  loaned  upon  bond  and  mortgage  taken  in  the  names  of  all 
three  executors  as  trustees,  and  the  remainder  consists  of  bonds 
which  were  registered  in  the  name  of  Adolph  Hallgarten  during 
his  lifetime,  and  have  never  been  changed.  All  of  the  above  men- 
tioned securities  are  kept  in  a  safe  deposit  vault,  in  a  box  or  safe, 
rented  by  said  Adolph  Hallgarten  during  his  life  time  and  still 
standing  in  his  name,  but  the  rent  of  which,  since  his  death,  has 
been  paid  by  his  executory."  And  because  he  was  the  only 
executor  residing  in  the  city  of  New  York,  the  objection  was  taken 
that  no  assessment  whatever  could  be  made  on  account  of 
this  property,  or,  if  it  could  be,  that  his  one-third  interest 
in  it,  as  executor,  amounting  to  the  sum  of  $125,000,  should  be 
the  extreme  limit  of  the  assessment.  The  commissioners  held 
adversely  to  these  objections,  and  that  the  assessment  could  not  be 
reduced  in  amount  but  that  it  should  be  corrected  by  striking  out 
the  names  of  the  two  executors  not  residing  in  the  county  of  New 
York,  and  remain  as  an  assessment  for  the  full  amount  against  the 
relator. 

Authorities  have  been  relied  upon  in  support  of  the  position 
that  the  commissioners  could  not  change  the  assessment  by  striking 
out  the  names  of  the  two  non-resident  executors  and  allowing  it  to 
stand  against  the  relator  alone,  but  these  authorities  are  not  controll- 
ing over  the  controversy.  For,  in  the  case  of  Clark  v.  Norton 
(49  N.  Y.,  243),  the  assessment  was  held  to  be  illegal  because  of 
the  addition  of  the  name  of  a  person  as  owner  of  the  real  estate, 
after  the  period  for  inserting  that  in  the  roll  had  expired.  And 
upon  a  like  want  of  authority  the  case  of  WestfaU  v.  Preston  (49 
N.  Y.,  349)  was  decided ;  a  similar  want  of  authority  was  pre- 
sented in  Overing  v.  Foote  (65  N.  Y.,  263.)  And  in  Stewart  v. 
Cry  tier  (100  N.  Y.,  378),  the  assessment  itself  was  not  made  to  the 
person  against  whom  the  law  provided  that  should  be.  While  in 
People  ex  rel.  Chamberlain  v.  Forrest  (96  N.  Y.,  544)  the  assessment 
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was  increased  from  $4,000  to  $40,000,  after  the  time  in  which  the 
power  to  make  the  increase  could  by  law  be  exercised.     In  the  present 
case  the  commissioners  acted  within  the  time  allowed  for  that 
purpose  by  the  statute,  and  their   decision   should  be  sustained 
if  their  action  is  not  to  be  held  to  have  been  illegal  in  some  other 
respect.    The  case  of  Stinson  v.  Boston  (125  Mass.,  348)  is  also 
inapplicable  to  this  case  for  it  was  decided  upon  the  effect  of  a 
statute  of  the  State  of  Massachusetts  excluding  the  power  to  assess 
the  owners  of  shares  of  ships  and  vessels  in  the  place  where  the 
other  business  of  the  partners  was  carried  on,  when  they  them- 
selves resided  elsewhere.    And  in  Mayor,  etc.,  of  Baltimore  v. 
Stirling  (29  Md.,  48),  the  law  failed  to  indicate  or  direct  how  the 
two  trustees,  not  residing  in  the  place  where  the  assessment  was 
made,  should  be  respectively  assessed.  %  In  Hardy  v.  Yarmouth  (6 
Allen,  277)  the  decision  also  proceeded  upon  a  statute  of  the  State 
of  Massachusetts  providing  for  the  assessment  of  the  estate  of  the 
testator  only  in  the  town  where  he  resided,  until  notice  should 
be  given  of  the  names  of  the  persons  to  whom  it  had  been  dis- 
tributed,  as  parties  in  interest.      While  the  case    of    State  v. 
Matthews,  cited  as  reported  in  10  Ohio  State,  436,  has  not  been 
found  because  of  the  inaccuracy  of  the  reference.    Neither  one  of 
these  authorities  from  the  reports  of  other  States  arose  under  any 
such  provision  of  law  as  the  legislature  of  this  State  has  prescribed 
for  the  assessment  of  personal  property. 

The  law,  as  it  has  been  here  enacted,  and  was  in  force  at  the  time 
when  the  assessment  in  controversy  was  made,  has  provided  that 
u  Every  person  shall  be  assessed  in  the  town  or  ward  where  he 
resides  when  the  assessment  is  made,  for  all  personal  estate  owned 
by  him,  including  all  personal  estate  in  his  possession,  or  under  his 
control,  as  agent,  trustee,  guardian,  executor,  or  administrator,  and 
in  no  case  shall  property  so  held  under  either  of  these  trusts  be 
assessed  against  any  other  person."    (1  E.  S.,  6th  Ed.,  934,  Sec.  5.) 

What  this  statute  has  directed  is  that  the  executor  to  be  assessed, 
shall  reside  in  the  town  or  ward  where  the  assessment  is  made,  and 
shall  be  possessed  of  the  personal  estate  forming  the  subject  of  the 
assessment.  The  relator  has  not  denied  that  his  residence  subjected 
iiim  to  assessment  under  the  direction  contained  in  this  statute  and 
the  laws  specially  applicable  to  the  city  of  New  York.    Neither 
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does  it  appear  that  any  part  of  the  property  for  which  he  has  been 
messed  was  not  in  his  possession.  What  he  has  denied  is,  that  it 
was  not  in  his  possession  or  uuder  his  control  "  any  more  than  it  is 
in  the  possession  and  under  the  control  of  tny  co-executors,  as  will 
appear  by  the  following  facts/'  being  those  already  extracted.  It 
is  to  be  assumed,  therefore,  as  that  seems  to  have  been  done  on  the 
hearing  before  the  commissioners,  that  the  personal  estate  was  at 
the  time  in  the  city  of  New  York,  where  this  executor  resided,  and 
that  the  assessment  could  lawfully  be  made  by  them,  provided  the 
relator  can  be  held  to  be  a  person  having  the  control  or  possession, 
of  this  persona]  estate.  And  that  he  can  be  held  to  have  had  the 
possession  or  control  within  the  significance  of  these  terms,  appears 
to  follow  from  the  title  invested  in  him  as  an  executor.  For,  if  a 
man  appoints  several  executors,  they  are  deemed  in  law  but  as  one 
person  representing  the  testator,  and,  therefore,  the  acts  done  by  one 
of  them  which  relate  either  to  the  delivery,  gift,  sale,  payment, 
possession  or  release  of  the  testator's  goods,  are  deemed  the  acts  of 
a  1  for  they  have  a  joint  aud  entire  authority.  (Murray  v.  Black- 
ford,  1  Wend.,  583,  617;  4  Bacon  Abr.  [3d  ed.],  1860,  37,  38.) 
And  where  there  may  be  two  or  more  executors,  and  one  of  them 
shall  die,  the  survivors  become  vested  with  the  title  to  the  personal 
estate.  And  this  is,  upon  the  same  principle  already  mentioned, 
that  if  there  be  several  executors  they  are  regarded  in  the  law  as 
one  person.  They  have  a  joint  and  entire  interest  in  the  effects  oi 
the  testator,  including  chattels  real,  and  in  case  of  death  such  inter 
est  vests  in  the  survivor.  (1  Williams  on  Exrs.  [6th  Am.  ed.],  286; 
2d  Id.,  980.)  And  this  has  been  embodied  in  a  statutory  provision 
of  this  State.  (3  R.  S.  [6th  ed.],  83,  §  59.)  And  for  all  practical 
purposes  it  vests  in  each  of  the  executors  a  title  similar  to  that 
vested  in  joint  tenants.  Each  may  discharge  debts  due  to  the  estate 
by  receiving  payment  (People  v.  Keyser,  28  N.  T.,  226),  or  release 
real  estate  from  the  lien  of  an  incumbrance  (Stuyvesant  v.  ffally 
2  Barb.,  Oh.,  151.) 

The  title  of  a  joint  tenant  has  been  declared  to  extend  to  the 
whole  of  the  property  jointly  held,  and  his  possession  to  be  that  of 
the  entirety,  as  well  of  every  parcel  as  of  the  whole  (4  Kent's 
Com.  [7th  ed.],  375),  and  the  relator  was  vested  with  this  title  and 
possession,  over  the  personal  estate  of  the  te3tator,  which  the  com- 
ITim— Vol.  XLII        74 
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missioners  assessed  ;  for  as  to  that  he  was  a  trustee  for  the  next  of 
kin  holding  it  in  trust  for  their  benefit.  (1  Perry  on  Trusts 
[2d  ed.],  94;  2  Story's  Eq.  Jur.,  §  1208.)  And  he  is  designated  a 
trustee  in  the  section  of  the  statute  declaratory  of  the  power  of  the 
commissioners  over  the  assessment.  And  it  is  quite  well  settled 
that  trustees  are  in  equity  regarded  as  joint  tenants,  (id.,  §  343.) 
These  principles,  sanctioned  as  they  are  by  the  authorities,  vested 
the  relator  with  the  title  in  trust  to  this  property.  And  as  it  was 
in  his  possession,  or  under  his  control,  and  he  himself  was  liable  to 
assessment,  as  a  resident  of  the  city  of  New  York,  the  commissioners 
were  right  in  making  the  assessment  of  it  to  him,  for,  under  the 
statute,  it  could  be  made  to  no  other  person.  The  executor  Duer 
had  not  the  possession  of  the  personal  estate  where  he  resided, 
neither  had  the  executrix  Hallgarten  ;  and  it  follows,  if  the  relator 
could  not  be  assossed,  then  this  property  will  escape  taxation. 
When  the  proceedings  were  before  them,  as  they  were  upon  his 
application  and  also  on  the  application  of  the  executor  Duer,  and 
it  was  made  to  appear  to  the  commissioners  that  the  assessment 
should  be  against  the  relator  alone,  they  were  authorized  to  correct 
the  assessment  in  that  respect  by  striking  out  the  names  of  the  two 
other  executors.  For,  by  section  820  of  chapter  410  of  the  Laws 
of  1882,  very  general  authority  has  been  given  to  the  commissioners 
to  correct  their  assessments.  It  has  not  been  restricted  to  a  mere 
reduction  of  the  amount.;  but  if,  in  the  judgment  of  the  com- 
missioners, "the  assessment  is  erroneous,  they  shall  cause  the 
same  to  be  corrected  and  fix  the  amount  of  such  assessment  as 
they  believe  to  be  just,"  etc.  The  authority  delegated  to  them  was 
to  correct  errors  appearing  to  have  intervened  in  the  assessment, 
and  as  this  assessment  was  shown  to  be  erroneous,  by  including  in 
it  the  names  of  the  non-resident  executors,  those  names  were 
very  properly  stricken  out  of  it.  By  making  this  change, 
neither  the  assessment  itself  nor  the  liability  of  the  relator  was  in 
any  manner  increased.  It  was  still  for  the  same  amount,  and 
whether  he  himself  shall  be  required  to  pay  the  tax,  or  it  may  be 
paid  by  him  in  conjunction  with  the  other  two  executors,  will  make 
not  the  slightest  difference  to  the  estate.  For  whoever  may  pay  it, 
it  will  either  be  paid  out  of  the  funds  of  the  estate  committed  to 
the  charge  of  the  executors,  or  the  executor  paying  it  will  reim- 
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bone  himself  ant  of  those  funds.  If  that  correction  had  not 
been  made  by  the  assessors  themselves,  this  court  could  have  made 
the  correction  under  section  2141  of  the  Code  of  Civil  Procedure 
upon  the  hearing  of  the  writ  of  certiorari,  and  that  would  have 
left  the  assesment,  as  the  commissioners  did  leave  it,  by  their  final 
action,  and  the  court  certainly  could  do  no  more  than  the  commis- 
sioners should  themselves  do  to  correct  an  error  in  their  proceeding. 
The  assessment  which  was  made  was  accordingly  right,  and  it 
should  be  atfirmed,  with  costs. 

Davis,  P.  J.,  and  Brady,  J.  concurred. 

Proceedings  affirmed,  with  costs. 


JAMES  B.  CORBETT,  Appellant,  v.  THE  TWENTY-THIRD 
STREET  BAIL  WAY  COMPANY,  Respondent. 

Regulation  of  a  horse  railroad  company  at  to  the  return  of  money  deposited  in  a  fare 
box  by  mistake— when  unreasonable  —  right  of  a  person  depositing  it  to  retain  a 
fare  received  from  another  passenger  —  liability  of  the  company  for  the  act  of  its 
driver  in  causing  the  arrest  of  a  passenger. 

The  plaintiff,  on  entering  one  of  the  defendant's  cars,  which  was  operated  by  a 
driver  without  a  conductor,  put  into  the  box,  used  for  that  purpose,  five  fares 
for  himself  and  three  companions.  Upon  discovering  his  mistake  and  apply- 
ing to  the  driver  for  the  restoration  of  the  excessive  fare  placed  in  the  box, 
the  driver  refused  to  restore  it,  alleging  that  he  had  no  authority  to  return  the 
fare  or  correct  the  mistake,  and  directed  the  plaintiff  to  repair  to  the  office  of 
the  company  for  his  money.  During  a  wordy  altercation  between  the  plain- 
tiff and  the  driver,  a  lady  entered  the  car  and  delivered  her  five  cents  fare  to  the 
plaintiff  who  placed  it  in  his  pocket  The  plaintiff  having  refused  to  deposit 
the  fare  in  the  box,  the  driver,  after  the  lady  had  reached  her  destination 
and  left  the  car,  removed  the  plaintiff  from  the  car  and  delivered  him  into 
the  custody  of  a  policeman,  who  confined  him  in  a  station-house  until  the 
following  morning,  when  he  was  discharged  by  the  court 

Upon  an  appeal  from  a  judgment,  entered  upon  an  order  dismissing  the  com- 
plaint made  upon  the  trial  of  this  action,  brought  to  recover  damages  for  an 
assault  and  false  imprisonment: 

Held,  that  a  regulation  of  the  company  requiring  a  passenger,  who  may  be 
deprived  of  his  money  by  his  own  mistake  in  this  manner,  to  go  to  the  office 
of  the  company  for  its  reimbursement,  and  the  correction  of  the  mistake  is 
entirely  unreasonable.    (Davis,  P.  J  ,  dissenting.) 
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That  the  plaintiff  was  clearly  entitled  to  a  restitution  of  the  money  deposited 
by  him  by  mistake  in  the  box,  and  that  it  was  entirely  reasonable  for  him  to 
retain  the  fare  received  from  the  other  passenger,  and  thus  reimburse  him- 
self for  the  money  inadvertently  placed  m  the  box.    (Davis,  P.  J.,  dissenting.) 

That,  as  the  driver  removed  the  plaintiff  from  the  car,  and  placed  him  in  the 
custody  of  the  officer,  under  the  authority  conferred  upon  him  for  the  man. 
agement  of  the  car  by  the  defendant,  the  latter  became  legally  liable  to  the 
plaintiff  for  the  damages  to  which  he,  in  that  manner,  had  been  subjected. 

That  this  liability  included  the  entire  injury  and  indignity  to  which  the  plaintiff 
was  subjected,  not  only  by  his  removal  from  the  car,  but  by  his  subsequent 
imprisonment  and  detention  in  the  station-house. 

Appeal  from  a  judgment  dismissing  the  plain  tiff's  complaint  on 
a  trial  at  the  New  York  circuit. 

Herman  R.  Shook,  for  the  appellant. 

O.  E.  Bright,  for  the  respondent. 

Daniels,  J. : 

The  cause  of  action  set  forth  in  the  plaintiff's  complaint  was  for 
his  assault  and  false  imprisonment,  occasioned  by  his  removal  from 
one  of  tbe  defendant's  cars  and  his  delivery  by  the  driver  into  the 
custody  of  a  policeman,  and  his  detention  in  a  station-house  daring 
the  succeeding  night.  He  was  a  passenger  in  the  car,  which  was 
operated  by  the  driver  himself  without  a  conductor.  On  entering 
the  car  he  put  into  the  box,  used  for  that  purpose,  five  fares,  for 
himself  and  three  companions.  Upon  the  discovery  of  the  mistake 
he  applied  to  the  driver  for  the  restoration  of  the  excessive  fare 
placed  in  the  box.  This  the  driver  refused,  having  no  authority 
himselt  to  return  the  fare  or  correct  the  mistake,  and  he  directed 
the  plaintiff  to  repair  to  the  company's  office  for  his  money.  This 
resulted  in  a  wordy  altercation  between  the  plaintiff  and  the  driver, 
which  continued  to  the  time  when  a  lady  entered  the  car,  who 
delivered  her  five  cents  fare  to  the  plaintiff,  which  he  placed  in  hie 
pocket.  The  driver  afterwards  insisted  upon  the  plaintiff  depositing 
this  fare  in  the  box.  That  the  latter  declined  to  do,  and  after  the 
lad}'  had  reached  her  destination  and  left  the  car  the  driver  removed 
the  plaintiff  from  it  and  delivered  him  into  the  custody  of  a  police- 
man. When  the  matter  came  before  the  court  on  the  following 
morning  the  plaintiff  was  discharged.  The  plaintiff  was  clearly 
entitled  to  a  restitution  of  the  money  deposited  by  him  by  mistake 
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in  the  box  placed  in  the  car  to  receive  the  fare  of  the  passengers, 
and,  as  the  driver  himself  was  not  authorized  to  return  the  fare,  and 
in  that  manner  correct  the  mistake,  it  was  an  entirely  reasonable 
coarse  to  adopt  for  the  plaintiff  to  receive  the  fare,  which  he  did 
of  the  other  passenger,  and  in  that  manner  reimburse  himself  for 
the  money  inadvertently  placed  in  the  box.     The  regnlation  of  the 
railway  company  requiring  a  passenger,  who  may  be  deprived  of  his 
money  by  his  own  mistake  in  this  manner,  to  go  to  the  office  of 
the  company  for  its  reimbursement  and  the  correction  of  the  mis- 
take is  entirely  unreasonable.     As  long  as  the  car  is  placed  under 
the  charge  and  management  of  the  driver,  he  should  be,  as  a  neces- 
sary part  of  that  management,  invested  with  authority  to  reimburse 
fares  inadvertently  placed  in  the  box  in  this  manner.     The  time  to 
correct  the  mistake  is  when  it  may  be  made  and  discovered  and  the 
facts  attending  it  fully  known  to  the  defendant's  agent.    To  require 
the  passenger  to  go  to  the  company's  office,  which  may  be  miles 
away  from  the  place  where  the  mistake  may  occur,  and  there  estab- 
lish his  right  to  the  reimbursement  of  the  money,  is  so  unreasonable 
in  itself  as  to  be  exceeded  only  by  a  further  regulation  that  when 
the  money  may  be  so  deposited  the  party  so  depositing  it  shall  forfeit 
all  right  to  claim  its  return,  for  in  most  cases  to  go  to  the  company's 
office  and  there  satisfy  the  officials  of  the  right  to  the  return  of  the 
money,  and  defray  the  expenses  attendant  upon  the  journey  and 
submit  to  the  necessary  loss  of  time,  would  be  no  less  than  a  serious 
aggavation  of  the  injury  itself.    The  officers  would  probably  require 
the  statement  of  the  driver  before  they  would  feel  justified  in  acting 
at  all,  and  in  that  manner  render  necessary  more  than  one  journey 
and  one  hearing  to  recover  the  amount  the  passenger  would  be 
entitled  to  receive.     The  large  majority  of  people  would  prefer 
submitting  to  the  first  loss  rather  than  enhance  it,  as  they  neces- 
sarily would,  in  endeavoring  to  obtain  redress  in  this  manner,  and 
they  should  not  be  subjected,  by  the  regulations  or  rules  of  the 
company,  to  any  such  risks  and  loss.     As  long   as  the  company 
does  not  authorize  the  driver  himself  to  rectify  the  mistake,  it  is  no 
more  than  reasonable  that  the  passenger  should  be  at  liberty  to  do 
so  by  receiving,  for  that  purpose,  the  fare  of  any  passenger  after- 
wards entering  the  car.    The  driver,  therefore,  had  no  right,  because 
of  the  refusal  of  the  plaintiff  to  place  this  additional  fare  in  the  box,  to 
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remove  him  from  the  car.  He  was  a  wrong-doer,  and  his  act  in  laying 
his  hands  upon  the  plaintiff  for  that  purpose  was  an  assault  and  bat- 
tery for  which  he  might  well  himself  have  been  indicted  and  punished 

But  as  he  remove^  the  plaintiff  from  the  car  and  placed  him  in 
the  custody  of  the  officer,  under  the  authority  conferred  upon  him 
for  the  management  of  the  car  by  the  defendant,  the  latter  became 
legally  liable  to  the  plaintiff  for  the  damages  to  which  he  in  that 
manner  has  been  subjected,  for,  as  the  law  has  been  settled,  a  rail- 
road company  is  liable  to  the  same  extent  as  an  individual  for  any 
injury  done  to  a  passenger  by  a  person  in  the  course  of  his  employ- 
ment who  is  in  the  service  of  the  company.  {Ramsden  v.  RaUicay 
Cb.,104  Mass.,  117;  Biggins  v.  Watervliet  Turnpike  Co.,  46  N.Y., 
23 ;  Hoffman  v.  R.  R.  Co.,  87  id.,  25 ;  FVynn  v.  R.  R.  Co.,  49 
N.  Y.  Sup.  Ct.  [17  J.  &  S.],  81 ;  Stewart  v.  Brooklyn  and  C.  R. 
R.  Co.,  90  N.  Y.,  588.)  And  this  liability  will  include  the  entire 
injury  and  indignity  to  which  the  plaintiff  was  subjected,  not  only 
by  his  removal*  from  the  car,  but  by  his  subsequent  imprisonment 
and  detention  in  the  station-house.  (Rovm  v.  Christopher,  etc, 
R.  R.  Co.,  34  Hun,  471.) 

It  has  been  urged,  in  support  of  the  action  taken  at  the  trial,  that 
the  dismissal  of  the  complaint  was  justified  under  chapter  186  of 
the  Laws  of  1880.  But  while  there  was  evidence  in  a  measure 
tending  to  prove  disorderly  conduct  on  the  part  of  the  plaintiff,  it 
was  controverted  by  his  own  testimony  and  that  of  other  witnesses 
taken  at  the  trial.  Upon  that  subject  a  question  of  fact  was  created 
by  this  state  of  the  evidence  which  could  only  be  legally  solved  by 
submitting  the  case  to  the  jury.  It  was  likewise  in  the  same  condi- 
tion as  to  the  charge  made  at  the  station-house  against  the  plaintiff. 

On  his  part  it  was  affirmed  that  he  had  been  charged  with  a 
larceny,  for  which,  under  the  circumstances,  there  was  no  possible 
excuse.  But  on  the  part  of  the  defendant  it  was  averred  that  the 
charge  was  that  of  disorderly  conduct.  So  far  as  it  was  material  to 
settle  the  precise  character  of  the  charge  in  the  disposition  of  the 
case,  the  evidence  was  such  as  required  it  to  be  submitted  to  the 
jury.     In  no  view  was  it  a  case  for  the  dismissal  of  the  complaint 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Beady,  J.,  concurred. 
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Davis,  P.  J.  (dissenting) : 

I  cannot  concur  with  the  views  of  my  brother  Dan^ls  in  this  case. 
Assuming  that  the  plaintiff  put  the  wrong  amount  of  fare  in  the 
box,  it  was  no  fault  of  the  driver  that  he  did  so.  There  was  no 
evidence  of  it  but  the  plaintiff's  assertion,  but  if  that  were  true,  the 
driver  had  no  authority  to  correct  the  error.  He  had  no  access  to 
the  box,  and  could  not  return  the  deposited  fare,  and  an  attempt 
to  do  so  by  forcing  open  the  box  would  have  been  unjustifiable  on 
his  part.  As  he  was  not  permitted  to  receive  fares  he  had  no  money 
of  the  company  which  he  could  use  to  correct  the  mistake.  To 
clothe  drivers  with  power  to  refund  for.  alleged  mistakes  would 
subject  the  company  to  such  frauds  by  collusion  with  claimants  as 
would  overturn  all  the  safeguards  adopted  by  the  company  to  pre- 
vent the  embezzlement  of  their  fares  by  the  driver  or  persons  in 
collusion  with  him.  A  person  who  makes  the  mistake  of  deposit- 
ing the  wrong  fare  is  responsible  for  the  consequences  of  his  own 
act,  and  is  subject  to  all  reasonable  rules  as  to  the  mode  of  its  cor- 
rection. It  is  not  unreasonable  that  he  shall  apply  to  the  company, 
and  not  the  driver.  His  carelessness  brings  this  upon  himself,  and 
though  it  may  be  onerous  to  seek  relief  at  the  office,  it  is  not 
unreasonable  to  require  him  to  do  so.  But  to  hold  that  such  a  per- 
son, by  reason  of  his  mistake,  is  authorized  to  collect  and  keep  the 
fares  of  other  persons,  is  going  altogether  too  far.  It  makes  him 
judge,  jury  and  executioner  in  his  own  case,  a  procedure  which 
the  law  does  not  sanction.  It  would  open  a  wide  field  for  fraud 
and  larcenies  if  every  person  who  makes  or  asserts  a  mistake  on 
depositing  his  fare  may  at  once  collect  from  incoming  passengers 
whatever  amount  he  chooses  to  assert  that  he  has  paid.  The  thieves 
of  the  city  would  do  a  thriving  and  profitable  business  on  the  cars 
if  such  a  practice  were  held  hwful.  Besides,  the  taking  of  another 
fare  by  such  a  person  is  not  payment  of  the  fare  by  the  passenger. 
He  or  she  is  bound  to  put  it  in  the  box,  and  intrusting  it  to  a 
stranger  is  not  discharging  the  obligation  of  the  passenger,  and  espe- 
cially is  that  the  case  when  the  passenger  knows  that  the  stranger 
intends  to  keep  it  on  his  claim  of  overpayment  of  his  own  fare. 
Such  a  rule  as  the  opinion  asserts  would  lead  to  the  great  embar- 
rassment of  innocent  persons  whose  fares  happened  to  be  captured 
by  one  who  made  a  mistake,  or  claimed  he  had  made  a  mistake,  in 
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depositing  his  own  fare.  The  plaintiff  in  this  case  was  guilty  of  a 
wrong  in  his  attempting  to  rectify  his  mistake,  if  he  had  made  one, 
in  the  manner  he  did.  It  led  to  the  alleged  arrest  for  which  he  was 
alone  to  be  blamed. 

I  think,  also,  if  he  were  charged  by  the  driver  the  next  morning 
with  larceny  the  company  were  not  responsible  for  that  act. 
The  plaintiff  was  in  custody  for  disorderly  conduct.  The  com- 
pany had  nqt  authorized  the  driver  to  make  another  charge 
on  the  following  day,  and  were  not  responsible  if  it  were  done. 

I  think  the  judgment  should  be  affirmed. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


SUSAN    F.    PLATT,    Respondent,    v.    ANNIE  R.   PLATT, 
Appellant,  Impleaded  with  Others. 

Reference  to  determine  cm  to  the  existence  of  judgment*  or  liens  on  funds  arising  from  a 
sale  in  partition  —  token  a  judgment  recovered  against  the  executors  of  the  owner 
trill  be  paid  therefrom  —  interest  cannot  be  charged  on  an  amount  advanced  from  the 
tsto&  to  persons  entitled  thereto  out  of  the  share  of  such  person  in  the  proceeds  of  sale. 

After  an  order  had  been  made  appointing  a  referee,  to  take  proof  and  report  the 
respective  amounts  which  the  defendants  were  entitled  to  receive  of  the  pro- 
ceeds arising  from  sales  in  three  actions  of  partition,  a  motion  was  made 
for  an  order  directing  the  referee  to  take  proof  of  any  liens  that  might  be 
presented  to  him. 

It  was  stated,  in  the  moving  affidavit,  that  there  were  liens  which  it  was  desirable 
and  advantageous  to  have  proved  and  brought  before  the  court,  but  no  lien 
was  particularized  or  described,  nor  were  any  facts  disclosed  indicating  the 
existence  of  any  claim  whatever  of  such  a  description  in  favor  of  any  person, 
or  which  should  justly  be  included  in  the  hearing  before  the  referee  in  order  to 
enable  him  to  determine  the  rights  of  the  .parties  to  the  proceeds  of  the 
property. 

Held,  that  the  motion  was  properly  denied  on  account  of  the  defective  condition 
of  the  moving  papers. 

Upon  the  application  of  one  who  had  recovered  a  Judgment,  against  the  execu- 
tors of  the  deceased  owner  of  the  land  partitioned,  upon  a  debt  due  from  the 
deceased,  and  against  a  receiver  of  the  estate  appointed  on  the  removal  of  the 
executors,  the  referee  was  empowered  to  inquire  into  the  existence  of  such 
judgment 

Held,  that  the  court  had  power  to  direct  this  to  be  done. 

•Upon  the  hearing  it  appeared  that  the  judgment  had  been  recovered  by  one  Dc 
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Grauw,  against  the  executors  of  Nathan  C.  Piatt,  the  owner  of  the  real  estate 
partitioned,  upon  an  indebtedness  owing  by  the  testator  in  his  lifetime,  and 
'that  upon  this  judgment  another  judgment  was  recovered  against  a  receiver 
of  the  estate  appointed  after  the  removal  of  the  executors. 

Held,  that  as  it  appeared  that  there  was  no  personal  estate  out  of  which  the 
judgment  could  be  paid,  and  that  it  was  recovered  upon  a  debt  owing  by  the 
testator  himself,  it  was  equitably  a  lien  upon  his  real  estate,  and  upon  the  • 
fund  before  the  court,  and  that  the  creditor  had  the  right  to  apply  for  the 
payment  of  the  judgment  out  of  the  proceeds  of  this  property,  even  though 
the  judgment  itself  might  not,  under  the  statutes  of  this  State,  have  become  a 
lien  upon  the  testator's  real  estate. 

Hyde  v.  Tanner  (1  Barb.  75),  and  SeoU  v.  Gu&rmey  (48  N.  Y.  106)  followed. 

In  determining  the  respective  shares  which  each  of  the  parties  was  entitled  to 
receive,  the  amounts  which  certain  of  the  parties  in  interest  had  received  from 
the  estate,  previous  to  the  time  of  the  reference,  were  added  by  the  referee  to  the 
aggregate  of  the  funds  arising  from  the  sales  of  the  real  estate  in  the  three  dif- 
ferent actions  of  partition,  and  charged  against  the  shares  of  the  persons  who 
received  the  same,  with  interest  thereon  from  the  time  of  its  receipt  down  to 
the  time  of  the  date  of  his  report. 

Hdd,  that  he  erred  in  charging  interest  upon  the  amounts  received,  as  there  was 
no  legal  grounds  upon  which  it  could  be  computed  or  charged. 

Appeal  by  the  defendant  Annie  R.  Piatt  from  two  orders  made 
on  the  29th  of  May,  1886,  denying  an  application  for  an  order 
directing  the  referee  to  take  proof  of  any  liens  that  might  be  pre- 
sented to  him,  and  from  an  order  directing  the  referee  to  take  proof 
of  judgments,  and  from  an  order  confirming  the  report  of  the 
referee  of  the  distribution  of  the  proceeds  of  lands  sold  in  three 
actions  of  partition. 

A.  «7.  Vanderpoel,  for  the  appellant. 

Marsh,  Wilson  dk  Wattis  and  Edward  8.  Clinch^  for  the 
respondent. 

Daniels,  J. : 

The  parties  more  especially  affected  by  the  order,  denying  the 
application  for  an  order  to  direct  the  referee  to  take  proof  of  any 
liens  that  might  be  presented  to  him,  are  William  R.  Martin  and 
his  assignee,  Edwin  N.  Martin.  No  snch  direction  as  was  desired 
by  these  persons  was  contained  in  the  order  of  reference,  made  for 
the  purpose  of  ascertaining  and  determining  the  mode  in  which  the 
moneys  should  be  distributed,  which  had  arisen  from  the  sale  of 
the  property  affected  by  the  actions  in  partition.  The  application 
Him— Vol.  XLII        15 
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for  this  order  to  extend  the  reference  to  any  liens  which  might  bo 
presented  to  the  referee,  was  made  upon  an  affidavit  of  William  R. 
Martin,  which  failed  to  authenticate  or  establish  the  existence  of 
any  lien  whatever  in  his  favor,  or  that  of  any  other  person.  It 
was  stated  in  this  affidavit  that  the  reference  was  proceeding  to 
report  upon  the  distributive  shares  of  the  parties  in  the  proceeds 
of  the  sales  of  the  land,  and  that  there  were  liens  that  it  was  desir- 
able and  advantageous  should  be  proved  and  brought  before  the 
court.  No  lien  was  particularized  or  described,  neither  were  any 
facts  disclosed  indicating  the  existence  of  any  claim  whatever  of 
such  a  description  in  favor  of  any  person,  or  which  should  justly 
be  included  in  the  hearing  before  the  referee  to  determine  the  rights 
of  the  parties  to  the  proceeds  of  the  property.  It  was  on  this 
defective  affidavit  that  the  motion  was  made,  and  the  court  was 
entirely  right  in  denying  the  order  which  was  applied  for  because 
of  this  condition  of  the  papers. 

The  other  order  of  the  twenty-ninth  of  May  was  made  upon  an 
affidavit  showing  that  judgments  had  been  recovered  which  should 
be  considered  by  the  referee  in  ascertaining  the  disposition  which 
should  be  made  of  the  funds  arising  out  of  the  sale  of  the  prop- 
erty. And  the  order  of  reference,  on  that  affidavit,  was  so  far 
enlarged  as  to  empower  the  referee  to  inquire  into  the  existence  of 
such  judgments.  This  order  was  sufficiently  supported  by  the 
affidavit  produced  on  the  application  for  it  as  to  render  it  regular 
and  proper,  and  the  direction  which  was  made  by  it  entered  into  the 
hearing  before  the  referee.  This  order,  like  the  preceding  order, 
should  therefore  be  affirmed. 

The  order  confirming  the  report  of  the  referee,  and  directing  the 
distribution  which  should  be  made  of  the  funds  in  court,  presents 
the  more  important  subjects  of  inquiry  arising  in  this  controversy. 
The  fund  to  be  distributed,  with  interest  upon  it,  amounted  to  the 
gross  sum  of  $237,366.07.  It  consisted  of  the  proceeds  of  the  sale 
of  real  estate  in  three  different  actions  of  partition,  and  as  all  the 
parties  entitled  to  participate  in  the  funds  were  the  same  in  each 
case,  they  were  properly  aggregated  into  one  gross  amount.  The 
property  which  had  been  sold  to  produce  this  fund  was  lands  owned 
in  his  life-time  by  Nathan  C.  Piatt,  and  the  persons  entitled,  as 
devisees  under  his  will,  and  under  the  will  of  one  of  his  sons,  to 
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the  proceeds  of  this  property  were  four  in  number.  These  per- 
sons, including  two  others,  under  whom  two  of  the  parties  claimed 
had  received  amounts  of  money  from  the  estate  previous  to  the 
time  of  the  reference  and  the  order  made  confirming  the  report  of 
the  referee.  The  amounts  which  had  been  so  received  were  added 
by  the  referee  to  the  aggregate  amount  already  mentioned,  which 
still  remained  to  be  distributed.  And  in  making  such  additions  he 
seems  to  have  proceeded  with  accuracy,  and  as  he  was  directed  by 
the  judgment,  for  what  had  previously  been  received  was  a  part  of 
the  testator's  estate  consisting  of  so  much  of  the  share  as  each 
party  remained  entitled  still  to  receive.  The  other  three  parties  do 
not  contend  that  the  referee  erred  in  this  respect.  Neither  has 
such  a  contention  been  presented  in  behalf  of  the  appellant  Annie 
R.  Piatt,  so  far  as  these  amounts  were  brought  into  consideration  to 
determine  the  distribution  which  should  be  made.  The  several 
amounts  which  had  been  distributed  were  ascertained  and  settled 
by  a  judgment  in  the  Superior  Court  of  the  city  of  New  York, 
wherein  Catherine  W.  Cooke,  one  of  the  devisees  of  Nathan  C. 
Piatt  was  plaintiff  and  the  other  parties  in  interest  and  claimants 
were  defendants,  and  to  that  extent  this  judgment  appears  to  have 
settled  the  rights  and  obligations  of  the  parties.  But  after 
charging  against  each  one  of  the  shares  the  amount  received  by  the 
person  charged,  the  referee  proceeded  to  add  to  it  interest  down  to 
the  time  of  the  date  of  his  report.  The  aggregate  sum  so  charged 
for  interest  against  each  of  the  shares  very  materially  differed 
according  to  the  amounts  which  had  been  received  by  the  person 
charged,  and  that  charged  against  the  appealing  defendant  was 
about  three  times  the  amount  of  interest  charged  against  either  one 
of  the  other  persons  entitled  to  share  in  the  division  of  these  pro- 
ceeds. This  charge  of  interest  was  made  on  the  sum  of  $60,830.90, 
which  had  been  received  by  her  husband  William  H.  Piatt  in  his 
life-time,  and  under  whose  will  she  became  entitled  to  his  fourth  of 
the  proceeds  of  the  property  to  be  divided.  The  judgment  settling 
the  amounts  which  had  been  received  by  each  of  the  claimants 
did  not  provide  for  the  addition  of  interest  upon  the  amounts  which 
had  been  so  received,  neither  could  it  have  properly  contained  a 
direction  of  that  description,  for  no  indebtedness  was  created 
against  either  of   these    persons  as  the  estate  has   turned  out, 
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and  no  obligation  whatever  existed  to  refund  any  portion  of 
the  moneys  which  had  been  received.  These  moneys  represented 
so  much  of  the  property  of  Nathan  0.  Piatt  which  these  persons 
were  entitled  legally  to  receive,  and  they  were  paid  to  the  different 
individuals  as  so  much  of  the  share  which  he  or  she  was  entitled  to 
in  this  estate.  And  being  payments  made  in  that  manner  they  pre- 
sented no  legal  grounds  upon  which  interest  should  be  computed  or 
charged.  The  moneys  were  to  no  extent  to  be  returned  either  at 
that  time  or  at  any  time  in  the  future  by  either  of  these  persons. 
They  may  have  been  subject  to  the  contingency  that  portions  might 
be  recalled  if  they  proved  to  exceed  the  shares  of  the  persons 
receiving  the  moneys,  but  no  such  contingency  has  appeared.  On 
the  other  hand,  the  moneys  received  by  each  of  the  individuals 
were  less  in  amount  than  their  distributive  shares  of  the  proceeds 
of  the  testator's  property.  There  was,  accordingly,  no  basis  upon 
which  either  of  these  persons  should  be  charged  with  interest  in 
this  manner.  And  as  the  interest  charged  against  the  appealing 
defendant,  Annie  R.  Piatt,  so  largely  exceeded  the  interest  charged 
against  either  of  the  other  persons,  this  addition  of  interest  secured 
to  them  advantages  over  her  which  they  were  not  entitled  to  enjoy 
in  the  distribution  of  these  proceeds.  To  the  extent  of  about 
$10,000,  the  throe  other  persons  were  benefited  by  this  computation, 
which  led  to  a  charge  against  the  appealing  defendant  to  about  that 
amount,  over  and  above  what  should  have  been  made  against  her. 
This  will  become  more  obvious  by  adding  the  several  amounts 
which  had  been  received  upon  the  four  shares  in  the  estate  to  the 
proceeds  of  the  property  now  to  be  distributed,  and  dividing  that 
into  four  equal  parts.  These  parts  will  represent  the  extent  of  the 
interest  of  each  of  the  four  parties  in  this  estate,  securing  to  the 
appealing  defendant  nearly  $10,000  over  and  above  the  amount 
awarded  as  her  share.  And  to  this  extent  the  order  confirming  the 
referee's  report  and  directing  a  distribution  upon  the  basis  of  his 
computation,  including  these  several  interest  charges,  is  erroneous 
and  it  should  be  modified  accordingly.  This  modification  can  well 
be  made  by  adding  the  several  amounts  necessary  to  show  the  prin- 
cipal of  the  estate  to  the  sum  now  to  be  distributed,  and  then  divid- 
ing that  sum  into  four  equal  parts  and  from  the  part  devised  to 
William  H.  Piatt,  deducting  the  charges  made  against  his  widow, 
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Annie  B.  Piatt,  after  excluding  this  interest  charge  of  $15,270.81 
contained  in  the  referee's  statement  of  account,  and  the  order 
should  be  so  modified. 

Under  the  direction  given  to  the  referee  to  inquire  as  to  judg- 
ments against  the  property  it  was  proved  before  him  that  a  judg- 
ment had  been  recovered  by  Aaron  J.  De  Grauw  against  the 
executors  of  Nathan  C.  Piatt,  upon  an  indebtedness  owing  by  him 
in  his  life-time.  They  were  removed  from  their  offices  by  a  judg- 
ment or  proceeding  taken  partly  for  that  purpose,  and  James  M. 
Smith  was  appointed  the  receiver  of  the  estate,  and  upon  the  judg- 
ment recovered  against  the  executors  another  judgment  was  recovered 
against  him  as  receiver.  This  was  for  the  sum  of  $24,414.02  from 
which,  by  the  application  of  another  demand,  the  sum  of  $11,858.28 
was  deducted,  leaving  unpaid  upon  the  judgment  the  sum  of 
$15,651.33.  One-quarter  of  this  judgment  was  charged  against  the 
share  of  Annie  R.  Piatt  in  the  proceeds  of  this  property,  and  that 
has  been  complained  of  as  an  erroneous  direction  sanctioned  by  the 
referee  and  approved  by  the  final  order.  The  correctness  of  this 
determination  has  been  questioned  upon  the  ground  that  the  judg- 
ment could  not  be  made  a  charge  upon  the  proceeds  of  the  estate 
otherwise  than  by  proceeding  against  the  persons  receiving  such 
proceeds  as  devisees.  But  this  objection  does  not  seem  to  be  entitled 
to  be  sustained,  for  it  was  one  of  the  objects  of  the  court  to  determ- 
ine what  judgments  existed  which  should  be  paid  out  of  the  fund 
before  it  was  distributed.  And  while  it  has  been  suggested  that 
the  appealing  defendant  might  have  legal  grounds  for  contesting 
the  right  of  the  judgment  creditor  to  payment,  no  such  proof  was 
either  given  or  offered  upon  the  hearing  before  the  referee.  If 
there  were  any  legal  objections  to  the  payment  of  the  judgment, 
there  was  not  the  slightest  obstacle  in  the  way  of  presenting  them 
upon  the  hearing  before  the  referee.  But  no  effort  was  made  on 
that  hearing  to  impeach  the  judgment  or  to  show  that  the  claimant 
of  the  balance  remaining  unpaid  upon  it  was  not  entitled  to  the 
money. 

It  was  not  made  to  appear  that  any  personal  estate  of  the  testator, 
Nathan  0.  Piatt,  remained  undistributed,  and  the  facts  appearing  are 
such  as  to  justify  the  conclusion  that  no  such  estate  did  remain,  for 
the  fund  now  in  court  appears  to  have  been  assumed  to  be  all  that 
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was  left  to  dispose  of  in  this  proceeding.  And  as  there  is  no  per- 
sonal estate  oat  of  which  the  judgment  could  be  paid,  and  it  has 
been  recovered  npon  a  debt  owing  by  the  testator,  Nathan  C. 
Piatt  himself,  it  was  equitably  a  lien  upon  his  real  estate  and  the 
fund  now  before  the  court  representing  it.  A  point  of  this  nature 
was  considered  in  Hyde  v.  Tanner  (1  Barb.,  75),  where  the  right  of 
a  creditor  having  such  a  demand  to  follow  the  real  estate  of  the 
testator  was  maintained  by  the  court.  And  that  case  does  not  seem 
to  have  been  questioned  or  impaired  in  its  authority  by  any  determ- 
ination since  made  upon  this  subject.  Under  the  rule  which  it 
maintains  the  creditor  had  the  right  to  apply  for  payment  of  the 
judgment  out  of  the  proceeds  of  this  property,  even  though  the 
judgment  itself  might  not,  under  the  statutes  of  this  State,  have 
become  a  lien  upon  the  testators  real  estate.  The  debt  itself  was 
so  chargeable  without  reference  to  the  provisions  of  the  statute  cited 
in  support  of  this  part  of  the  appeal,  and  the  court  was  right,  having 
equitable  authority  in  the  action,  in  providing  for  its  payment  aa 
that  was  done  by  the  order.     {Scott  v.  Guernsey^  48  N.  Y.,  106.) 

It  was  proposed  to  be  proved  upon  the  hearing  before  the  referee 
that  William  B.  Martin,  as  attorney  in  the  action  brought  for  the 
recovery  of  the  property,  had  become  entitled  to  one-half  of  the 
amount  to  be  distributed.  The  referee  rejected  this  proof,  and  in 
that  he  seems  to  have  been  justified  by  the  refusal  of  the  court  in 
one  of  the  orders  now  appealed  from  to  direct  the  referee  to  inquire 
into  the  existence  of  any  such  lien.  Beyond  that  the  judgment  in 
the  case  of  Cooke  v.  Piatt  and  others  was  produced  and  proved 
before  the  referee.  In  that  action  this  claim  of  William  R.  Martin 
was  considered,  and  it  was  determined  by  the  court  to  have  no  legsl 
existence,  and  for  that  reason  likewise  the  referee  was  right  in 
rejecting  the  proof  offered  to  maintain  the  existence  of  this  asserted 
lien  or  agreement.  Neither  in  this  respect,  nor  in  any  other  except 
that  which  has  already  been  considered,  does  the  referee  appear  to 
have  erred  in  the  conclusions  arrived  at  by  him.  The  final  order 
should  be  modified  by  directing  the  shares  of  the  appealing  defend- 
ant to  be  ascertained  by  excluding  the  interest  charges  made  and 
contained  in  the  referee's  report,  against  the  amounts  received  by 
each  of  the  four  persons  interested  in  this  estate.  And  her  share 
should  be  ascertained  and  declared  according  to  the  amount  charge- 
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able  against  herself  and  her  husband,  excluding  this  item  of  interest. 
And  as  so  modified,  this  order  should  be  affirmed  without  costs, 
but  as  to  the  other  two  orders  from  which  appeals  have  been  taken, 
they  should  be  affirmed  with  the  usual  costs  and  disbursements. 

-Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Orders  denying  applications  for  orders  directing  the  referee  to 
take  proof,  etc.,  affirmed  with  ten  dollars  costs  and  disbursements ; 
aud  order  confirming  the  referee's  report  modified  as  directed  in 
opinion,  and  as  modified  affirmed  without  costs. 


WILLIAM  M.  KINGSLAND,  as  Surviving  Trustee,  etc., 
Plaintiff,  v.  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK  and  Others, 
Defendants. 

Submission  of  a  case,  upon  agreed  facts—  Qode  of  Civil  Procedure,  see.  1279 — power 
of  the  court  to  amend  the  agreement  as  to  the  relief  to  be  granted  —  when  the  power 
will  not  be  exercised. 

A  case  having  been  agreed  upon  and  submitted  to  the  court,  under  the  authority 
of  section  1279  of 'the  Code  of  Civil  Procedure,  a  Judgment  was  ordered  in  favor 
of  the  plaintiff  for  the  recovery  of  damages  because  of  the  unlawful  interfer- 
ence of  the  defendants  with  the  plaintiff's  property,  consisting  of  a  bulk-head 
and  wharf  fronting  upon  the  Hudson  river,  pursuant  to  a  provision  in  the 
agreement  defining  the  relief  to  which  the  plaintiff  would  be  entitled  if  suc- 
cessful After  this  decision  had  been  made,  and  the  Judgment  had  been  entered 
upon  it,  it  was  stated  that  the  Court  of  Appeals  had  decided  that  the  owners 
of  the  wharf  were  entitled  to  the  structure  erected  in  front  of  it  by  the  city, 
thereby  extending  their  water  front  so  much  further  into  the  river. 

Held,  that  a  motion,  made  by  the  plaintiff  to  amend  the  claim  for  relief  in  the 
case  submitted,  so  as  to  secure  to  him  the  benefits  of  this  decision  by  awarding 
to  him  the  possession  of  the  additional  structure  itself,  instead  of  damages  for 
the  act  of  the  defendants,  should  be  denied,  as  it  would  not  be  a  provident  use  to 
make  of  any  power  which  the  court  might  possess,  to  grant  such  amendments,  to 
interfere  with  and  change  this  part  of  the  agreement,  after  the  case  itself  had 
been  heard  and  decided,  and  the  rights  and  obligations  of  the  parties  had  been 
declared  and  defined  by  the  judgment  which  has  been  entered. 

It  seems,  that  the  court  had  no  authority  to  change  that  part  of  the  agreement 
made  by  the  parties,  as  to  the  relief  which  should  be  awarded  to  the  plaintiff, 
in  case  it  should  be  held  that  he  was  entitled  to  recover.  (Per  Daniels 
and  Brady,  .J J.) 
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Motion  by  the  plaintiff  to  amend  the  claim  for  relief  in  a 
submitted  upon  an  agreed  state  of  facts. 

TF1  W.MacFarlwnd  and  Stewart  db  Boardman,  for  the  plaintiff. 

James  C.  Carter  and  K  Henry  Zacombey  for  the  defendants. 

Daniels,  J. : 

The  case  was  agreed  upon  and  submitted  to  the  court  under  the 
authority  of  section  1279  of  the  Code  of  Civil  Procedure.  It  was 
argued  by  counsel  and  after  being  considered  by  the  court  a  judg- 
ment was  ordered  in  favor  of  the  plaintiffs  under  the  agreement 
made  a  part  of  the  case  defining  the  relief  to  which  the  plaintiffs, 
in  the  event  of  their  success,  would  be  entitled.  And  that  was  for 
the  recovery  of  damages  because  of  the  unlawful  interference  of 
the  defendants  with  the  plaintiffs'  property,  consisting  of  a  bulk- 
head and  wharf  fronting  upon  the  Hudson  river.  Since  this 
decision  was  made,  and  the  judgment  has  been  entered  upon  it, 
the  Court  of  Appeals  have  decided,  in  the  case  of  Steers  v. 
City  of  Brooklyn  (101  N.  Y.,  51),  that  the  owners  of  the  wharf 
are  entitled  to  the  structure  erected  in  front  of  it  by  the  city,  and 
thereby  extending  their  water  front  so  much  farther  into  the  river. 
And  the  object  of  the  motion  is  to  secure  to  the  plaintiffs  the  bene- 
fit of  this  decision  by  awarding  to  them,  instead  of  damages  for  the 
act  of  the  defendants,  the  possession  of  the  additional  structure 
itself.  The  right  to  this  relief  was  not  placed  in  controversy  by 
the  case  agreed  upon  between  the  parties,  but  it  was  expressly 
limited  to  that  of  damages  for  the  interference  of  the  defendants, 
by  which  the  water  front  of  the  plaintiffs'  property  was  destroyed, 
by  reason  of  the  structure  erected  in  front  of  it  by  the  defendants. 
The  authority  conferred  upon  the  court  over  the  subject-matter  of 
the  action  was  defined  and  limited  by  this  agreement  of  the  parties. 
It  was  to  award  to  the  plaintiffs,  in  case  of  their  success,  remunera- 
tion by  way  of  damages,  and  no  other  or  different  relief.  And  it 
may  very  well  be  if  the  relief,  which  is  now  the  object  of  the 
motion,  had  been  insisted  upon,  that  the  defendants  would  not  havo 
submitted  the  case  by  agreement  to  the  judgment  of  the  court 
But  whether  they  would  or  not,  inasmuch  as  the  parties  by  their 
well  considered  and  deliberate  agreement,  have  limited  the  court 
in  the  relief  which  should  be  awarded,  to  that  of  compensation  by 
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way  of  damages,  it  probably  has  no  farther  control  or  authority 
over  tho  controversy  than  that  which  they  have  in  this  manner 
specified  and  declared.  They  have  agreed  upon  the  facts  of  their 
case,  and  declared  the  relief  which  should  be  awarded  if  those  facts 
entitled  the  plaintiffs  to  redress.  In  Fearing  v.  Irwin  (55  N.  YM  486) 
it  was  held,  in  submissions  of  this  description,  that  the  court  is 
confined  to  the  facts  agreed  upon,  and  can  make  no  inferences  or 
in  any  way  depart  from  or  go  beyond  the  statement  presented. 
And  that  would  seem  to  be  the  just  construction  required  by  the 
acts  of  the  parties  in  the  submission  of  controversies  in  this  manner. 

It  is  true  that  by  section  1280  upon  filing  the  submission  the  con- 
troversy becomes  an  action  in  the  court  to  which  the  provisions  of 
the  law  relating  to  proceedings  in  actions  are  subsequently  applicable. 
But  this  section  was  not  designed  to  confer  upon  the  court  the  power 
to  change  the  agreement  of  the  parties,  but  only  that  of  conforming 
to  the  provisions  applicable  to  proceedings  in  actions  in  the  determ- 
ination and  disposition  of  the  controversy.  As  the  facts  are  now 
presented  the  court  has  probably  no  authority  to  change  the  part  of 
the  agreement  made  by  the  parties  as  to  the  relief  which  should  be 
awarded  to  the  plaintiffs  in  case  it  should  be  held  they  were  entitled 
to  recover.  But  if  it  had  the  authority,  it  would  not  be  a  provident 
use  to  make  .of  it  to  interfere  with  and  change  this  part  of  the  agree- 
ment, after  the  case  itself  had  been  heard  and  decided,  and  the  rights 
and  obligations  of  the  parties  have  been  declared  and  defined  by  the 
judgment  which  has  been  entered. 

In  the  case  of  Henry  K.  8.  Williams  v.  The  Mayor,  etc.,  of  the 
'City  of  New  York  a  like  motion  has  been  made  depending  upon  a 
similar  state  of  facts,  and  as  it  should  not  be  allowed  to  prevail 
in  the  case  of  Kingsland  and  others,  it  follows  that  it  should  not  in 
the  case  of  Williams. 

The  motion  should  be  denied,  with  the  usual  costs. 

Brady,  J.,  concurred. 

Dayi8,  P.  J. : 

I  concur  on  the  ground  that  it  would  be  an  injadious  exercise  of 
discretion  to  exercise  the  power  of  amendment  under  the  circum- 
stances of  this  case. 

Motion  denied,  with  ten  dollars  costs. 
Hun— Vol.  XLII        76 
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IjtJB"  THE  CENTRAL  TRUST  COMPANY  OF  NEW  YORK, 
Appellant,  v.  THE  NEW  YORK  CITY  AND  NORTHERN 
RAILROAD  COMPANY,  Respondent,  Impleaded  wrra 
GEORGE  S.  SCOTT,  Appellant,  and  Others,  Respondents. 

Practice—  power  of  the  court  to  order  a  reference  to  take  testimony  ae  to  facte  and  to 
refuse  to  enter  an  interlocutory  judgment — euch  an  order  it  appealable —  Code  of 
OivU  Procedure,  sec.  1347,  tub.  4. 

In  this  action,  brought  to  foreclose  a  mortgage  given  by  the  defendant  railway 
company  to  secure  an  issue  of  bonds,  amounting  to  the  sum  of  $4,000,000,  the 
right  of  the  plaintiff  to  this  relief  was  resisted  by  the  railway  company  and 
other  defendants,  who  denied  the  legal  validity  of  the  bonds.  Upon  a  trial 
of  the  issues  raised  by  the  pleadings,  the  court  concluded  that  the  bonds 
had  been  unlawfully  issued,  and  that  they  were  voidable  at  the  election  of  the 
railway  company,  with  the  exception  of  those  which  had  passed  into  the  hands 
of  holders  for  value,  without  notice,  and  made  an  order  of  reference  directing 
the  referee  to  inquire  who  were  the  holders  of  the  bonds  in  controversy,  and 
for  what  they  had  been  acquired  and  what  consideration  had  been  paid  for 
the  bonds  by  their  present  or  preceding  holders. 

Held,  that  an  objection  to  the  order,  founded  upon  the  claim  that  the  court,  having 
reached  the  decision  that  it  did,  should  have  directed  that  an  interlocutory 
judgment  be  entered  embodying  findings  of  fact  and  law  which  might  be 
reviewed  by  the  parties  by  way  of  an  appeal  or  a  motion  for  a  new  trial,  should 
not  be  sustained,  as  the  system  of  practice  now  existing  did  not  require  that 
an  interlocutory  judgment  should  be  entered  as  the  result  of  such  a  decision, 
but  permitted  the  court  to  hear  the  case  fully  and  completely  and  determine 
the  same  by  a  final  decree. 

That  the  order  affected  a  substantial  right,  and  was  reviewable  upon  the  merits* 
upon  an  appeal  taken  under  subdivision  4  of  section  1847  of  the  Code  of  Civil 
Procedure. 

Appeal  from  an  order  directing  a  reference  and  denying  an 
application  for  a  settlement  of  a  case  and  exceptions,  and  the  making 
of  findings  of  fact  and  law,  and  also  a  motion  by  the  respondent 
to  dismiss  the  appeals. 

William  Allen  Butter,  Jvlien  T.  Domes  and  Edward  Lyman 
ShorU  for  the  appellants. 

James  G>  Carter  and  Lewis  Cass  Ledyard,  for  the  respondents. 
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Daniels,  J.  : 

The  action  was  brought  to  foreclose  a  mortgage  given  by  the 
railway  company,  upon  its  property,  to  secure  an  issue  of  bonds 
amounting  to  the  sum  of  $4,000,000.  The  right  of  the  plaintiff 
to  this  relief  was  resisted  by  the  railway  company  and  others  con- 
testing the  legal  validity  of  the  bonds.  The  result  of  the  trial  of 
the  issues,  including  these  subjects,  was  the  conclusion  of  the  court 
that  the  bonds  had  been  unlawfully  issued,  and  that  they  were 
voidable  at  the  election  of  the  railway  company,  with  the  exception 
of  those  which  had  passed  into  the  hands  of  holders  for  value, 
without  notice.  After  reaching  this  conclusion,  the  order  of  refer- 
ence was  made  directing  the  referee  to  inquire  who  were  the  holders 
of  the  bonds  in  controversy  and  for  what  they  had  been  acquired, 
and  what  consideration  had  been  paid  for  the  bonds  by  their  present 
or  preceding  holders.  Other  subordinate  directions  were  given, 
but  it  was  for  the  object  of  more  especially  and  fully  obtaining 
information  upon  these  subjects  that  the  reference  was  ordered. 
This  order  of  reference  has  been  resisted  on  the  ground  that  when 
the  court  reached  the  decision  that  it  did,  an  interlocutory  judg- 
ment should  have  been  entered,  embodying  findings  of  fact  and 
law  which  might  be  reviewed  by  the  parties,  by  way  of  an  appeal 
or  a  motion  for  a  new  trial.  But  the  system  of  practice  now 
existing  has  not  required  that  an  interlocutory  judgment  shall  be 
entered  as  the  result  of  such  a  decision.  Neither  was  the  practice 
mandatory  in  this  respect,  as  it  previously  existed  in  courts  of 
equity  in  this  State,  for  they  were  at  liberty  to  hear  the  casa  fully 
and  completely  and  determine  it  by  a  final  decree ;  or,  which  was 
the  more  ordinary  system  followed,  to  direct  an  interlocutory  decree, 
when  that  should  be  proper,  providing  for  further  proceedings  to 
ascertain  details  for  the  relief  before  a  master.  The  jurisdiction 
of  the  court  sanctioned  either  one  of  these  two  proceedings,  as  they 
might  be  deemed  the  most  practical  or  advisable.  And  the  present 
system  of  practice  has  made  no  change  in  this  respect  in  trials 
of  issues  of  fact  in  equity  actions,  for  it  contains  no  direction  that  an 
interlocutory  judgment  shall  be  entered  upon  the  determination  of 
*  the  court  as  to  the  controlling  rights  of  the  parties  in  the  litigation. 
The  Code  has  been  framed  in  such  language  as  to  permit,  without 
requiring,  an  interlocutory  judgment,  and  to  provide  for  exceptions 
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to  be  presented  and  filed  and  a  review  to  be  had,  either  by  way  of 
appeal  or  a  motion  for  a  new  trial ;  and  these  provisions  will  be 
found  to  this  effect  in  sections  1200,  1349,  1001  and  1231.  Bat 
even  such  an  appeal  or  motion  is  not  indispensable  for  the  review 
of  the  judgment,  for  that  may  be  had  upon  an  appeal  from  the 
final  judgment,  when  the  intention  to  review,  on  such  appeal, 
the  interlocutory  judgment,  shall  be  expressed  in  the  notice.  (Code, 
§§  1230,  1301,  1316  and  1350.)'  But  neither  of  these  sections  has 
been  so  framed  as  to  require  an  interlocutory  judgment  to  be  entered 
in  the  action  in  which  a  trial  may  be  had  before  the  court  or  a 
referee ;  but  they,  at  most,  regulate  the  practice  authorized  to  be 
pursued  when  such  a  judgment  shall  have  been  entered  in  the 
action.  The  mandatory  provisions,  directing  that  a  report  shall  be 
made  and  filed,  relate  only  to  the  determination  of  the  whole  issue, 
and  they  are  contained  in  section  1012  and  subdivision  3  of  section 
1221.  Such  a  report  or  decision,  then,  becomes  indispensible  for 
the  determination  of  the  controversy  in  the  action. 

That  it  wa6  not  intended  to  be  obligatory  upon  the  court  to  make 
and  file  this  decision  before  the  final  determination  of  the  action,  is 
further  evident  from  the  latter  portion  of  section  1013  of  the  Code, 
which  permits  the  court,  of  its  own  motion,  in  an  action  triable 
without  a  jury,  to  direct  a  reference  to  a  referee  to  report  his  find- 
ing upon  one  or  more  specific  questions  of  fact  involved  in  the 
issue.  That  must  necessarily  be  done  before  the  complete  decision 
of  the  action,  and  it  is  after  that,  and  when  the  remaining  issues  in 
the  case  have  been  tried,  that  it  has  provided  by  section  1226  for 
the  entry  of  the  judgment.  And  the  reference  ordered  in  this  case 
seems  to  be  within  the  language  of  this  section. 

By  section  1015,  also,  the  court  has  been  authorized,  of  its  own 
motion,  to  direct  a  reference  to  take  an  account,  either  after  an 
interlocutory  or  final  judgment,  or  when  it  is  necessary  to  do  so 
for  the  information  of  the  court.  And  under  this  authority  this 
reference  seems  to  have  been  directed,  and  that  was  suggested 
as  correct  practice  in  Camp  v.  Ingersoll  (86  N.  Y.,  433).  •  This 
authority,  it  is  true,  is  restricted  to  the  taking  of  an  account,  but 
this  language  includes  more  than  the  mere  adjustment  of  items, 
charges,  credits  and  figures.  It  permits  inquiries  to  be  made  in 
this  manner  where  details  are  to  be  obtained  and  settled,  and  such 
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was  the  practice  which  has  been  followed  in  courts  of  equity- 
(Story's  Eq.  Jur.  [5th  ed.],  §§  441,  453.)  In  the  last  of  these  sec- 
tions it  is  stated  that  "In  virtue  of  this  general  jurisdiction  in 
matters  of  account,  courts  of  equity  exercise  a  very  ample  authority 
over  matters  apparently  not  very  closely  connected  with  it,  but 
which,  naturally,  if  not  necessarily,  attach  to  such  jurisdiction." 
What  the  court  required  in  this  case  was  a  statement  of  the  bonds 
which  the  railway  company  had  attempted  to  issue  under  the 
mortgage,  and  that  was,  strictly  speaking,  a  matter  of  accounting, 
as  inquiries  of  this  nature  have  been  set  on  foot  and  followed  in 
courts  of  equity.  And,  as  incidents  of  that  accounting,  it  was 
within  the  authority  of  the  court  to  direct  proof  to  be  taken  as  to 
the  manner  in  which  the  bonds  had  passed  into  the  hands  of  the 
parties  holding  them,  and  the  consideration  for  which  they  had 
been  taken.  The  inquiry  as  to  all  these  subjects  was,  within 
this  broad  authority,  allowing  a  court  to  direct  a  reference  to  take 
the  account.  The  plain  object  was  to  furnish  the  data  upon  which 
the  details  of  the  action  might  be  determined,  and  when  the  report 
of  the  referee  shall  be  made  and  heard ;  that,  as  well  as  his  conclu- 
sions, are  subject  to  be  reviewed,  corrected  or  set  aside,  as  the  case 
may  require,  under  the  authority  of  section  1232  of  the  Code. 

To  enable  the  referee  intelligently  to  take  proof  upon,  and  hear 
and  report  concerning  the  subject  of  the  reference,  no  other  state- 
ment of  that  subject  was  required  than  that  which  was  contained 
in  the  order.  An  interlocutory  judgment  was  not  necessary  for 
this  purpose.  The  action  •  still  remained  before  the  same  court, 
although  the  proof  upon  the  essential  issues,  as  the  pleadings  pre- 
sented them,  had  been  concluded,  and  the  court  on  that  part  of  the 
case  had  reached  what  was  considered  a  final  decision.  But  it  was 
not  in  a  condition  finally  to  determine,  or  declare,  the  particular 
rights  of  the  parties.  This  further  information  to  be  sought  through 
the  intervention  of  a  reference,  was  to  complete  the  trial,  aud  when 
it  shall  have  been  obtained,  the  court  will  be  in  a  condition  to 
proceed  and  determine  the  case  by  a  final  judgment.  And  before 
that  can  be  entered  conclusions  of  fact  and  law  will  be  required  to 
be  settled  and  filed,  presenting  what  shall  be  deemed  to.  be  the  results 
of  the  evidence  and  the  rights  and  obligations  of  the  parties.  And 
it  will  facilitate  this  determination  to  obtain  the  proof  and  report 
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contemplated  by  the  order,  and  place  the  action  in  a  condition  in 
.  which  upon  an  appeal  all  the  questions  arising  in  it,  may  be  finally 
decided,  and  the  rights  of  the  parties  fixed  and  determined. 

If  an  interlocutory  judgment  had  been  provided  for,  no  more 
than  this  would  have  been  accomplished  through  its  intervention, 
for  the  ultimate  and  final  decision  of  the  action  would,  if  the  views 
of  the  trial  court  should  be  sustained,  still  await  the  hearing  and 
accounting  directed  by  this  order. 

The  order  does  affect  substantial  rights  in  the  action.  And  it  is 
the  subject  of  an  appeal  under  subdivision  4  of  section  1347  of  the 
Code  of  Civil  Procedure.  And  while  it  was  regular  for  the  court  to 
make  the  order  within  the  authority  of  the  sections  of  the  Code  already 
mentioned,  it  is  still  reviewable  under  this  subdivision  and  subject  to 
correction  if  the  inquiries  directed  by  it  should  be  held  to  be  broader 
than  the  court  had  the  power  to  give.  Whether  the  decision  made 
by  the  court  upon  the  effect  of  the  evidence  produced  before  it  is  erro- 
neous, or  not,  is  not  now  to  be  considered.  That  subject  has  not  been 
discussed  by  the  counsel,  but  the  suggestion  has  been  made  on  behalf 
of  the  plaintiff  that  a  day  should  be  assigned  for  an  argument  of 
the  merits  of  the  controversy ;  and  if  that  is  still  to  be  insisted  upon 
by  the  counsel,  the  case  may  yet,  as  the  order  is  appealable,  be 
brought  before  the  consideration  of  the  court  for  the  determination 
of  the  questions  arising  upon  the  evidence.  But  probably  the 
more  judicious  course  of  proceeding  will  be  to  complete  the  hearing 
before  the  referee  and  then  bring  up  these  questions  for  review 
after  final  decision  and  judgment  shall  have  been  entered. 
For  the  present,  however,  it  will  be  sufficient  to  hold  that 
the  reference  was  authorized,  if  the  court  was  warranted  in  the 
conclusions  upon  which  the  order  proceeded.  The  parties  affected 
•  by  the  order  were  entitled  by  their  appeal  to  bring  it  before  the 
court  for  its  consideration  and  decision ;  but  to  avoid  any  conclusive 
effect  from  it  hereafter,  the  order  should  be  modified,  declaring 
that  the  reference  is  without  prejudice  to  the  consideration  of  any 
questions  arising  upon  the  trial  whenever  any  legal  action  shall  be 
taken  for  their  review  in  the  subsequent  progress  of  the  litigation. 
With  this  modification  the  order  of  reference,  as  well  as  that  deny* 
ing  the  application  for  findings  of  fact  and  law,  should  now,  subject 
to  the  plaintiff's  right  to  bring  on  the  merits  of  the  appeal,  be 
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.affirmed,  and  the  motion  made  to  dismiss  the  appeals  should  be 
denied,  without  costs  to  either  party, 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  modified  as  directed  in  opinion  and  affirmed  as  modified 
without  costs,  and  motion  to  dismiss  appeal  denied  without  costs. 


42    007 
6ap4l8 

In  the  Mattes  of  the   Guardianship  op   AN2TIE  0.  KING      4Q«p168 

and  Others. 

Proceeding*  for  the  removal  of  a  guardian  —  may  be  commenced  by  a  petition — the 
Supreme  Court  hoe  power  to  remove  a  testamentary  guardian. 

This  proceeding  was  instituted  by  a  petition  presented  by  an  executor  of  the  will 
of  E.  R.  B.  King,  deceased,  to  have  the  testamentary  guardian  of  the  infant 
children  of  the  deceased  removed,  upon  the  ground  that  the  guardian  was  not 
a  competent  and  proper  person  to  have  the  care  and  custody  of  the  children. 

Held,  that  an  objection  that  the  proceedings  could  not  be  lawfully  commenced 
by  petition,  but  that  they  should  have  been  commenced  by  the  service  of  a 
summons,  was  not  maintainable. 

That  the  further  objection,  that  the  Supreme  Court  had  no  authority  to  remove  a 
testamentary  guardian,  was  equally  incapable  of  being  maintained. 

That  as  the  court  had  the  authority  to  deprive  a  parent  himself  of  the  custody  of 
his  children,  where  that  was  proven  to  be  necessary  for  their  benefit,  it  must 
certainly  be  equally  authorized  to  remove  a  guardian  who  derives  his  or  her 
authority  wholly  from  the  parent. 

Appeal  by  Phoebe  F.  Fullerton,  testamentary  guardian,  from  an 
order  confirming  the  report  of  a  referee  and  removing  her  from 
her  guardianship  of  Annie  0.  King  and  others. 

Christopher  Fine,  for  the  testamentary  guardian,  appellant. 

Joshua  M.  Van  Cott,  for  the  petitioner,  Donald  Mackay,  Execu- 
tor of  Elizabeth  R.  B.  King. 

Daniels,  J. : 

The  proceedings  were  instituted  by  a  petition  presented  by 
Donald  Mackay,  an  executor  of  the  will  of  Elizabeth  E.  B.  King, 
the  mother  of  the  infants,  who  by  her  will  appointed  Phoebe  Ful- 
lerton, the  appellant,  for  their  testamentary  guardian.     The  objec- 
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tion  has  been  taken  in  the  outset  that  the  proceeding  could  not  be 
lawfully  commenced  by  petition,  but  that  it  should  have  been  done 
by  a  summons,  the  process  provided  for  commencing  an  action  at 
law,  or  in  equity.  But  the  practice  in  this  class  of  case*  has 
been  to  proceed  in  a  summary  manner  by  petition,  and  it  does 
not  appear  to  have  been  intended  to  be  dependent  upon  or 
restricted  to  the  ordinary  proceedings  in  an  action.  It  has  been 
urged  that  the  case  of  Livingston  (34  N.  Y.,  555),  proceeded  upon 
a  principle  adverse  to  this  practice,  but  while  the  subject  of  the 
right  to  proceed  by  petition  was  there  considered,  it  was  not  held 
or  decided  that  this  course  of  practice  was  improper.  The  general 
principle  relating  to  it  was  on  the  other  hand  mentioned 
with  approval,  and  that  allows  a  petition  to  be  presented  in  any 
matter  "  over  which  the  court  has  jurisdiction  by  some  act  of  the 
legislature  or  other  special  authority."  (Id.,  569.)  And  to  the  same 
effect  is  2  Barb.  Ch.  [2d  ed.]  579,  note  2 ;  and  as  the  proceeding 
has  been  described  in  Wilcox  v.  Wilcox  (4  Kernan,  575),  a  petition 
would  be  the  proper  mode  for  commencing  it.  The  proceeding 
has  been  commenced  by  a  petition  under  the  latter  branch  of  the 
rule  just  mentioned,  as  that  has  been  provided  for  and  sanctioned 
by  the  special  authority  of  the  court.  It  is  not  an  action  as  tJiat 
has  been  defined,  for  the  reason  that  it  is  not  necessarily  brought  to 
maintain  or  enforce  a  right  of  the  petitioner,  or  to  redress  a  wrong 
suffered  by  him,  which  are  the  objects  of  actions  prosecuted  in 
courts  of  justice.  Strictly  what  an  action  may  be  now  designated 
to  be  has  not  been  defined  in  the  present  Code  of  Civil  Procedure. 
What  it  contains  on  this  subject  is  the  statement  made  in  subdi- 
vision 20  of  section  3343,  and  that  is,  that  the  word  action  refera  to 
a  civil  action,  which  is  no  more  intelligible  than  many  other  portions 
of  this  code.  The  preceding  Code  by  subdivision  2  of  section  1 
was  more  clear  and  explicit  in  its  definition,  and  that  defined  an 
action  to  be  a  regular  judicial  proceeding  in  which  a  party  prosecutes 
another  for  the  enforcement  or  protection  of  a  right  or  the  redress 
or  prevention  of  a  wrong,  and  declared  every  other  civil  remedy  to 
be  a.  special  proceeding.  This  definition*  was  clear  and  apt  and 
entirely  consistent  with  the  preceding  as  well  as  subsequent  under* 
standing  of  the  distinction  between  an  action  and  a  special 
proceeding. 
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This  proceeding  has  not  been  brought  for  the  protection  or 
enforcement  of  an;  right  of  the  petitioner,  or  to  redress  any  wrong 
sustained  by  him,  bnt  to  inform  the  court  of  the  existence  of  certain 
facts  upon  which  the  exercise  of  its  paternal  authority  has  boon 
invoked  in  behalf  of  these  infants.  That  authority  is  well  estab- 
lished as  a  fundamental  element  of  the  law,  and  it  requires  the 
court,  whenever  a  proper  case  may  appear  for  that  purpose,  to 
interfere  for  the  protection  and  welfare  of  infant  children.  It  does 
not  require,  to  be  set  in  motion,  that  the  party  supplying  the  inform- 
ation shall  disclose  an  injury  to  himself,  or  that  any  right  he  may 
be  entitled  to  enjoy  is  in  danger  of  being  put  in  jeopardy.  What 
he  is  required  to  do  is  to  inform  the  court  of  such  a  state  of  facts 
as  will  render  it  evident  that  it  should  interpose  for  the  protection 
of  persons  dependent  upon  it,  as  infants  are,  and  when  that  inform- 
ation is  supplied  it  is  the  court  which  acts  and  directs  the  proceed- 
ings found  to  be  necessary  to  fully  inform  itself  and  indicate  what 
action  in  the  premises  may  appear  to  be  proper.  And  this  is  one 
of  the  peculiar  proceedings  not  originating  in  any  legislative  act, 
but  prescribed  and  followed  by  the  court  as  the  best  adapted  to  the 
necessities  of  such  cases.  The  case  is  of  such  a  description  as 
ordinarily  to  require  summary  action,  free  from  the  intricacies  and 
delays  of  an  ordinary  suit,  and  that  it  is  the  appropriate  mode 
through  which  this  action  of  the  court  is  to  be  obtained  is  evident 
from  this  being  the  course  of  proceeding  ordinarily  taken  for  this 
purpose.  The  fact  that  actions  are  not  resorted  to  for  the  purpose 
of  inquiring  into  the  conduct,  competency  or  character  of  guardians 
is  a  strong  argument  against  the  correctness  of  the  objection  which 
has  been  urged  upon  this  subject  by  the  counsel  for  the  appellant. 
Both  principle  and  practice  sanction  this  course  of  proceeding,  and 
this  objection  must  be  still  held,  as  it  already  has  been,  to  be 
untenable. 

The  further  objection  that  the  court  has  no  authority  to 
remove  a  testamentary  guardian  is  equally  incapable  of  being 
maintained,  for  in  the  exercise  of  its  authority  it  has  often  inter- 
posed to  divest  the  parent  himself  of  the  custody  of  his  child  or 
children,  where  that  may  be  proven  to  be  necessary  for  their 
benefit.  {Matter  of  Watson,  10  Abb.  N.  0.,  215 ;  Matter  of  WaJr 
drones  Johns.,  418 ;  People  ex  rd.  Brush  v.  Brovm,  35  Hun,  324.) 
Hun  -Vol.  XLn        11 
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And  as  long  as  the  court  has  the  authority  of  depriving  the 
natural  guardians  of  the  custody  of  their  children,  it  certainly 
must  be  equally  authorized  to  remove  a  guardian  deriving  his  or 
her  authority  wholly  from  the  parent.  For  it  follows  that  the 
parent  must  be  incapable  of  delegating  any  more  complete  or  irrevoc- 
able authority  than  he  or  she  can  be  held  to  possess.  The  rule 
upon  this  subject  has  been  broadly  stated  in  2  Story's  Equity 
Jurisprudence  ([5th  ed.],  §  1339),  to  include  all  guardians,  testa- 
mentary, as  well  as  those  otherwise  appointed.  And  while  the 
cases  referred  to,  in  support  of  the  proposition,  do  not  nominally 
include  a  testamentary  guardian,  the  pnnciple  maintained  by  them 
is  so  broad  as  not  to  justify  an  exception  to  its  operation  in  his  or 
her  favor.  The  object  and  purpose  of  the  interference  of  the 
court  is  to  secure  the  safety  and  promote  the  welfare  of  the  chil- 
dren themselves,  and  wherever  it  becomes  necessary  for  these 
objects  to  interpose,  the  custody  and  care  of  infants  will,  in  all 
cases,  be  provided  for  as  that  can  best  be  secured.  For  these  pur- 
poses it  has  been  rightly  said  "  that  the  court  interferes  with  the 
ordinary  rights  of  parents  as  guardians  by  nature,  or  by  nurture,  in 
regard  to  the  custody  and  care  of  their  children.  For  though, 
in  general,  parents  are  intrusted  with  the  custody  of  the  per- 
sons and  the  education  of  their  children ;  yet  this  is  done  upon 
the  natural  presumption  that  the  children  will  be  properly  taken 
care  of  and  will  be  brought  up  with  due  education  in  literature  and 
morals  and  religion ;  and  that  they  will  be  treated  with  kindness  and 
affection.  But  wherever  this  presumption  is  removed :  whenever,  for 
example,  it  is  found  that  a  father  (for  example)  is  guilty  of  gross 
ill-treatment  or  cruelty  towards  his  infant  children,  or  that  he  is  in 
constant  habits  of  drunkenness  and  blasphemy,  or  low  and  gross 
debauchery,  *  *  *  .  or  that  his  domestic  associations  are  such 
as  tend  to  the  corruption  and  contamination  of  his  children,  or 
that  he  otherwise  acts  in  a  manner  injurious  to  their  morals  or 
interests;  in  every  such  case  the  Court  of  Chancery  will 
interfere  and  deprive  him  of  the  custody  of  his  children,  and 
appoint  a  suitable  person  to  act  as  guardian  and  take  care  of 
them  and  superintend  their  education."  (2  Story's  Eq.  Jur. 
[5th  ed.],  §  1341.)  And  in  its  general  bearing  and  extent  the  same 
principle  is  recognized  and  approved  in  Matter  of  Welch  (74  .N.  Y., 
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299);  and  it  follows  from  this  ample  authority  of  the  court  to 
deprive  the  parent  of  the  custody  of  his  children,  where  that  may 
be  found  to  be  necessary  for  their  protection,  education  and  main- 
tenance, that  it  may  also  deprive  a  testamentary  guardian  of  such 
custody.     *    *    * 

[The  judge  then  reviews  at  length  the  evidence  and  facts  estab- 
lished thereby,  and  reaches  the  conclusion  that  the  order  of  the  court 
below,  removing  the  guardian,  should  be  affirmed.]     Rep. 

Davis,  P.  J.,  and  Beady,  J.,  concurred. 

Order  affirmed,  without  costs. 


HART  Z.  NORTON  and  ELDRIDGE  D.  NORTON,  Respond 
ents,  v.  CHRISTOPHER  B.  KEOGH,  Appellant. 

Evidence — ike  rule  excluding  oral  evidence,  tending  to  vary  the  terms  of  a  written 
agreement,  does  not  apply  to  one  toko  is  a  stranger  to  it. 

This  action  was  brought  to  recover  the  amount  due  to  the  plaintiffs  for  labor 
and  materials  furnished  by  them,  as  plumbers,  in  erecting  eighteen  houses 
upon  property  belonging  to  the  defendant.  The  plaintiffs  commenced  to 
work  under  a  written  agreement  made  between  them  and  one  Birdsall,  who 
was  to  perform  the  work.  Birdsall  having  died,  after  about  one-third  of  the 
work  was  done,  the  defendant  took  charge  of  it  and  directed  the  plaintiffs  to 
proceed  with  its  performance. 

The  defendant,  in  his  answer,  stated  that  he  assumed  Birdsall's  obligations  and 
rights  under  the  agreement,  but  that  the  quantity,  style,  finish,  workmanship, 
quality  and  all  other  matters  pertaining  to  the  plumbing  and  gas-fitting  were 
embodied  in  written  specifications  and  plans  which  were  submitted  to  and 
examined  by  the  plaintiffs  and  formed  the  basis  of  the  agreement  with  Birdsall. 

Upon  the  trial  the  defendant  undertook  to  show  the  contents  of  these  written 
specifications  by  the  cross-examination  of  the  plaintiffs,  but  was  not  permitted 
to  do  so  upon  the  ground  that  as  the  specifications  were  not  referred  to  in  the 
written  agreement,  such  evidence  was  inadmissible. 

EM,  that  the  referee  erred  in  so  ruling. 

That  as  the  defendant  was  a  stranger  to  the  agreement,  the  rule  excluding  oral 
evidence  to  add  to,  enlarge  or  restrict  a  written  instrument  did  not  apply. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs  entered  upon 
the  report  of  a  referee. 
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W.  T.  Birdsall,  for  the  appellant. 
A.  M.  dk  0.  Card,  for  the  respondents. 

Daniels,  J. : 

The  judgment  was  recovered  for  the  amount  of  the  plaintiffs'  bill 
for  labor  and  materials  as  plumbers,  in  eighteen  houses  erected 
upon  the  property  of  the  defendant.  They  were  not  employed  to 
do  the  plumbing  by  him  or  any  person  acting  under  hk  authority, 
but  commenced  the  work  under  a  written  agreement  made  between 
them  and  Anson  B.  Birdsall,  having  it  in  charge,  or  being  the 
person  who  was  to  perform  it.  He  died  after  about  one-third  of 
the  work  had  been  done,  and  the  defendant  then  took  charge  of  it 
ahd  directed  the  plaintiffs  to  proceed  with  its  performance,  which 
they  afterwards  did.  By  his  answer  it  was  stated  that  he  assumed 
BirdsalPs  obligations  and  rights  under  the  agreement  and  became 
entitled  to  its  benefits.  But  it  was  further  stated  in  this  part  of 
the  answer  that  the  quantity,  style,  finish,  workmanship,  quality 
and  all  other  matters  pertaining  to  the  plumbing  and  gas  fitting, 
were  embodied  in  written  specifications  and  plans  submitted  to  and 
examined  by  the  plaintiffs  and  forming  the  basis  of  their  agreement 
with  Birdsall.  And  upon  the  trial  of  the  action  the  defendent  pro- 
posed, by  the  cross-examination  of  the  plaintiffs,  to  prove  these 
specifications.  They  were  not  referred  to  in  the  agreement  itself,  and 
when  the  proof  was  offered  it  was  objected  to  by  the  plaintiffs  "for 
the  reason  that  the  paper  speaks  for  itself  and  is  embodied  in  a  writ- 
ten instrument,  and  any  conversation  that  took  place  prior  to  that 
time  would  not  now  be  admissible.  It  is  illegal  and  improper."  This 
objection  was  sustained  by  the  referee  and  an  exception  was  taken 
to  the  ruling  by  the  defendant.  And  questions  which  were  put  to 
the  witness  following  this  exception,  designed  to  prove  that  there 
were  specifications,  were  excluded  by  the  referee.  The  witness 
did,  however,  state  that  he  never  saw  the  papers  shown  him  that  he 
knew  of,  but  that  was  not  sufficient  to  correct  the  errorg  in  the 
preceding  ruling  if  they  were  improperly  made. 

And  that  they  were  improperly  made  results  from  the  authorities 
defining  the  rule,  under  which  the  referee  excluded  the  evidence, 
for  the  defendant  was  not  stated  in  the  agreement  to  be  a  party  to 
it ;  neither  did  it  in  any  manner  refer  to  him,  but  he  was  a  stranger 
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to  the  agreement,  assuming  its  performance  after  the  death  of 
Birdsall,  upon  the  understanding  mentioned  by  him  that  it  pro- 
ceeded upon  and  followed  the  acceptance  of  the  specifications. 
And  if  that  were  the  fact  he  was  entitled  to  show  it  by  the  evidence 
proposed  to  be  given  on  the  trial,  for  the  rule  excluding  parol 
evidence  to  add  to,  enlarge  or  restrict  a  written  instrument  does 
not  apply  to  a  person  who  is  a  stranger  to  the  agreement.  (Over- 
seers, etc.,  v.  Overseers,  10  Johns.,  229 ;  McMaster  v.  President, 
etc.,  55  N.  T.,  223 ;  Brown  v.  Thurber,  77  id.,  613.) 

It  sustains  the  agreement,  when  reduced  to  writing  and  subscribed 
by  the  party,  against  the  effect  of  such  evidence  when  offered  by 
him,  or  in  favor  of  others  standing  in  privity  with  him.  But  such 
was  not  the  relation  of  the  defendant  to  this  agreement,  for  this 
term  "  privity  "  has  been  defined  in  law  to  include  only  mutual  or 
successive  relationships  to  the  same  rights  of  property.  (1  Green, 
on  Ev.  [7th  ed.],  §  189.)  And  it  was  so  considered  and  understood 
in  the  case  of  Campbell  v.  HaU  (16  N.  T.,  575). 

What  the  defendant  was  entitled,  under  his  answer,  to  prove  was 
that  he  had  adopted  and  assumed  fiirdsall's  agreement,  so  far  as  it 
had  been  made  upon  the  basis  of  the  written  specifications  proposed 
to  be  proved.  And  if  he  had  made  such  proof,  then  the  plain- 
tiffs would  be  entitled  to  recover  in  the  action  only  as  their  work 
was  done  in  conformity  to  the  specifications ;  and  where  they  had 
failed  in  that  respect,  they  might  very  well  be  liable,  in  damages,  for 
their  omission  or  defective  work  to  the  defendant. 

The  subsequent  proceedings,  upon  the  trial,  were  not  such  as  to 
obviate  the  effect  of  the  rulings  made  as  to  this  proof  by  the  referee ; 
and  because  of  these  rulings,  and  others  made  concerning  evidence 
received  by  him  not  free  from  difficulty,  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  eel, 
NICHOLAS  HAUGHTON  and  JOHN  J.  MORRIS  v. 
WILLIAM  S.  ANDREWS  and  JOHN  VON  GLAHN. 

Commimonere  of  excise  in  the  city  of  New  York — may  be  appointed  by  ike  mayor 
without  confirmation  by  the  board  of  aldermen —  1884,  chap.  43. 

Under  the  authority  confered  upon  the  mayor  of  the  city  of  New  York  by 
chapter  43  of  1884,  which  directs  that  "all  appointments  to  office  in  the  city  | 

of  New  York,  now  made  by  the  mayor  and  confirmed  by  the  board  of  alder- 
men,  shall  hereafter  be  made  by  the  mayor  without  such  confirmation,"  the 
mayor  is  authorized  to  appoint  commissioners  of  excise,  and  no  confirmation  j 

of  such  appointment  by  the  board  of  aldermen  is  now  required.  j 

Case  submitted  for  the  decision  of  the  court  upon  an  agreed 
statement  of  facts. 

A.  J.  DUtenhoefer  and  Elliott  Sandford,  for  the  plaintiffs. 

Charles  W.  Dayton,  for  the  defendants. 

Daniels,  J. : 

The  relators,  with  another  person,  were  appointed  by  the  mayor 
and  aldermen  of  the  city  of  New  York  as  commissioners  of  excise 
for  a  term  of  three  years  from  the  1st  of  May,  1883,  and  until 
other  commissioners  should  be  appointed  in  their  places.  On  the 
1st  of  May,  1886,  the  mayor  of  the  city  of  New  York  appointed 
William  S.  Andrews  a  commissioner  of  excise  for  the  city  in  place 
of  Nicholas  Houghton,  and  Charles  H.  Woodman  in  place  of 
William  P.  Mitchell,  and  John  Von  Glahn  in  place  of  John  J. 
Morris.  The  relators  deny  the  power  of  the  Mayor  himself  to 
make  these  appointments.  They  were  made  by  him  under  the 
authority  of  chapter  43  of  the  Laws  of  1884,  entitled  "An  act  to 
center  responsibility  in  the  municipal  government  of  the  city  of 
New  York."  This  act  took  effect  on  the  1st  day  of  January,  1885, 
and,  by  its  first  section,  it  was  directed  that  "all  appointments  to 
office  in  the  city  of  New  York,  now  made  by  the  mayor  and  con- 
firmed by  the  board  of  aldermen,  shall  hereafter  be  made  by  the 
mayor  without  such  confirmation." 

That  appointments  to  the  offices  of  excise  commissioners  were, 
previous  to  the  enactment  of  this  law,  made  in  the  city  of  New 


Digitized  by 


Google 


PEOPLE  ex  rel.  HAUGHTON  v.  ANDREWS.        615 
First  Department,  October  Term,  1886. 

York,  has  not  been  denied  by  the  plaintiffs.  Neither  can  it  be 
denied  that  such  appointments  were  made  by  the  mayor  and  con- 
firmed by  the  board  of  aldermen ;  and  that  would  seem  to  bring  the 
offices  strictly  within  the  act,  even  though  the  counsel  may  be  right 
in  the  position  taken  that  they  are  officers  appointed  to  execute 
State  authority. 

The  law  providing  for  this  manner  of  appointment  was  enacted 
by  chapter  175  of  the  Laws  of  1870.  This  act,  by  its  second  section, 
provided  for  the  appointment  of  commissioners  in  each  of  the  cities 
of  the  State,  except  the  cities  of  New  York  and  Brooklyn,  by  the 
mayor  of  such  city  himself,  but  in  the  cities  of  New  York  and 
Brooklyn  it  was  required  that  "  the  mayor  should  nominate  three 
good  and  responsible  citizens  to  the  board  of  aldermen  of  such 
cities,  respectively,  who  should  confirm  or  reject  such  nominations. 
In  case  of  the  rejection  of  such  nominees,  or  any  of  them,  the 
mayor  (it  was  directed)  shall  nominate  other  persons  as  aforesaid, 
and  shall  continue  so  to  nominate  until  the  nominations  shall  be 
confirmed."  This  enactment  was  in  the  same  form  carried  into  and 
repeated  in  section  2  of  chapter  145  of  the  Laws  of  1879 ;  and  it  was 
again,  in  the  same  language,  re-enacted  by  section  109  of  chapter  410 
of  the  Laws  of  1882,  known  as  the  "  consolidation  act." 

Under  each  of  these  laws  the  commissioners  of  excise  in  the  city  of 
New  York  were  required  to  be  nominated  by  the  mayor,  and  con- 
firmed by  the  aldermen,  to  make  their  appointments  legal  or 
complete  to  these  offices.  The  object  of  the  first  of  these  laws,  as 
that  was  considered  in  Board  of  Excise  v.  Gwrlinghouse  (45  N.  Y., 
249),  was  to  make  the  commissioners  of  excise,  when  so  appointed, 
boards  of  the  city  in  which  their  appointments  should  be  made.  This 
was  declared  to  be  the  effect  of  the  enactment  contained  in  the  law  of 
1870,  for  there  it  was  said  that  the  principal  purpose  of  the  act "  seems 
to  have  been  to  change  the  excise  boards  from  county  boards  to  town, 
village  and  city  boards  so,  that  each  locality  would  be  assured  of  that 
personal  knowledge,  supervision  and  vigilence,  deemed  to  be  indis- 
pensable to  the  proper  discharge  of  the  important  duties  committed 
to  their  charge,  in  determining  the  proper  persons  to  whom  licenses 
should  be  granted,  as  well  as  the  circumstances  justifying  the  exer- 
cise of  that  power."    (Id.,  251.) 

But  whether  these  laws  had  the  effect  of  changing  commissioners 
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of  excise,  appointed  in  the  cities,  to  city  officers  or  not,  it  is  unneces- 
sary further  to  discuss  or  determine.  For,  under  the  statutes 
preceding  the  law  of  1884,  whatever  may  have  been  their  official 
standing,  they  were  required  to  be  nominated  by  the  mayor  and 
confirmed  by  the  board  of  aldermen,  when  the  appointment  should 
be  made  in  the  city  of  New  York.  And  it  was  to  change  the 
tenure  of  office  or  mode  of  appointment  in  this  respect  that  the 
act  of  1884  was  passed.  And  it  was  so  enacted  as  to  include  all 
appointments  to  offices  in  the  city  of  New  Fork  made  by  the  mayor 
and  confirmed  by  the  aldermen.  The  appointments  of  commissioners 
of  excise  were  such  appointments  to  office,  as  in  this  statute  in  this 
manner  has  been  mentioned.  And  as  it  was  made  to  include  all 
such  appointments  as  might  previously  be  made  by  the  mayor  and 
confirmed  by  the  board  of  aldermen,  it  necessarily  included  tiie 
offices  of  commissioners  of  eicisft.  The  mayor,  accordingly,  with- 
out the  confirmation  of  the  board  of  aldermen,  was  empowered  by 
this  act  of  1884  to  make  the  appointments  for  excise  commissioner, 
which  he  did.  And  it  follows  that  judgment  should  be  directed 
for  the  defendants,  without  costs,  upon  the  case  submitted  by  the 
parties  for  the  consideration  and  decision  of  the  court. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Judgment  ordered  for  the  defendants,  without  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  v.  THE 
UNIVERSAL  LIFE  INSURANCE  COMPANY. 

(SARAH  F.  BIRNBAUM,  Appellant.) 

Receiver  of  insolvent  ineuranee  company — duty  of ,  a*  to  payment  of  unpref erred 
claims — no  deduction  for  payments  made  before  his  appointment  can  be  made. 

Id  proceedings  instituted  against  the  Universal  Life  Insurance  Company,  in  Vir- 
ginia, in  1878,  the  appellants,  who  were  residents  of  Virginia,  having  procured 
Judgments  against  the  company  upon  policies  issued  to  them,  received,  on  Decem- 
ber 21, 1880,  a  portion  of  the  amounts  due  thereon  under  a  decree  of  a  Virginia 
court  distributing  the  proceeds  of  securities  which  had  been  deposited  in  that 
State  for  the  benefit  of  policyholders.    On  December  17,  1881,  the  company 
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was  adjudged  by  the  courts  of  the  State  of  New  York  to  be  insolvent,  and  a 
receiver  was  appointed,  to  whom  the  policies  owned  by  the  appellants  were 
presented,  a  dividend  being  claimed  upon  the  balance  remaining  unpaid  in  the 
same  proportion  as  should  be  paid  on  ether  demands  against  the  company. 

Meld,  that  it  was  error  for  the  court  to  charge  against  and  reduce  the  dividend 
payable  upon  such  claim  by  the  amount  which  had  been  paid  upon  these  policies 
under  the  proceedings  in  the  State  of  Virginia 

Hunt  v.  Knickerbocker  Life  Insurance  Company  (101  N.  Y.,  686),  distinguished. 

Under  the  statutes  of  this  State,  the  receiver  of  an  insolvent  corporation  is 
bound  to  apply  the  assets  or  their  proceeds  remaining  in  his  hands,  after  the 
payment  of  debts  entitled  to  a  preference  under  the  laws  of  the  United  States, 
and  Judgments,  so  far  as  they  are  liens  upon  the  real  estate  of  the  corpora- 
tion, equally  among  all  its  other  creditors,  as  their  demands  existed  at  the 
time  of  his  appointment. 

No  authority  has  been  given  to  a  receiver,  or  to  the  courts  regulating  his  pro- 
ceedings, by  which  one  class  of  creditors  shall  be  wholly  or  partially  excluded 
from  their  proportionate  part  of  the  assets  of  the  company,  by  reason  of  pre- 
vious payments  made  upon  their  debts  before  the  appointment  of  the  receiver. 

Appeal  from  an  order  overruling  an  exception  to  the  report  of  a 
referee,  and  affirming  his  report. 

Raphael  J.  Moses,  Jr.,  for  the  appellant. 

Charles  J.  Everett,  for  the  receiver,  respondent. 

Daniels,  J. : 

In  this  action  a  receiver  was  appointed  on  the  17th  of  December, 
1881,  of  the  property  and  effects  of  the  defendant  as  an  insolvent 
insurance  corporation. 

The  appellants  were  insured  by  policies  issued  by  the  company  in 
various  amounts.  They  were  residents  of  the  State  of  Virginia, 
and  after  similar  proceedings  had  been  previously  instituted  against 
the  company  in  the  State  of  Virginia,  they  proceeded,  as  they  were 
authorized  to  do  by  its  laws,  to  appropriate,  toward  the  payment  of 
their  policies,  securities  which  had  been  deposited  in  that  State  for 
that  purpose,  and  their  proceedings  resulted  in  the  distribution  of 
the  fund  under  the  control  of  the  authorities  of  the  State  of  Virginia, 
between  these  parties  on  the  2l6t  of  December,  1880,  about  one  year 
previous  to  the  appointment  of  this  receiver.  An  adjustment  of  the 
affairs  of  the  company  was  made  in  such  a  manner  as  to  result  in  the 
discontinuance  of  the  proceedings  taken  previous  to  that  time  for  a 
dissolution  of  the  corporation  and  the  settlement  of  its  affairs,  and 
Hun— Vol.  XLII         78 
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the  action  in  which  the  receiver  was  appointed  was  a  distinct 
and  independent  proceeding  from  that,  having  been  commenced  after 
the  company  had  again  become  insolvent.  These  policies  were  pre- 
sented for  allowance  to  the  receiver,  and  a  dividend  claimed  upon 
them  in  the  same  proportion  as  should  be  payable  on  other  demands 
against  the  company.  But  the  referee  disallowed  the  claim*  so  far 
as  to  deduct  from  this  proportion  the  amount  which  had  been  paid 
upon  these  policies  under  the  proceedings  in  the  State  of  Virginia, 
and  the  court  affirmed  his  report  so  far  as  it  in  that  manner  qualified 
or  reduced  the  claims  of  the  applicants. 

This  ruling  seems  to  have  proceeded  upon  the  decision  made  in 
the  case  of  Hunt  v.  The  Knickerbocker  Life  Insurance  Company 
(101  N.  T.,  636),  where  it  was  held  by  the  General  Term,  and 
affirmed  by  the  Court  of  Appeals,  that  the  amount  in  that  case 
obtained  by  the  policyholder  under  similar  proceedings  in  the  State 
of  Virginia,  should  be  deducted  from  his  proportionate  amount  of 
the  other  assets  of  the  corporation.  But  in  that  case  the  proceed- 
ings in  the  State  of  Virginia,  through  wliich  the  money  was  realized, 
were  commenced  and  terminated,  after  the  appointment  of  the 
receiver,  and  resulted  in  appropriating  to  the  payment  of  the  holder 
of  the  policy  a  part  of  the  assets  owned  by  the  company  at  the  time 
of  his  appointment,  while  here  the  securities,  out  of  which  the  pay- 
ments were  made  upon  the  Virginia  policies,  were  no  part  of  the 
assets  of  the  company  at  the  time  of  its  second  insolvency  or  when 
the  receiver  was  appointed  by  the  court.  Before  either  of  these 
events  arose  these  securities  had  been  disposed  of,  and  the  moneys 
had  been  applied  upon  the  Virginia  policies,  and  they  remained  as 
legal  demands  against  the  company  for  the  residue  of  their  amounts 
at  the  time  the  proceedings  were  instituted  in  which  the  receiver 
was  appointed.  At  that  time,  consequently,  the  policies  were  legal 
and  existing  claims  against  the  company  for  the  amounts  to  which 
they  had  in  this  manner  been  reduced. 

By  section  1793  of  the  Code  of  Civil  Procedure  it  has  been 
declared  that  the  final  judgment  for  the  dissolution  of  a  corpora- 
tion "  mu6t  provide  for  a  just  and  fair  distribution  of  the  property 
of  the  corporation,  and  of  the  proceeds  thereof,  among  its  fair  and 
honest  creditors,  in  the  order  and  in  the  proportions  prescribed  by 
law,  in  case  of  the  voluntary  dissolution  of  a  corporation  " 
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When  the  judgment  was  obtained  in  this  action  the  applicants 
were  fair  and  honest  creditors  of  the  corporation  for  the  amounts 
unpaid  upon  their  respective  policies,  and  by  the  statute  to  which 
reference  has  been  made  in  this  section  of  the  Code,  declaring  the 
order  in  which  the  debts  shall  be  paid,  the  receiver  has  been  directed, 
after  the  payment  of  debts  entitled  to  preference  under  the  laws 
of  the  United  States,  and  judgments  against  the  corporation  to 
the  extent  which  they  shall  be  liens  upon  its  real  estate,  to  pay 
"all  other  creditors  of  such  corporation  in  proportion  to  their 
respective  demands,"  etc  (3  R.  S.  [7th  ed.],  2401,  §  79, 
sub.  3.)  And  by  this  direction  it  became  the  duty  of  the  receiver 
to  apply  the  assets  or  their  proceeds  remaining  in  his  hands,  after 
the  payment  of  debts  entitled  to  a  preference  under  the  laws  of 
the  United  States,  and  judgments,  so  far  as  they  were  liens  upon  the 
real  estate  of  the  corporation,  equally  among  all  its  other  creditors  as 
their  demands  existed  at  the  time  of  his  appointment. 

The  provisions  of  the  statute  are  such  as  to  place  the  assets  of 
the  company  in  the  charge  of  the  receiver  for  distribution  in  the 
manner  specified  by  its  directions,  and  no  authority  has  been  given 
to  him,  or  to  the  courts  regulating  his  proceedings,  by  whicli  one 
class  of  creditors  shall  be  wholly  or  partially  excluded  from  their 
proportionate  parts  of  the  assets  of  the  company  by  reason  of  pre- 
vious payments  made  upon  their  debts  before  the  appointment  of 
the  receiver.  Under  these  provisions,  if  the  company  had  issued 
its  obligations  for  a  sum  of  money  upon  which,  in  the  course  of  its 
business,  it  had  made  payments,  and  thereby  reduced  the  amount  of 
the  indebtedness,  the  holder  would  surely  be  entitled  to  have  the 
balance  remaining  allowed  as  his  debt  against  the  company  and  to 
receive  his  proportionate  part  of  the  proceeds  of  the  assets  upon 
the  balance.  That  would  be  the  debt  or  demand  existing  against 
the  company,  both  at  the  time  of  its  insolvency,  and  at  the  time  of 
the  appointment  of  the  receiver.  But  still  it  would  be  no  more  so 
than  was  the  amounts  of  these  respective  policies  after  deducting 
what  had  been  received  upon  them  under  the  proceedings  in  the 
State  of  Virginia.  After  the  amounts  had  been  received  the  poli- 
cies still  remained  demands  against  the  company  for  the  residue, 
and  they  were  in  that  condition  when  the  receiver  was  appointed 
and  the  assets  of  the  company  passed  into  his  hands.    And  it 


Digitized  by 


Google 


620     PEOPLE  v.   UNIVERSAL  LIFE  INS.  CO. 

First  Department,  October  Term,  1886. 

follows,  that  in  the  distribution  of  such  assets,  there  should  be  paid 
on  the  policies  the  same  proportionate  amounts  as  are  payable  upon 
all  other  simple  contract  debts  existing  against  the  corporation  at  the 
time  of  the  receiver's  appointment.  The  object  of  the  statute 
was  to  place  creditors  of  the  same  class  upon  the  like  footing, 
entitled  to  have  the  assets  or  their  proceeds  applicable  to  their 
debts,  distributed  equally  among  them  in  proportion  to  their 
respective  demands.  Thtee  applicants  were  entitled  to  the  applica- 
tion of  this  rule  to  ascertain  the  amounts  they  were  respectively 
entitled  to  upon  their  policies,  without  deducting  from  these 
amounts  what  had  been  received  in  the  proceedings  against  the 
company  previous  to  its  final  insolvency  and  the  appointment  of 
the  receiver  of  its  property. 

What  the  receiver  obtained  was  the  property  of  the  company, 
subject  to  its  debts  as  they  were  when  he  was  appointed,  and  not 
as  they  were  by  transposing  preceding  dealings  down  to  or  subse- 
quent to  the  time  of  his  appointment.  As  these  policies  were  legal 
demands  against  the  company  for  their  balances  remaining  unpaid 
and  unadjusted  when  the  receiver  was  appointed,  such  balances 
were  the  demands  against  the  company,  and  it  was  upon  such 
demands  that  the  law  has  provided  payments  shall  be  made  in 
proportion  to  their  respective  amounts. 

The  order,  therefore,  from  which  the  appeal  has  been  taken 
should  be  reversed,  and  an  order  entered  sustaining  the  exceptions 
taken  to  the  referee's  report,  and  directing  the  allowance  of  the 
policies  for  the  balances,  for  which  they  were  valid  claims  against 
the  company  at  the  time  the  receiver  was  appointed,  but,  as  the 
controversy  presents  a  point  not  heretofore  determined,  it  should  be 
without  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  reversed,  without  costs. 
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In  the  Matter  of  the  NEW  YORK  DISTRICT  RAILWAY 
COMPANY,  for  the  Appointment  of  Three  Commissioners 
to  Determine  Whether  its  Railroad  Ought  to  be  Allowed 
to  be  Built,  etc. 

When  an  underground  railroad  is  a  street  railroad  mthin  section  18  of  article  3  of 
the  Constitution  —  chapter  582  of  1880  is  unconstitutional  as  violating  this  section. 

The  petitioner,  a  corporation  duly  organized  nnd  incorporated  under  chapter  140 
of  1850,  to  construct,  maintain  and  operate  a  railroad  for  public  use  between 
certain  points  in  the  city  of  New  York,  having  adopted  plans  which  rendered 
it  necessary  to  build  said  route  underground,  and  to  run  the  same  by  a  tunnel 
underneath  the  streets,  roads  and  public  places  of  the  city,  and  having  made 
diligent  efforts  to  obtain  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on  the  line  of  the  streets,  roads  and  public  places  through 
which  it  was  proposed  to  construct  such  railroad,  and  being  unable  to  obtain 
the  consent  of  such  property  owners,  applied  to  the  General  Term'  of  the 
Supreme  Court  to  appoint  three  commissioners  who  should  determine,  after  a 
hearing  of  all  parties  interested,  whether  such  railroad  ought  to  be  allowed  to 
be  built  underneath  said  streets,  roads  and  public  places,  as  provided  in  section 
1  of  chapter  582  of  1880. 

Held,  that  the  underground  railway,  which  the  petitioner  proposed  to  construct, 
was  "a  street  railroad,"  within  the  meaning  of  those  words  as  used  in  section 
18  of  article  8  of  the  Constitution  of  the  State  of  New  York,  forbidding  the 
passage  of  any  law  authorizing  the  construction  and  operation  of  a  street  rail- 
road, except  upon  the  condition  that  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on,  and  of  the  local  authorities  having  the 
control  of  that  portion  of  the  street  or  highway  upon  which  it  is  proposed  to 
construct  and  operate  it  be  first  obtained,  and  providing  that  in  case  the  consent 
of  the  property  owners  cannot  be  obtained  then  the  determination  of  the 
commissioners,  to  be  appointed  as  therein  provided,  shall  be  taken  in  lieu 
thereof. 

That  so  much  of  the  first  section  of  chapter  582  of  1830,  as  provided  that  "the 
determination  by  said  commissioners,  confirmed  by  the  court,  may  be  taken 
in  lieu  of  the  consent  of  said  authorities  and  property  owners,"  is  unconstitu- 
tional and  void. 

That  the  court  could  not  sever  the  effect  which  the  act  gives  to  its  confirmation 
of  the  commissioners  decision,  holding  the  confirmation  effective  as  a  substitute 
for  the  consent  of  the  property  owners  and  ineffective  as  a  substitute  for  the 
consent  of  the  city  authorities. 

That  the  application  for  their  appointment  should,  therefore,  be  denied,  as  legal 
machinery  should  not  be  set  in  motion  to  bring  about  a  result  forbidden  by  the 
organic  law. 
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Motion,  on  the  part  of  the  corporation  above  named,  for  the 
appointment  of  three  commissioners  to  determine  whether  it  should 
be  allowed  to  build  its  railroad. 

The  petition  of  the  New  York  District  Railway  Company  alleged 
that  the  petitioner  was  a  corporation  duly  organized  and  incorporated 
under,  pursuant  to  and  in  conformity  with  an  act  of  the  legislature 
of  the  State  of  New  York,  passed  April  2,  1850,  entitled  "  An  act 
to  authorize  the  formation  of  railroad  corporations  and  to  regulate 
the  same,"  and  all  the  several  acts  of  said  legislature  supplementary 
thereto  and  amendatory  thereof;  that  it  was  so  organized  and 
incorporated  to  construct,  maintain  and  operate  a  railroad  for  public 
use  in  the  conveyance  of  persons  and  property,  between  certain  points 
in  the  city  of  New  York,  to  wit :  Beginning  on  Broadway ;  *  *  * 
that  according  to  the  route  and  plans  adopted  by  such  petitioner  for 
the  building  of  its  said  railroad,  it  is  necessary  to  build  said  road  under 
ground,  and  to  run  the  same  by  tunnel  underneath  the  streets,  roads 
and  public  places  above  named,  and  that  said  petitioner  intends  so  to 
build  the  same,  and  at  all  times  to  keep  the  6ame  in  such  condition 
as  to  make  the  surface  of  the  ground  above  said  road,  and  in  the 
neighborhood  thereof,  firm  and  safe  for  buildings  and  other  erections 
thereon,  and,  in  case  surface  excavations  are  made,  that  as  soon  as 
can  be  done,  the  surface  shall  be  restored  to  its  former  condition, 
except  so  far  as  may  be  actually  required  for  ventilation  of  the 
tunnel  beneath  the  same  or  for  access  thereto ;  that  under  the 
provisions  of  the  act  of  the  legislature  of  the  State  of  New 
York,  passed  June  25,  1880,  entitled  "  An  act  to  provide  for  exca- 
vating and  tunneling  and  bridging  for  transportation  purposes 
within  villages  and  cities  of  this  State,"  it  is  necessary  that  said 
petitioner,  before  building  its  said  railroad,  shall  obtain  the  consent 
of  the  owners  of  one-half  in  value  of  the  property  bounded  on  the 
line  and  of  the  proper  authorities  having  control  of  the  streets, 
roads  and  public  places  aforesaid ;  or,  in  case  such  consent  of  the 
owners  of  property  bounded  on  the  line  cannot  be  obtained, 
the  General  Term  of  this  honorable  court  may,  upon  application, 
appoint  three  commissioners  who  shall  determine,  after  a  hearing 
of  all  parties  interested,  whether  said  petitioner's  said  railroad 
ought  to  be  allowed  to  be  built  underneath  said  streets,  roads  and 
public  places,  or  any  of  them,  and  in  what  manner  the  same  may 
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be  bo  built  with  the  least  damage  to  the  surface  and  to  the  use  of 
the  Burface  by  the  public ;  and  the  determination  by  said  commis- 
sioners, confirmed  by  this  honorable  court,  may  be  taken  in  lieu  of- 
the  consent  of  said  authorities  and  property  owners;  that  said 
petitioner  has  made  diligent  efforts  to  obtain  such  consent  of  owners 
as  aforesaid,  but  has  been  unable  to  obtain,  and  has  failed  to  obtain, 
such  consent,  and  that  such  consent  cannot  be  obtained  because  of 
the  refusal  of  the  owners  of  more  than  one-half  in  value  of  the 
property  bounded  on  the  main  line  of  said  petitioner's  said  railroad' 
to  consent  thereto,  as  appears  by  the  several  affidavits  *  *  * 
all  hereto  annexed  and  made  part  of  this  petition. 

Wherefore,  said  petitioner  prayed  that  this  court  will  appoint 
three  commissioners  to  determine,  after  a  hearing  of  all  parties 
interested,  whether  said  petitioner's  railroad  ought  to  be  allowed 
to  be  built  underneath  the  streets,  roads  and  public  places  aforesaid, 
or  any  of  them,  and  in  what  manner  the  same  may  be  so  built  with 
the  least  damage  to  the  surface  and  to  the  use  of  the  surface  by  the 
public ;  and  further  and  after  like  hearing,  and  after  duly  consider- 
ing and  making  allowance  for  all  advantages  to  accrue  to  the  city  of 
New  York  from  the  complete  readjustment  and  improved  arrange- 
ment of  all  sewerage,  water  and  other  conduits,  pipes  and  con- 
ductors, laid  or  to  be  laid  underneath  the  streets,  roads  and  public 
places  aforesaid,  and  of-  the  means  of  access  thereto,  to  report  their 
conclusions  as  to  what  security,  if  any,  should  be  given,  and  what 
compensation,  if  any,  should  be  made  to  said  city  of  New  York 
by  said  petitioner,  if  allowed  to  build  its  said  railroad,  and  as  to 
when  and  in  what  manner  such  compensation,  if  any,  should  be  paid, 
and  that  said  petitioner  may  have  such  other  or  further  relief,  or 
both,  in  the  premises  as  may  be  just. 

Orosvenor  P.  Zowe?**/  and  Charles  Francis  Stone,  for  the  motion. 

Robert  Sewett  and  Charles  P.  Daly,  for  the  New  York  Arcade 
Railway  Company. 

Thomas  P.  Wickes,  for  the  city  of  New  York. 

Horace  Russell  and  Jabish  Holmes,  Jr.,  for  Henry  Hilton  and 
other  opposing  property  owners. 
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Henry  D.  Sedgwick,  for  the  New,  York  Underground  Railway 
Company. 

0.  Vandehburghy  for  the  Broadway  Underground  Connecting 
Railway  Company,  opposed. 

Barrett,  J. : 

The  main  question  presented  by  this  application  is  whether  an 
underground  railroad,  such  as  that  which  the  petitioner  contemplates 
*  constructing  under  what  is  commonly  called  the  tunneling  act  of 
1880  (chap.  582),  is  a  street  railroad  within  the  meaning  of  article  3, 
section  18  of  the  Constitution.  If  it  is,  then  the  petitioner  con- 
cedes that  that  part  of  section  1  of  the  act  of  1880,  which 
substitutes  the  favorable  determination  of  commissioners,  when 
confirmed  by  the  General  Term,  for  the  consent  of  both  the  local 
authorities  and  property  owners,  is  unconstitutional ;  that  is,  unless 
the  provision  can  be  severed  and  the  substitute  confined  to  the 
consent  of  the  property  owners.  If  unconstitutional,  the  applica- 
tion, being  within  the  exception  suggested  in  the  Thirty-fourth 
Street  Case  (102  N.  Y.,  343),  should  be  denied,  for  certainly  legal 
machinery  should  not  be  set  in  motion  to  bring  about  a  result  for- 
bidden by  the  organic  law. 

The  question  has  been  very  ably  and  exhaustively  treated  by  the 
learned  counsel  for  the  petitioner,  and  I  confess  that  his  argument 
has  induced  me  to  subject  my  first  impression  to  rigid  analysis. 
After  full  consideration,  however,  I  am  satisfied  that  a  broader 
view  should  be  taken  of  the  amendment  of  1874  than  is  thus  con- 
tended for,  and  that  it  was  never  intended  to  limit  the  wholesome 
provisions  of  article  3,  section  18,  to  surface  and  elevated  railroads. 
Underground  railroads  in  cities  are  quite  as  gigantic  enterprises, 
and  involve  as  valuable  franchises  and  as  important  public  and 
private  interests  as  any  surface  or  elevated  railroad.  The  mischiefs 
aimed  at  by  the  amendment  apply  with  equal,  and  in  some  respects 
with  greater  force  to  underground  railroads.  The  local  authorities 
have  a  greater  interest  in  the  sewerage,  water  and  gas  systems 
beneath  the  surface  than  in  anything  upon  the  surface  likely  to 
be  affected  by  a  railroad.  The  property  owners  upon  the  line 
have  also  a  deep  interest  in  the  protection  of  their  vaults,  the 
security  of  their  buildings,  the  safety  of  the  street  surface  and  in 
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the  methods  to  be  adopted  for  ventilating  the  tunnels.  The  latter 
question  is  especially  important  in  a  case  where,  as  authorized  by 
this  act  (sec.  1),  surface  openings  are  adopted  and  the  ordinary 
street  use  is  correspondingly  limited.  And  why  is  not  an  under- 
ground railroad  a  street  railroad  within  both  the  letter  and  the 
spirit  of  the  Constitution  ?  The  petitioner  says  because  it  is  not 
within  the  popular  conception  of  the  term,  nor  within  the  concep- 
tion of  the  term  drawn  from  legislative  or  official  action.  But  the 
popular  conception  of  a  street  railroad,  and  the  intention  with  which 
the  amendment  was  framed  and  voted  for,  are  entirely  different  things. 
The  same  rules  of  construction  which  are  applicable  to  statutes 
govern  in  constitutional  interpretation.  The  intent  is  to  prevail  over 
the  literal  meaning  of  words.  The  general  purpose  of  the  constitu- 
tional amendment,  the  evils  which  existed  and  the  remedy  which 
was  sought,  are  all  to  be  considered.  {People  ex  rd.  Jackson  v. 
Potter,  47  N".  Y.,  375.)  Now,  it  would  be  not  only  a  narrow  con- 
struction, but  a  very  loose,  uncertain  and  varying  one,  which  would 
limit  the  phrase  "  street  railroad,"  as  embodied  in  this  amendment, 
to  what  the  petitioner  terms  "  the  image  responsive  to  the  phrase," 
which  each  voter  must  have  had  in  his  mind.  The  intention  could 
not  have  been  thus  to  impair  the  usefulness  of  the  measure,  nor  to 
limit  its  beneficent  operation  by  a  literal  definition  of  the  terra 
"street  railroad."  It  was,  rather,  within  any  fair  view  of  the 
entire  subject,  to  embrace  every  kind  of  street  railroad,  surface, 
elevated  or  underground,  in  the  existence  or  non-existence  of 
which  the  local  authorities  and  the  property  owners  might  have 
an  interest.  It  contemplated  not  only  such  structures  and  systems 
as  had  been  or  were  then  in  existence,  but  such,  also,  as  the 
future  of  science  and  enterprise  might  call  into  existence,  how- 
ever novel  and  however  foreign  to  the  present  conception  of  the 
voter. 

Looked  at  accurately  and  free  from  the  confusion  of  popular 
phraseology,  an  underground  railroad  is  not  beneath  the  street. 
It  is  beneath  the  surface  of  the  street,  But  it  is  upon  the  street. 
Any  depression  from  the  surface  would  be  equally  within  the 
reasoning  that  a  railroad  which  does  not  rest  Upon  the  surface 
is  not  a  street  railroad.  Whether  the  cut  be  of  six  inches  or 
of  six  feet,  whether  open  or  closed,  whether  tunneled  bv  the  entire 
Hto— Vol.  XLII       79 
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or  partial  retention  of  the  surface  as  a  vaulted  ceiling,  would  only 
raise  a  question  of  degree. 

It  is  true  that  in  the  illustration  of  an  open  cut  there  would  be 
a  loss  to  the  people  of  the  ordinary  surface  use,  but  the  illustration 
serves  when  we  are,  in  substance,  asked  to  interpolate  in  the  amend- 
ment, after  the  term  street  railroad,  the  words  "  resting  on  the 
surface  of  the  street."  There  is  therefore  nothing,  in  my  judg- 
ment, in  the  argument  from  popular  conception,  which  militates 
against  the  view  that  all  structures  making  use  of,  or  resting  any- 
where upon  the  street,  from  the  surface  downward,  are  within  the 
constitutional  provision. 

But  little  light  is  thrown  upon  the  question  by  the  historical 
reference  to  which  our  attention  has  been  called.  If  the  solution 
depended  upon  the  phraseology  of  past  legislation,  we  should  say 
that  the  references,  which  the  industry  of  counsel  has  placed  before 
us,  about  balance  each  other.  But  the  present  question  is  not  con 
eluded  by  phrases  in  legislative  acts  and  official  reports,  any  more 
than  it  is  by  popular  images  responsive  to  the  term  "  street  rail- 
road." It  is,  indeed,  of  very  little  consequence  whether  the 
legislature,  in  speaking  of  street  railroads,  uses  the  words  "in 
the  street "  or  the  words  "  upon  the  street."  We  find  the  words 
*c  in,"  "  through,"  "  along  "  and  "  upon  "  running  almost  equiva- 
lent^ through  past  legislation. 

It  is  also  natural  to  find  existing  structures  classified  in  particular 
language.  But  it  by  no  means  follows  that  it  was  intended  to  limit 
the  operation  of  the  amendment  to  structures  covered  by  such  claari 
fication.  What  is  more  important  than  these  legislative  definitions, 
as  bearing  upon  the  present  question,  is  the  course  of  legislative 
action  with  regard  to  the  consent  of  the  local  authorities  and  the 
property  owners.  It  was  to  fix  these  vital  rights,  sometimes  eon- 
ceded  and  sometimes  denied,  to  place  them  beyond  the  power  of 
legislative  infringement  that  the  people  acted.  It  may  safely  be 
asserted  that  these  were  the  " images"  which  the  voters  had  in 
their  minds,  rather  than  any  particular  motive  power  or  style  of 
railroad  structure,  or  system  of  transportation.  It  was  the  great 
principle  of  restricting  corporate  aggression  and  expanding  popular 
rights  that  was  voted  for  and  adopted.  Limitation  of  the  subjects 
upon  which  such  great  and  wholesome  principles  were  to  operate 
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would  have  been  wholly  inconsistent,  under  all  the  circumstances, 
with  the  declaration  of  the  principles  themselves. 

The  doctrine  of  legislative  exposition  is  also  invoked  by  the 
petitioner.  This  is  a  doctrine  peculiarly  applicable  to  cases  of 
donbt  (which  we  do  not  find  here),  and  one  which  should  certainly 
not  be  expanded  to  the  extent  of  practically  clothing  the  legislature 
with  judicial  functions.  Where  the  legislation  is  almost  contem- 
poraneous with  the  Constitutional  provision,  it  is,  of  course,  entitled 
to  greater  weight  than  an  act  passed,  as  was  that  under  considera- 
tion five  years  later.  Indeed,  the  only  act  which  comes  within 
the  contemporaneous  principle  is  the  rapid  transit  act  of  1875,  and 
there  underground  roads,  as  well  as  elevated  and  surface  roads,  are 
treated  as  within  the  constitutional  amendment  in  question.  It  is 
fair  to  assume  that  the  legislature,  when  thus  considering  the  great 
rapid  transit  scheme,  with  the  amendment  just  adopted  before  it, 
required  the  same  conditions  to  be  performed  by  all  railroads, 
whether  al>ove,  upon  or  beneath  the  surface,  because,  in  its  judg- 
ment, the  Constitution  required  all  such  railroads  to  be  treated  alike. 

Having  thus  concluded  that  the  act  of  1880,  in  the  particulars 
discussed,  is  unconstitutional,  I  do  not  think  that  the  petitioner's 
case  is  within  the  principle  that  when  part  of  an  act  is  constitutional 
and  part  unconstitutional,  that  part  which  is  valid  should  be  upheld, 
provided  it  is  separable  from  that  which  is  invalid.  This  principle 
would  enable  the  petitioner  to  proceed  under  the  act  up  to  the 
point  where  an  application  for  the  appointment  of  commissioners 
is  essential.  It  may  obtain  the  consent  of  the  local  authorities  and 
of  the  requisite  number  of  property  owners.  These  provisions  are 
valid  and  separable  from  what  follows.  But  when  an  application 
for  the  appointment  of  commissioners  becomes  necessary,  the  peti- 
tioner must  take  the  provision  on  that  head  as  it  is.  The  court 
cannot  sever  the  effect  which  the  act  gives  to  the  confirmation  of 
the  commissioners'  judgment.  We  cannot  say  that  there  shall  be 
a  constitutional  effect  when  the  act  declares  that  there  shall  be  an 
unconstitutional  one.  This  question  is  not  affected  by  the  peti- 
tioner's present  disclaimer.  The  act  does  not  substitute  the 
confirmation  of  the  commissioners'  judgment  for  the  consent,  either 
of  the  local  authorities  or  of  the  property  owners,  but  for  that  of 
both.     The  court  cannot  be  asked  to  produce  this  result  merely 
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because  the  petitioner  protests  .that  it  will  not  insist  npon  the 
unconstitutional  half,  especially  as  the  petitioner  by  no  means 
concedes  the  unconstitutionality  of  this  half,  but,  on  the  contrary, 
in  contending  that  its  railroad  is  not  a  street  railroad  at  all,  within 
the  amendment,  necessarily  assumes  the  position  that  the  legislature 
was  not  constitutionally  bound  to  require  either  the  consent  of  the 
local  authorities  or  of  the  property  owners,  or  any  judicial  substi- 
tute for  the  latter.  In  other  words,  that  as  to  underground  railroads 
in  cities,  the  people  are  as  completely  at  the  mercy  of  the  legislature 
(except  as  to  special  legislation)  as  they  were  before  the  constitu 
tional  amendment  was  adopted. 

For  these  reasons  I  am  of  opinion  that  the  application  for  the 
appointment  of  commissioners  should  be  denied. 

Brady,  J.,  concurred. 

Motion  for  the  appointment  of  commissioners  denied. 


HUGH  N.  CAMP,  as  Temporary  Administrator  op  thb 
Estate  op  OWEN  GEOGHEGAN,  Deceased,  Appellant, 
v.  JEREMIAH  A.  HALLANAN,  Respondent. 

Statute  ofUmUatione  —  when  a  judgment  of  the  New  York  Marine  Court  ie  deemed  to 
be  a  Judgment  of  a  court  of  record,  although  the  court  woe  not  a  court  of  record  at 
the  time  of  tie  entry. 

On  December  6,  1868,  a  Judgment  was  recovered  against  the  defendant  in  this 
action  in  the  Marine  Court  of  the  city  of  New  York.  At  that  time  that  court 
was  not,  except  in  a  limited  sense  and  for  certain  purposes,  a  court  of  record, 
but  it  was,  by  chapter  629  of  1872,  made  a  court  of  record  to  and  for  all  intents 
and  purposes. 

Held,  that  the  Judgment  was  that  of  a  court  of  record,  which  would  not  be  pre- 
sumed to  have  been  paid  until  after  the  expiration  of  twenty  years  from  the 
time  of  its  recovery. 

Appeal  from  an  order,  made  at  a  Special  Term,  denying  a  motion 
for  a  temporary  injunction. 

N.  J.  Waterburyy  Jr.)  for  the  appellant. 

Henry  F.  Zippcld,  for  the  respondent. 
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Brady,  J. : 

The  object  of  this  action  was  to  prevent  the  enforcement  of  a 
judgment,  existing  unsatisfied  against  the  defendant,  upon  the  ground 
that  it  had  lost  all  vitality  under  the  statute  of  limitations.  It  was 
recovered  in  the  Marine  Court  of  this  city,  which,  at  the  time 
(December  6,  1868),  was  not  a  court  of  record,  except  in  a  limited 
sens?  and  for  certain  purposes ;  but  in  1872,  by  chapter  629  of  the 
Laws  of  that  year,  it  was  made  a  court  of  record,  to  and  for  all 
intents  and  purposes,  and  its  jurisdiction  enlarged. 

It  is  conceded  that  when  the  judgment  was  perfected,  under  the 
Code  then  prevailing,  the  period  limited  for  the  commencement  of 
an  action  upon  it  was  twenty  years  (Code  of  Pro.,  §  90;  Conger  v. 
Vandewater,  1  Abb.  [N.  8.],  126 ;  Ddavan  v.  Florence^  9  Abb., 
277,  note) ;  but  it  is  supposed  by  the  appellant  that  the  Code  of  Civil 
Procedure,  adopted  in  1876,  by  section  382  supplanted  section  90 
of  the  old  Code  and  shortened  the  period  of  twenty  to  six  years. 

The  Marine  Court,  as  we.  have  seen,  had  at  that  time  been 
declared  to  be  a  court  of  record  to  and  for  all  intents  and  purposes, 
and  section  382,  subdivision  7,  must  therefore  be  considered  with 
reference  to  any  and  all  provisions  in  the  Code  bearing  upon  that 
subject.  The  provision  of  section  382,  so  far  as  it  applies  to  this 
case,  is  that  an  action  must  be  commenced  within  six  years  "  upon 
a  judgment  or  decree  rendered  in  a  court  not  a  court  of  record." 
But  this  must  be  taken  in  conjunction  with  section  2  of  the  same 
Code  as  suggested  and  in  which  the  Marine  Court  is  enumerated  as 
one  of  the  courts  of  record  of  the  State.  And  thus  the  period  of 
limitation  within  which  the  judgments  of  that  court  lived,  for  the 
purposes  of  an  action  was  continued  and  preserved  by  express  terms, 
the  same  as  before  its  passage. 

There  can  be  no  doubt  of  the  right  of  the  legislature  thus  to 
declare  the  law.  {Acker  v.  Acker >  81  N.  Y.,  143.)  This  question, 
it  should  be  observed,  is  not  effected  in  any  way,  therefore,  by  the 
omission  in  the  statute  of  1872  (supra)  of  language  showing  an 
intention  to  give  it  a  retroactive  effect,  or  of  express  words  consti- 
tuting the  Marine  Court  a  court  of  record  as  to  judgments  then 
existing,  inasmuch  as  the  Code  of  1876  was  passed  when  the  court 
was  not  only  a  court  of  record  but  recognized  as  such  therein,  and 
the  legislature  had  the  right  to  change  or  continue  the  statute  of 
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limitations,  relating  to  it  if  necessary  or  expedient.  Such  a  pro- 
cedure affects  the  remedy  but  does  not  impair  the  obligation  of 
contracts.    (Acker  v.  Acker,  supra.) 

This  question  has  been  passed  upon  by  the  General  Term  of  the 
Marine  Court,  and  a  similar  conclusion  expressed  by  Mo  Adah,  J., 
We  are  no?  advised  of  the  views  entertained  by  the  learned  justice 
presiding  in  the  court  below,  but  we  assume  that  he  arrived  at  the 
same  result  from  the  same  mode  of  reasoning. 

We  think  the  order  appealed  from  should  be  affirmed,  with  tea 
dollars  costs  and  disbursements. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


PHINNEY  AYRES  and  SAMUEL  E.  AYRES,  Appellants, 
v.  SARAH  J.  DOTING,  Respondent. 

• 
Diversion  of  a  promissory  note  from  the  use  to  which  it  was  to  have  been  applied — 
when  that  foot  may  be  $et  up  by  the  maker  as  a  defense  to  an  action  brought  by  a 
transferee  of  the  notet  receiving  the  same  a»  ooUateral  to  a  pre-existing  indebtedness. 

In  this  action  brought  upon  a  promissory  note  given  by  the  defendant  to  one 
John  D.  Taylor,  and  transferred  to  the  plaintiffs  before  maturity,  the  defendant 
set  up,  as  a  separate  defense,  that  Taylor  being  indebted  to  one  Shaw  in  the 
sum  of  $150  for  services  rendered,  in  obtaining  the  contract  for  the  doing  of 
the  work  which  furnished  the  consideration  of  the  note,  applied  to  the  defendant 
before  the  last  payment  was  due  for  notes  amounting  to  $350;  that  tho  defend- 
ant had  agreed  to  satisfy  and  pay  the  claim  of  Shaw  out  of  the  proceeds  of  the 
last  payment,  and  she  refured  to  give  the  notes;  that  then  Taylor  promised  that 
if  two  notes,  one  for  $100  and  the  other  for  $150  were  given,  he  would  deliver 
the  $150  note  to  Shaw  in  payment ;  that  thereupon  the  $150  note  was  made  and 
delivered  ;  that  Taylor  diverted  this  $150  note  from  the  purpose  for  which  it 
was  made;  that  no  consideration  or  value  was  given  for  the  note  by  the  plain- 
tiffs, who  received  the  same  as  collateral  and  in  consideration  of  an  antecedent 
indebtedness  of  Taylor  to  them. 

Held,  that  the  facts  so  set  up  established  a  defense,  and  that  a  demurrer  interposed 
thereto  by  the  plaintiffs  was  properly  overruled. 

Appeal  from  a  judgment  overruling  a  demurrer  interposed  to  the 
second  defense  set  up  in  the  defendant's  answer. 
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James  B.  Lockwoods  for  the  appellants. 
John  C.  Shaw,  for  the  respondent. 

Brady,  J.: 

This  action  was  predicated  of  a  promissory  note  given  by  the 
defendant  to  one  John  D.  Taylor  and  transferred  before  maturity 
for  a  valuable  consideration. 

It  is  alleged  in  the  complaint  that  the  defendant  gave  the  note  to 
John  D.  Taylor  in  payment  for  work  and  labor  performed  and 
materials  furnished  by  him  to  her,  and  which  allegation  is  admitted. 

The  defendant,  however,  for  a  separate  defense,  set  up  that 
Taylor  was  indebted  to  John  0.  Shaw  in  the  sum  of  $150  for  ser- 
vices rendered  in  obtaining  for  him  the  contract  for  the  work  done, 
and  which  sum  was  to  be  paid  out  of  the  last  payment  for  the 
work  performed  and  materials  furnished  and  supplied  by  Taylor 
at  the  request  of  and  upon  the  houses  belonging  to  the  defendant ; 
and  that  thereafter,  and  before  the  last  payment  became  due,  which 
was  to  be  made  to  Taylor  under  the  contract,  he  applied  to  the 
defendant  for  notes  aggregating  the  sum  of  $250 ;  that  the  defend- 
ant refused  to  give  him  the  notes,  as  she  had  agreed,  in  consideration 
of  his  promise,  to  satisfy  and  pay  the  claim  of  Shaw  out  of  the  pro- 
ceeds of  the  last  payment,  and  that  thereupon  Taylor  promised 
that,  if  the  notes  were  made  out  and  divided  in  amounts,  that  is,  one 
for  $150,  he  would  deliver  it  to  Shaw  in  payment,  and  that  there- 
upon and  upon  his  express  agreement  that  the  note  of  $150  would 
be  delivered  to  Shaw  in  payment  of  his  claim  against  Taylor,  the 
defendant  made  and  delivered  the  note  for  that  amount  mentioned 
in  the  complaint ;  that  Taylor  unlawfully  and  wrongfully  failed  to 
deliver  that  note  to  Shaw,  but  diverted  the  same  from  the  purpose 
for  which  it  was  made  and  delivered,  and  finally,  the  defendant, 
upon  information  and  belief,  charged  that  no  consideration  or  value 
was  given  for  the  note  by  the  plaintiffs,  who  received  .the  same  as 
collateral  and  in  consideration  of  an  antecedent  indebtedness  of 
Taylor  to  them. 

The  learned  justice  in  the  court  below  held  the  defense  set  up  a 
good  one  and  in  this  view  we  concur.  In  the  case  of  the  Grocsrs* 
Bank  v.  Pmfield  (69  N.  T.,  502)  it  was  held  after  a  full  exami- 
nation of  the  authorities,  it  is  true,  that  where  a  promissory  note 
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was  made  for  the  accommodation  of  the  payee,  but  without  restric- 
tion as  to  its  use,  an  indorsee  taking  it  as  collateral  security  for  the 
antecedent  debt  of  the  indorser,  without  other  consideration,  but  in 
good  faith  and  before  dishonor,  occupied  the  position  of  a  holder 
for  value.  But,  at  the  same  time,  the  court  declared  it  to  be 
undoubtedly  the  rule,  that  where  the  note  was  diverted  from  the 
purpose  for  which  it  was  entrusted  to  the  payee  and  some  other 
equity  existed  in  favor  of  the  maker,  it  was  necessary  that  the 
holder  should  have  parted  with  valne  on  the  faith  of  the  note  in 
order  to  cut  off  the  equity.  (See  Pool  v.  Watson,  50  Supr.  Ct.,  53 ; 
Continental  National  Bank  v.  Townsend,  87  N.  T.,  8,  10.) 

The  rule,  applicable  to  the  defense  set  up  herein  by  the  defendant, 
is  well  stated  in  Tmsdale  v.  Murray  (9  Daly,  449),  in  which  it  is 
said  that  it  was  always  competent  for  the  maker  to  fix  the  condi- 
tion upon  which  the  note  shall  be  transferred,  and  to  prohibit  its 
transfer  unless  that  condition  be  complied  with ;  and  further,  that 
one  who  takes  a  note,  the  use  of  which  is  restricted,  as  collateral 
security  for  an  antecedent  debt,  cannot  recover  jpon  it. 

The  learned  counsel  for  the  plaintiffs  thinks  that  whatever 
happened  between  Shaw  and  Taylor  is  res  inter  alios  acta  and  did 
not  concern  the  defendant,  and  that  there  was  no  obligation  on  her 
part  to  pay  Shaw  anything ;  and  the  case  of  Wheeler  y.  Allen  (59 
How.,  118)  is  cited  as  demonstrating  the  instability  of  the  defense 
which  has  just  been  considered.  But  in  that  case,  although  it  was 
held  that  if  an  indorser  had  no  interest  in  the  way  in  which  the 
proceeds  of  a  note  were  to  be  used,  it  was  no  defense  to  him  tliat 
he  was  told  the  note  was  to  be  discounted  at  a  bank,  though  it  was 
in  fact  the  intention  of  the  maker,  whom  he  accommodated,  to  use 
the  note  to  pay  an  antecedent  debt,  and  though  the  note  be  so  used. 
It  was  nevertheless  said  that  there  was  nothing  in  the  case  to  show 
a  misappropriation  of  the  note. 

Assuming  the  doctrines  of  that  case  to  be  perfectly  well  settled, 
it  has  no  application  to  the  facts  developed.  If  the  defendant 
chose,  as  she  has  done,  to  protect  a  creditor  of  her  contractor,  and 
he  assented  to  the  arrangement  by  which  such  protection  was  accom- 
plished, the  agreement  between  them  is  controlling,  and  any 
departure  from  it  must  be  governed  by  the  rules  of  law  which  may 
be  invoked  under  the  circumstances.     She  had  a  perfect  right  to 
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say :  "  I  will  give  you  a  note  for  a  hundred  and  fifty  dollars,  but 
it  is  upon  the  express  understanding  that  it  shall  be  delivered  to  one 
of  your  creditors,  whose  claim  grew  out  of  the  contract  between 
you  and  me."  Of  course,  he  might  have  declined  to  accept  a  note 
under  the  circumstances,  and  to  have  prosecuted  his  claim,  if  he 
had  one,  against  her.  But  having  submitted  to  the  condition 
imposed,  it  is  binding  upon  him  and  upon  his  creditor,  who  accepted 
a  note  thus  restricted  and  diverted  only  as  collateral  to  and  in 
settlement  of  an  antecedent  debt. 
For  these  reasons  the  judgment  should  be  affirmed,  with  costs. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


MART  MACKAY  GREENWOOD,  Plaintiff,  v.  EDMUND 
F.  HOLBROOK  and  FREDERICK  W.  FOOTE,  Executors 
of  WILLIAM  W.  WRIGHT,  Deceased,  and  Others, 
Defendants. 

Construction  of  an  agreement— when  the  wards  * 'legal  representatives  "  meant  exectttore 
and  administrators,  and  not  next  of  kin. 

John  Greenwood  died  in  May,  1865,  having  by  his  will  devised  substantially 
all  bis  estate  to  his  widow  during  her  life,  with  remainder  to  his  four  children 
on  her  death;  opposition  was  made  to  the  probate  of  the  will,  which  was 
abandoned  upon  the  widow's  entering  into  an  agreement  by  which  she  was 
to  pay,  during  her  life,  one-eighth  of  the  net  income  to  each  of  the  four  children, 
and  in  case  of  the  death  of  either  of  said  children  during  her  life,  she  was  to 
pay  the  one-eighth  part  of  said  income,  so  "  agreed  to  be  paid  to  the  child  so 
dying,  to  his  or  her  legal  representatives"  so  long  as  the  said  covenants  and 
agreements  should  be  observed  and  performed. 

One  of  the  daughters  died  childless  in  1880.  leaving  a  will  by  which  she  gave  all 
her  estate  to  her  husband,  stating  therein  that  she  intended  to  include  all  inter- 
ests acquired  and  to  be  acquired  by  her  from  the  estate  of  her  father.  The 
husband  died  in  1884,  leaving  a  will,  of  which  the  defendants,  Holbrook  and 
Foote,  were  appointed  executors. 

Eelrt,  that  the  words  "legal  representatives"  meant  executors  and  adminis- 
trators, and  not  next  of  kin,  and  that  the  one  eighth  of  the  income,  to  which  the 
daughter  so  dying  was  entitled,  should  be  paid  to  the  executors  of  the  hus- 
band, and  not  to  the  brothers  and  sisters,  or  their  issue,  of  the  daughter  so  dying. 
Hun— Vol.  XLII        80 
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Appeal  from  a  judgment,  entered  upon  the  trial  of  this  action  at 
a  Special  Term. 

The  action  was  to  obtain  a  construction  of  certain  portions  of  an 
agreement  made  between  the  plaintiff,  the  widow  of  one  Isaac  John 
Greenwood,  and  his  children. 

Stephen  P.  Nash,  for  Holbrook  and  Foote,  defendants,  appellants. 

C.  A.  Handy  for  Isaac  J.  Greenwood,  defendant,  respondent. 

Beady,  J. : 

It  appears  from  the  record  in  this  case  that  John  Greenwood  died 
May  14,  1865,  leaving  a  widow,  the  plaintiff,  and  four  children. 
By  his  will  he  substantially  devised  all  his  estate  to  his  widow 
during  life  or  widowhood,  his  children,  under  the  will,  taking  the 
estate  given  them  subject  to  this  life  estate.  Opposition  to  the  pro- 
bate of  the  will  having  been  made,  an  agreement  was  entered  into, 
by  which  it  was  to  be  abandoned  upon  the  widow's  paying  one-half 
of  the  net  income  to  the  children  during  her  life,  that  is,  one-eighth 
to  each  of  the  four  children.  Eliza  Jane  Wright,  one  of  the  children, 
died  childless  on  the  18th  of  April,  1880,  leaving  a  will  by  which 
she  devised  and  bequeathed  to  her  husband  all  her  estate.  The  will 
contained  the  following  clause  :  "  And  I  intend  to  iuclude  in  this 
devise  and  bequest  all  interests  acquired,  and  to  be  acquired  by  me 
from  the  estate  of  my  late  father."  Her  husband  died  in  1884, 
leaving  a  will  by  which  the  defendants,  Holbrook  and  Foote,  were 
made  executors,  and  who  claimed  that  their  testator,  under  the  will 
of  his  wife,  and  the  agreement  already  mentioned,  acquired  the  right 
to  one-eighth  of  the  income  of  the  estate  for  the  rest  of  the  life  or 
widowhood  of  the  plaintiff.  The  learned  court  below  sustained  this 
claim.  The  appellants,  however,  insist  that  after  the  death  of  Mre. 
Wright  the  interest  acquired  by  the  agreement  went  to  her  next 
of  kin.  The  clause  of  the  agreement  upon  which  the  controversy 
herein  arises  is  as  follows :  "  And  it  is  hereby  further  agreed  that 
in  case  of  the  death  of  either  of  the  said  four  children,  during  the 
widowhood  of  the  said  party  of  the  first  part,  she  will  pay  the  one- 
eighth  part  of  said  income  hereby  agreed  to  be  paid  to  the  child 
so  dying,  to  his  or  her  legal  representatives^  so  long  as  the  said 
covenants  and  agreements  shall  be  observed,  performed  and  ful- 
filled as  above  mentioned." 
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The  learned  justice  in  the  court  below  thought  that  the  phrase 
legal  representatives  contained  in  the  clause  means  executors  or 
administrators,  that  being  the  ordinary  signification  of  the  term 
where  reference  was  made  to  personal  estate  only,  and  he  said  that 
a  careful  consideration  of  the  circumstances  under  which  the  agree- 
ment was  made  had  led  him  to  the  conclusion  that  the  words  in 
question  were  meant  to  have  the  ordinary  meaning. 

The  agreement,  as  conceded  by  the  learned  counsel  for  the  appel- 
lant, was  equivalent  to  an  assignment  to  each  of  the  children  of 
one-eighth  of  the  life  estate  which  could  have  been  disposed  of  by 
the  owner  and  would,  of  course,  pass  under  her  will.  It  was,  as  he 
correctly  observes,  a  vested  interest  pour  autre  vie/  but  while  the 
respondent  contends  that  the  clause  embracing  the  words  "  his  or 
her  legal  representatives"  was  inserted  for  more  abundant  caution 
to  confirm  this  view,  he  insists,  on  behalf  of  his  client,  that  the  effect 
of  it  was  to  limit  the  interest  granted  by  providing  what  should 
become  of  it  if  either  of  the  children  should  die  before  their  mother, 
in  which  case  she  agreed  to  pay  the  income,  not  to  the  executor  or 
administrator,  which  would  have  been  the  proper  phrase  to  use  if  it 
had  been  intended  to  confirm  and  carry  out  the  view  just  suggested, 
but  to  "  his  or  her  legal  representatives,"  that  is,  to  his  or  her 
brothere  and  sisters,  or  their  issue  and  next  of  kin.  And  the  learned 
counsel  proceeds  in  his  brief  to  cite  a  number  of  cases  in  which  the. 
words  u legal  representatives"  were  held  to  mean  next  of  kin. 
Assuming  that  what  these  words  mean  must  be  determined  by  the 
mode  and  connection  in  which  they  are  used,  the  mode  and  connec- 
tion in  which  they  are  used  in  this  case  makes  it  apparent  that  the 
interest  being  an  absolute  undertaking  to  pay  a  certain  sum,  thus 
creating  an  absolute  right  to  receive  and  transfer  it,  authorized  and 
legalized  the  disposition  of  it  by  will  to  any  person  or  perf  ons  whom 
the  testator  thought  proper  to  name ;  and  this  absolute  right  cannot 
be  interfered  with  by  any  interpretation  hostile  to  that  view.  Where 
the  object  and  design  of  an  agreement,  as  understood  by  both  par- 
ties, is  to  change  the  ordinary  signification  of  a  phrase,  there  should 
be  something  in  the  instrument  itself,  if  there  exists  no  proof  which 
could  be  given  aliunde,  to  show  such  object  and  design.  From  the 
will  of  Mrs.  Wright,  however,  it  conclusively  appears  that  she 
regarded  the  agreement  as  one  conferring  upon  her  an  absolute 
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right  to  receive  one-eighth  of  the  income,  and  the  right  of  disposi- 
tion in  any  manner  that  she  thought  proper,  regarding  it  as  part  of 
her  father's  estate,  to  which,  though  she  was  not  entitled  by  the 
express  clauses  of  the  will,  she  acquired  title  by  compromise  and 
was  thus  enjoying  and  disposing  of  her  own  property. 

For  these  reasons,  without  any  extended  examination  of  the  cases 
bearing  upon  the  subject  which  may  be  regarded  as  somewhat 
numerous  and  might  lead  to  confusion,  it  is  thought  that  the  learned 
judge  in  the  court  below  was  right,  and  that  the  judgment  should 
be  affirmed. 


Daniels  and  Churchill,  JJ.,  concurred. 
Judgment  affirmed. 


NICHOLAS  KILROY,  Appellant,  v.  WILMER  S.  WOOD, 
Individually  and  with  Others,  Trustees  Under  Will  of 
SILAS  WOOD,  Deceased,  Respondents. 

Action  to  reach  the  surplus  income  of  a  trust  fund —  the  habits  and  ability  of  the 
cestui  que  trust  are  to  be  considered  in  determining  the  amount  to  be  allowed  to  htm 
for  his  maintenance — the  plaintiff  must  prove  that  there  is  a  surplus. 

Where  a  judgment  creditor  seeks  to  compel  so  much  of  the  income  of  a 
•  cestui  que  trust,  as  exceeds  what  is  necessary  for  his  suitable  support  and  main- 
tenance, to  be  applied  to  the  payment  of  his  debt,  the  court  in  determining  what 
is  a  proper  amount  to  be  allowed  for  the  expenditures  of  the  cestui  que  trust, 
will  consider  the  manner  in  which  he  has  been  brought  up,  the  habits 
acquired  by  him,  and  his  ability  to  take  care  of  his  property. 
To  entitle  the  plaintiff  to  succeed  in  such  an  action  he  must  prove  that  there 
Is  a  surplus  of  income,  and  where  he  fails  so  to  do  his  complaint  will  be 
dismissed. 

Appeal  from  a  judgment  at  a  Special  Term,  dismissing  the 
complaint  upon  the  merits. 

P.  <£  D.  Mitchell,  for  the  appellant 

F.  B.  Candler  and  M*  Z.  Erlangery  for  the  respondents. 

Brady,  J. : 

This  action  was  commenced  for  the  purpose  of  reaching  certain 
alleged  accumulations  of  income,  constituting  a  surplus  over  and 
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above  the  amount  which  should  be  allowed  to  the  beneficiary, 
Wilmer  8.  Wood,  for  his  necessary  expenditures.  He  was  the 
beneficiary  under  a  clause  in  the  will  of  his  father,  which  provided 
for  the  appropriation  of  a  part  of  the  income  of  his  estate,  without 
the  power  of  anticipation  of  any  surplus  of  income  until  he  should 
attain  full  age,  when  the  trustees  were  authorized  to  advance  such 
accumulations  or  to  keep  them  invested  or  give  them  to  him  from 
time  to  time,  as  they  thought  best. 

The  evidence  establishes  that  the  beneficiary  is  in  receipt  of  a 
handsome  income,  which  the  learned  justice  in  the  court  below 
thought  was  not  more  than  sufficient  to  support  him  in  the  manner 
in  which  he  had  been  accustomed  to  live,  and  was  not  beyond  what 
his  father  intended  to  provide  for  him. 

It  has  been  held,  in  a  series  of  cases,  that  a  judgment  creditor  is 
entitled  to  the  appropriation  of  the  income  beyond  what  is  neces- 
sary for  the  suitable  support  and  maintenance  of  the  cestui  que  trust 
and  those  dependent  upon  him.  (Code  Civil  Pro.,  §§  1871  to  1879 ; 
Williams  v.  Thorn,  70  N.  T.,  270;  Chaff  v.  Bonnett,  31  id.,  9; 
Craig  v.  Hone,  2  Edw.  Oh.,  376  and  554 ;  ToUes  v.  Wood,  99  N.  T., 
616 ;  Sittick  v.  Mason,  2  Barb.  Ch.,  79.)  And  in  determining 
what  is  a  proper  amount  to  be  allowed  for  his  expenditures,  it 
seems  to  be  regarded  as  proper  to  consider  the  manner  in  which 
he  has  been  brought  up,  the  habits  acquired  by  him,  and  his  ability 
to  take  care  of  his  property.  It  was  said  in  the  case  of  SUlick  v. 
Mason  (supra) :  "  It  certainly  was  the  misfortune  of  the  defeudant 
that  he  was  brought  up  in  idleness,  under  the  idea  that  he  was  to 
inherit  a  large  estate,  and  that  it  was  unnecessary  that  he  should 
acquire  any  business  habits,  so  as  to  fit  him  to  acquire  property  or 
to  enable  him  to  take  care  of  it  if  given  to  him  by  others/'  And 
in  the  same  case  the  chancellor,  after  determining  the  amount  which 
should  be  allowed  the  beneficiary,  sfcid:  "And  they  should  not, 
upon  a  fair  construction  of  the  statute  on  this  subject,  be  permitted 
to  indulge  in  extravagant  expenditures  whilst  the  defendants' 
creditors  remained  unpaid." 

The  same  observation  applies  in  this  case.  But  the  difficulty  in 
disturbing  the  judgment  arises  from  the  fact  that  there  is  not 
sufficient  evidence  to  show,  indeed  it  may  be  said  that  there  is  no 
evidence  on  the  part  of  the  plaintiff  tending  to  show,  what  would  be 
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a  proper  amount  to  allow  the  beneficiary  for  his  support.  He  is, 
as  claimed  in  the  defendants9  points,  a  gentleman  of  high  social 
standing,  whose  associations  are  chiefly  with  men  of  leisure,  and  is 
connected  with  a  number  of  dabs,  with  the  usages  and  customs  of 
which  he  seems  to  be  in  harmony  both  in  practice  and  expenditure, 
and  it  is  insisted  on  his  behalf  that  his  income  is  not  more  than 
sufficient  to  maintain  his  position  according  to  his  education,  habits 
and  associations.  And  this  may  be  so,  yet  it  would  seem  that  evidence 
might  have  been  adduced  which  would  establish  his  ability  to  live 
jpon  a  smaller  sum  than  the  whole  income,  and  thus  relieve  himself 
from  the  burden  of  a  debt  which  seems  to  have  been  justly  con- 
tracted. But  the  evidence  is  wholly  insufficient  on  this  subject  on 
behalf  ot  the  plaintiff.  « 

In  the  case  of  Sittick  v.  Mason  (supra),  a  reference  was  made  to 
a  master  to  ascertain  and  report  what  would  be  a  reasonable  amount 
of  the  income  for  the  support  of  the  defendant  and  his  family. 

It  was  the  duty  of  the  plaintiff  to  show,  in  order  to  succeed,  that 
there  was  a  surplus  of  income,  and  which,  as  already  suggested,  he 
has  failed  to  do. 

An  examination  has  been  made  of  the  exceptions  presented  upon 
the  record,  and  it  has  been  found  that  none  of  them  is  sufficient  to 
change  the  result  which  must  be  declared,  the  inherent  difficulty  in 
the  plaintiff's  case  being,  as  already  suggested,  the  failure  to  show, 
by  proper  and  sufficient  evidence,  that  there  was  a  surplus  of  income. 

For  these  reasons  the  judgment  must  be  affirmed. 


Davis,  P.  J.,  concurred. 
Judgment  affirmed. 


JOI1N  I.   TILTON,  Appellant,   v.  SUSAN  M.  VAIL  aro 
Others,  Respondents. 

Action  for  partition — a  tenant  by  Vie  curtesy,  of  an  undivided  share,  may  maintain 
tY—  Code  of  GivU  Procedures  sec,  1582. 

.  In  January,  1871,  one  Vail  died  seized  of  certain  real  estate,  leaving  him  sur- 
viving his  widow,  a  son  and  two  daughters.  In  December,  1891,  one  erf 
the  daughters  intermarried  with  the  plaintiff.    On  June  80,  1884,  she  gave 
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birth  to  a  male  child,  who  lived  only  for  a  day,  and  on  July  eighth  she  died  intes- 
tate, leaving  her  mother,  sister,  brother  and  the  plaintiff  her  surviving. 
HeUL  that  the  real  estate  was  held  by  the  plaintiff  and  the  widow  and  surviving 
children  of  Vail  as  tenants  in  common,  and  that  the  plaintiff  was  entitled  to 
maintain  an  action  for  the  partition  of  the  property  under  the  provisions  of 
section  1683  of  the  Code  of  Civil  Procedure. 

Appeal  from  an  order  denying  a  motion  for  a  reference  to  take 
proof  of  title. 

William  C.  Beeeher9  for  the  appellant 

Alexander  Thain,  for  the  respondents. 

Brady,  J. : 

This  action  was  brought  for  the  partition  of  real  estate  situate  in 
this  city.  Joshua  R.  Vail  died  seized  of  the  premises  in  January, 
1871,  leaving  him  surviving  his  widow,  Susan  M.  Vail,  his  son* 
John  R  Vail,  and  his  daughters,  Adelina  M.  Vail  and  Lilla  tf.  Vail. 
Lilla,  on  the  15th  of  December,  1881,  intermarried  with  the  plain- 
tiff. On  the  30th  of  June,  1884,  she  gave  birth  to  a  male  child, 
who  lived  only  for  a  day,  and  she  died,  upon  the  eighth  of  July 
following,  intestate,  leaving  her  mother,  sister,  brother  and  tin 
plaintiff  surviving. 

The  complaint  avers  that  the  plaintiff  and  defendant  are  tenants 
in  common  in  possession,  which  is  admitted,  and  it  is  also  admitted 
that  the  former  is  entitled  to  an  estate  in  the  premises  as  tenant  by 
the  curtesy  in  the  nndivided  one-third  part  which  his  wife,  Lilla 
B.  Tilton,  took,  subject  to  the  dower  right  of  the  defendant,  Susan 
M.  Vail,  and  incumbrances,  if  any.  But  the  defendants  by  answer, 
although  admitting  ftie  facts  which  have  been  stated,  still,  upon 
information  and  belief,  claim  that  the  plaintiff  has  no  such  interest 
in  the  premises  as  entitles  him  to  maintain  the  action.  And  this 
view  was  sustained  by  the  learned  justice  to  whom  application  was 
made  for  an  order  of  reference  to  take  proof  of  title,  and  who 
denied  it  upon  the  ground  that  the  plaintiff  could  not  maintain  the 
action,  and  which  is  stated  without  elaboration  by  the  learned 
justice 

Prior  to  the  enactment  of  the  Code  of  Procedure  it  was  declared 
in  a  series  of  cases  that  a  tenant  by  the  curtesy  could  maintain  an 
action  for  partition.    (Biker  v.  Darke,  4  Edw.  Ch.,  668 ;  Sears  v. 
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Ilyery  1  Paige,  483,  486 ;  Freeman  on  Cotenancy  and  Partition, 
§  456 ;  5  Wait's  Prac.,  30.)  The  Code,  by  section  1532,  provides 
that :  "  Where  two  or  more  persons  hold  and  are  in  possession  of 
real  property,  as  joint  tenants  or  as  tenants  in  common,  in  which 
either  of  them  has  an  estate  of  inheritance  or  for  life  or  for  years,  any 
one  or  more  of  them  may  maintain  an  action  for  the  partition  of 
the  property,  according  to  the  respective  rights  of  the  persons 
interested  therein."  And  the  proposition  is  at  once  suggested  that 
if  the  plaintiff  is  a  tenant  in  common  in  possession,  he  is  within  the 
purview  of  this  statute. 

Tenants  in  common  are  such  as  hold  by  several  and  distinct  titles, 
but  by  unity  of  possession,  and,  therefore,  one  may  hold  his  part  in 
fee  simple  and  the  other  in  tail  or  for  life.  There  is  no  necessity 
for  unity  of  interest.  (Chase's  Blackstone,  368.)  Or,  to  express  it 
differently,  tenants  in  common  are  such  as  have  a  unity  of  posses- 
sion, but  a  distinct  and  several  title  to  their  shares.  (Williams  on 
Real  Property,  136.)  To  the  same  effect  see  McCall  on  Real 
Property.    (P.  133,  §  21), 

The  plaintiff,  Jn  consequence  of  his  life  estate,  being  a  tenant  in 
common,  and  in  possession  in  common  with  others,  of  the  premises 
of  which  partition  is  sought  under  the  section  just  referred  to,  seems 
to  have  an  undoubted  right  to  maintain  the  action.  There  are 
other  sections  of  the  Code  which  may  be  said  to  bear  upon  this 
subject,  but  it  is  not  necessary  to  consider  them,  inasmuch  as  it 
might  lead  to  confusion.  The  section  referred  to  is  broad  and 
comprehensive,  and  seems  to  be  unanswerable. 

For  these  reasons  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements  to  abide  the  event. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred  in  the  result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to  abide 
event. 
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WILLIAM  H.  M.  SANGER,  Respondent,  v.  JAMES  M.  SEY- 
MOUR and  Otheb8,  Appellants. 

Inspection  of  books  and  paper  $ — an  order  compelling  their  production  toiU  not  be 
granted  unlets  it  i$  needed  to  enable  the  party  to  present  hie  own  ease. 

This  action,  brought  to  recover  the  amount  found  to  be  due  to  the  plaintiff  from 
the  defendants  on  a  settlement  of  the  accounts  of  the  parties,  was  defended 
upon  the  ground  that  the  settlement  was  obtained  by  fraud,  duress  and  coer- 
cion, and  the  defendants  asked  that  it  be  set  aside.  * 

Upon  an  appeal  from  an  order  granting  an  application  made  by  the  plaintiff  for 
a  discovery  and  inspection  of  certain  books  and  papers,  the  defendants  claimed 
that  the  only  question  to  be  tried  was  whether  the  defendants  gave  up  certain 
securities  and  signed  the  agreement  through  fear,  duress  and  fraud  practiced 
on  the  part  of  the  plaintiff. 

Held,  that  as  an  examination  of  the  pleading,  taken  in  connection  with  the  dec- 
laration of  the  defendants'  counsel,  made  in  open  court  upon  the  submission  of 
the  appeal  herein,  showed  that  the  plaintiff's  claim  was  proved  prima  facie, 
and  that  as  it  was  not  necessary  for  the  presentation  of  his  case  in  the  first 
instance  that  the  plaintiff  should  be  permitted  to  make  any  examination,  the 
order  should  be  reversed. 

Appeal  from  an  order  directing  an  inspection  of  the  defendants' 
books  of  accounts. 

Joseph  H.  Choate,  for  the  appellants. 

B.  F.  Watson,  for  the  respondent. 

Beady,  J. : 

The  parties  to  this  action,  having  had  a  variety  of  transactions 
involving  loans  and  purchases  and  sales  of  stock,  finally  and  on  the 
26th  of  March,  1885,  as  alleged  by  the  plaintiff,  settled  their  accounts, 
and  by  mutual  agreement  in  writing ;  the  defendants  yielding  certain  . 
securities  to  the  plaintiff  and  conceding  that  they  were  indebted  to 
the  plaintiff  in  the  sum  of  $7,500.  The  facts  are  very  much 
involved  and  are  somewhat  striking  in  character.  For  the  purposes 
of  this  appeal,  however,  it  is  not  necessary  to  refer  to  them  in  detail. 

The  defense  is  that  the  settlement,  at  the  time  mentioned,  which 
resulted  in  an  agreement  creating  the  indebtedness  already  stated,  was 
obtained  by  fraud,  duress  and  coercion,  and  the  defendants  asked 
that  it  be  set  aside. 
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The  plaintiff  applied  for  a  discovery  and  inspection  of  certain 
books  and  papers,  which  was  granted,  and  hence  this  appeal.  The 
defendants  take  the  broad  ground  in  opposition  that  the  sole  issue 
here  is  whether  the  plaintiffs  case  is  a  blackmailing  scheme  or  not, 
and  that  the  question  to  be  tried,  therefore,  is  whether  the  defend- 
ants gave  up  the  securities  and  signed  the  agreement  mentioned 
through  fear,  duress  and  fraud  practiced  on  the  part  of  the  plaintiff. 

It  is  not  necessary,  therefore,  in  order  to  establish  the  plaintiff's 
case,  that  there  should  be  any  inspection  of  the  books  and  papers. 
This  concession  on  the  part  of  the  defendants  settles  all  controversy 
about  it,  inasmuch  as  it  is  thus  admitted  that  if  it  be  not  established 
that  the  agreement  was  obtained  by  fear,  duress  and  fraud,  judg- 
ment for  the  plaintiff  must  follow.  The  only  object,  under  such 
circumstances,  which  can  be  contemplated  by  the  plaintiff  in  seeking 
a  discovery,  is  to  prepare  to  meet  the  defense  stated,  and  which 
may  or  may  not  be  proved  absolutely  or  apparently.  From  the 
facts  and  circumstances  spread  upon  the  record  it  would  appear  to 
be  impossible  for  the  defendants  to  maintain  their  defense,  without 
going  into  proof  of  the  transactions  which  characterized  the  deal- 
ings with  the  plaintiff,  and  involving,  to  a  certain  extent  at  least, 
the  books  used  by  the  defendants  in  conducting  their  business,  and 
which,  if  such  a  necessity  should  exist,  would  expose  them  to  the 
examination  of  the  plaintiff  as  well. 

It  is  not  usual  to  direct  a  discovery  and  inspection  of  books  and 
papers  in  anticipation  of  a  defense  and  with  a  view  to  prepare  to 
meet  it.  The  rule,  as  generally  stated,  is  that  the  objects  to  be 
inspected  must  relate  to  the  maintenance  of  the  position  taken  by 
the  applicant  and  not  that  of  the  opposite  pirty.  (Andrews  v. 
Townshend,  14  Weekly  Dig.,  243.)  And  again,  that  a  discovery  will 
not  be  granted  unless  the  court  is  satisfied  that  the  discovery  is  per- 
tinent and  material  to  the  claim  or  defense  of  the  party  seeking  the 
remedy.  (2  Wait's  Pr.,  531,  and  cases  cited.)  And,  consequently, 
where  the  plaintiff  moved  for  an  inspection  of  the  defendants' 
books,  to  show  payment  or  non-payment  of  a  debt,  it  was  held  that 
the  defeuse  of  payment  is  a  fact  to  be  shown  by  the  defendant, 
and  not  by  the  party  applying  for  the  inspection.  (Cutter  v.  Poole, 
54  How.,  311.) 

The  result  of  an  examination  of   the  pleadings,  taken  in  con- 
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nectioa  witli  the  declarations  made  in  open  court  upon  the  sub- 
mission of  the  appeal  herein,  is  that  the  plaintiff's  claim  is  proved 
prima  facie,  and  that  the  defendants  have  the  affirmative  of  the 
issue  of  fraud.  In  other  words,  they  admit  that  the  agreement 
alleged  was  made  in  March,  1885,  as  already  indicated,  and  that 
they  are  liable  under  it  unless  they  can  show  that  it  was  obtained 
by  fear,  duress,  coercion  and  fraud,  and  for  which  they  assail  it. 
It  is  not  necessary,  therefore,  for  the  plaintiff's  presentation  of  his 
case  in  the  first  instance,  to  make  any  examination  of  the  books 
and  papers  in  the  defendant's  possession,  inasmuch  as  the  claim  is 
admitted  and  can  only  be  destroyed  by  the  affirmative  defense  set 
up.  If  that  fail,  he  is  entitled  to  judgment.  And  it  seems  to  be 
quite  evident  that  if  the  defendants  should  establish  the  defense  by 
proof  of  the  acts  charged,  and  the  books  and  papers  were  not 
necessarily  involved  in  it,  they  could  be  obtained  by  a  subpoena 
duces  tecum.  And  when  that  can  be  accomplished,  it  is  not  usual, 
and  will  not,  except  in  extreme  cases,  be  so  ordered,  to  require  the 
party  to  make  the  discovery  and  inspection  sought. 
For  these  reasons,  the  order  appealed  from  should  be  reversed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  reversed. 


JULIUS  FORSTMAN,  Plaintiff,  v.  RUTH  A.  SOHULTING, 
Executor,  etc.,  Defendant. 

Practice — enforcement  of  a  direction  in  an  order  requiring  costs  or  money  to  be  paid  to 
any  person  —  the  remedy  is  by  execution  and  not  by  attachment  —  Code  of  Civil 
Procedure,  sec.  779. 

The  defendant's  attorney  having  refused  to  pay  over  money  received  by  him  as 
the  costs  of  opposing  a  motion  for  a  new  trial,  after  he  had  been  duly  served 
with  a  copy  of  an  order  of  an  appellate  court,  deciding  that  the  costs  should 
not  have  been  allowed  to  him,  and  ordering  him  to  pay  the  money  to  the 
plaintiff  or  his  attorney,  a  motion  was  made  that  an  attachment  issue  against 
him,  to  punish  him  for  his  failure  to  comply  with  the  order. 

Held,  that  the  plaintiff  had  mistaken  bis  remedy;  that  he  should  have  proceeded, 
under  section  779  of  the  Code  of  Civil  Procedure,  which  provides  that,  if  any 
sum  of  money,  directed  by  an  order  to  be  paid,  is  not  paid  within  the  time 
fixed  for  that  puroose  by  the  order;  or,  if  no  time  is  so  fixed,  within  ten  days 
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after  the  service  of  a  copy  of  the  order,  an  execution  against  the  personal 
property  only  of  the  party  required  to  pay  over  the  money  may  be  issued  by 
any  party  or  person  to  whom  the  money4s  made  payable  by  the  order. 

Motion  for  an  attachment,  to  isstite  against  the  defendant's  attorney, 
because  of  his  refusal  to  pay  over  to  the  plaintiff  or  his  attorney 
certain  costs  received  by  him,  as  required  by  an  order  of  the  court. 

WiUmm  Watson,  for  the  plaintiff. 

C.  Bainbridge  Smith,  for  the  defendant. 

Daniels,  3. : 

The  application' is  made  on  behalf  of  the  plaintiff  to  punish  the 
defendant's  attorney  for  refusing  to  pay  over  money  received  by 
him  as  the  costs  of  opposing  a  motion  for  a  new  trial,  which,  it  was 
held,  by  a  modification  of  the  order  on  appeal,  should  not  have 
been  allowed  and  the  attorney  has  been  ordered  to  pay  over  to  the 
plaintiff,  or  his  attorney,  the  amount  of  costs  so  received  by  him, 
which  was  ascertained  and  declared  in  the  order.  He  has  failed  to 
make  such  payment  after  the  service  of  a  copy  of  the  order  upon 
him,  the  original,  certified  by  the  clerk,  being  at  the  same  time 
exhibited,  and  for  that  failure  it  is  insisted,  on  behalf  of  the  plain- 
tiff, that  he  may  be  punished  for  a  contempt. 

That  the  order  was  right  directing  the  restitution  of  the  money 
so  received,  follows  from  section  1323  of  the  Code  of  Civil  Pro- 
cedure, for  that  has  prescribed  where  an  order  is  modified  upon 
appeal,  the  appellate  court  or  General  Term  of  the  same  court,  as 
the  case  may  be,  may  make  or  compel  restitution  of  property,  or  of 
a  right  lost  by  means  of  the  erroneous  order,  and  the  plaintiff  was 
so  deprived  of  the  amount  directed  to  be  paid  by  the  order  in  con- 
sequence of  an  erroneous  determination  as  to  the  amount  of  costs 
which  the  defendant's  attorney  was  entitled  to  receive  upon  the 
denial  of  the  motion  for  the  new  trial.  But  while  the  plaintiff  is 
entitled  to  this  restitution,  it  has  not  been  provided  that  the  attorney 
or  party  failing  to  make  it  shall  be  punished  for  Ruch  failure,  by 
way  of  proceedings  for  a  contempt.  It  has  been  provided,  on  the 
contrary,  by  section  16  of  the  Code,  that  a  party  shall  not  be 
arrested  or  imprisoned  for  disobedience  to  a  judgment  or  order 
requiring  the  payment  of  money  dtie  upon  a  contract,  express  or 


Digitized  by 


Google 


FORSTMAN  v.  SCHULTING.  645 

First  Department,  October  Term,  1880. 

implied,  except  where  it  is  otherwise  specially  prescribed  by  law. 
There  is  no  special  provision  of  law  subjecting  a  party  or  an 
attorney  to  arrest  or  imprisonment  for  the  non-payment  of  money 
under  these  circumstances,  and,  as  the  obligation  to  pay  is  one  that 
is  derived  by  implication  of  law,  it  is  upon  a  contract,  and  this 
provision  forbids  the  imprisonment  of  the  party  in  default.  Where 
money  has  been  received  under  an.  erroneous  decision,  as  this  was, 
and  that  decision  has  been  reversed,  the  party  receiving  it  is 
equitably  bound  to  refund  it,  and)  the  law  will  imply  a  promise  on 
his  part  to  pay  it  over,  as  it  will  ordinarily,  in  cases  where  one  person 
receives  money  belonging  to,  or  for  the  use  of  another.  The 
remedy  for  the  case  has  been  provided  by  section  779  of  the  Code, 
which  declares,  where  costs  of  a  motion,  or  any  other  sum  of  money, 
directed  by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed 
for  that  purpose  by  the  order,  or,  if  no  time  is  60  fixed,  within 
ten  days  after  the  service  of  a  copy  of  the  order,  an  execution 
against  the  personal  property  only  of  the  party  required  to  pay 
over,  may  be  issued  by  any  party  or  person  to  whom  the  costs  or 
sum  of  money  is  made  payable  by  the  order.  This  section  plainly 
includes  the  application  now  before  the  court,  and  has  prescribed 
the  remedy  which  must  be  followed  for  the  recovery  of  the  money, 
and  that  is  by  issuing  an  execution  against  the  personal  property 
of  the  party  required  to  make  the  payment. 

The  motion  which  has  now  been  made  must,  therefore,  be  denied 
but,  as  the  case  has  been  presented  is  new,  it  should  be  without  costs. 

Brady,  J.,  concurred. 

Motion  denied,  without  costs. 
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CASES    NOT    REPORTED    IN    FULL, 


BERNARD  REILLT,  late  Sheriff,  Respondent,  v.  RUFUS 
DODGE  and  Others,  Appellants. 

Bond  of  a  deputy  sheriff  for  the  faithful  discharge  of  hie  duties — the  sureties  thereon 
are  bound  only  for  acts  done  after  its  delivery— the  presumption  of  its  delivery  upon 
tite  day  of  its  date  is  destroyed  by  proof  of  (he  time  of  Us  actual  delivery. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  appellant  Dodge  was  a  deputy  sheriff  under  the  respondent. 
He  had  given  a*bond  for  the  faithful  discharge  of  his  duties  to  the 
sheriff,  but  one  of  the  sureties  in  the  bond  refused  to  be  longer  liable 
upon  it  and  a  new  bond  was  required  by  the  sheriff.  The  bond  in 
suit  was  subsequently  given.  It  was  signed  and  acknowledgd  by 
Dodge  and  the  defendant  Saner  on  the  30th  day  of  January,  1878, 
and  by  the  defendant  Dobelman  on  the  5th  day  of  February,  1878,  at 
which  latter  date  it  was  delivered  to  the  sheriff.  The  date  of  the 
bond,  as  found  by  the  referee,  was  altered  from  January  30,  1878, 
to  December  1,  1877,  before  its  signature  and  delivery. 

In  December,  1877,  an  execution  was  placed  in  Dodge's  hands,  as 
deputy  sheriff,  for  collection.  He  made  a  levy,  by  virtue  of  snch 
execution,  on  certain  property  supposed  to  belong  to  the  defendant 
in  the  execution,  and  sold  the  same  on  the  7th  of  January,  1878. 
The  sheriff  was  afterwards  sued  for  this  levy  and  sale  by  a  third 
party,  who  claimed  to  be  the  owner  of  the  property,  and  a  recovery 
was  had  in  the  suit  against  the  sheriff,  who  having  paid  the  same 
brought  this  suit  on  the  bond  against  Dodge  and  his  sureties. 

The  court  at  General  Terra  said :  "  The  only  question  is  whether 
the  bond  covers  the  liability.  The  well  established  rule  is  that  such 
a  bond  speaks  only  from  its  delivery.  The  delivery  is  presumptively 
at  its  date,  but  when  the  time  of  actual  delivery  is  shown  the  date 
becomes  unimportant. 
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"  In  this  case  the  signing  of  the  bond  by  Dodge  and  Sauer  took 
place  on  the  30th  of  January,  1878,  and  by  Dobelnian,  the  other 
surety,  on  the  fifth  of  February  afterwards.  The  liability  for  the 
acts  of  Dodge  under  the  levy'  occurred  by  the  sale  several  weeks 
before  the  delivery  of  the  bond  in  suit.  It  was  not  the  intention  of 
the  sureties  to  become  liable  for  past  transactions,  and  the  language 
of  the  bond  does  not  subject  them  to  any  such  liability.  The  rules 
of  law  controlling  the  case  are  settled  in  Draper  v.  Snow  (20  N.  Y., 
331);  WeUer  v.  Ilersee  (10  Hun,  431);  BisseU  v.  Saxton  (66 
N.  Y.,  55 ;  Thomson  v.  McChegor  (81  id.,  593).  The  case  is  not 
to  be  confounded  with  those  in  which  a  bond  or  undertaking  has 
been  given  to  indemnify  the  sheriff  for  proceeding  with  a  levy  pre. 
viously  made,  in  which  case  the  surrounding  circumstances  show 
the  intention  to  indemnify  against  a  liability  previously  incurred." 

Louis  M.  Dosoherj  for  the  appellants. 

P.  Mitchell,  for  the  respondent. 

Opinion  by  Davis,  P.  J. ;  Brady,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event 


ELIZABETH    D.  VAIL,  Respondent,   v.  WILLIAM  M. 
REYNOLDS,  Appellant 

Bnror  in  the  charge  of  the  court  as  to  the  mea^  thereto  will 

not  be  sustained,  when  the  charge  was  based  upon  a  fact  the  existence  of  which  was 
assumed  by  the  court  and  both  parties  upon  the  trial 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  verdict  of  a  jury,  and  also  from  an  order  denying  the  defendant's 
motion  for  a  new  trial,  made  upon  the  minutes  of  the  justice  before 
whom  the  action  was  tried. 

The  action  was  brought  to  recover  damages  for  fraud  and  deceit 
alleged  to  have  been  practiced  upon  the  plaintiff  by  the  defendants, 
William  M.  Reynolds  and  Robert  M.  Reynolds,  in  the  sale  to  her 
of  a  quantity  of  the  stock  of  the  Cisco  Consolidated  Gold  Mining 
Company.  The  jury  rendered  a  verdict  against  the  defendant 
William  M.  Reynolds,  the  appellant,  but  not  against  the  defendant 
Robert  M.  Reynolds. 
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The  court,  at  General  Term,  after  reviewing  the  evidence  and 
holding  that  it  was  sufficient  to  sustain  the  verdict,  and  after 
overruling  certain  exceptions  to  the  charge,  said  :  "  The  most  serious 
objection,  however,  to  the  regularity  of  the  trial  is  the  alleged  error 
of  the  judge  in  stating  to  the  jury  the  measure  of  damages.  In  this 
case,  the  action  being  for  the  deceit  on  the  sale  of  property,  the 
measure  of  damages  is  the  difference  between  the  value  of  the  stock, 
as  represented  and  as  determined  by  the  value  of  the  mines  of  the 
company,  and  the  actual  value  of  the  stock,  as  it  really  is,  and  as  it 
is  influenced  by  the  actual  condition  of  the  mines.  The  learned 
judge,  however,  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover,  if  they  found  that  the  deceit  had  been  established,  the 
amount  of  money  which  she  had  paid  out  for  the  stock  in  question, 
namely,  a  balance  of  eighteen  thousand  dollars,  to  which  they  had 
the  power  to  add  interest. 

"The  exception  to  this  portion  of  the  charge  is  as  follows: 
'  I  also  except  to  your  instruction  that  if  the  plaintiff  is  entitled 
to  recover,  she  is  entitled  to  recover  damages,  the  amount  paid  by 
her  on  the  purchase  of  the  stock,  whether  that  purchase  be  intended 
to  include  or  exclude  interest ;  in  either  case  I  except'  For  this 
error  we  should  feel  constrained  to  grant  a  new  trial,  except  for 
the  fact  that  the  learned  trial  judge  had  a  right  to  proceed,  as  he 
actually  did,  upon  the  hypothesis  that  the  stock  held  by  the  plain- 
tiff  was  worthless.  For  if,  throughout,  the  trial  was  conducted  on 
that  assumption,  in  the  absence  of  any  special  request  to  charge  a 
different  rule,  we  do  not  think  it  is  such  an  error  as  would  require 
the  resubmission  of  the  case  to  another  jury.  The  testimony  of 
John  Oumming8  is  that  the  stock  had  no  value  in  1880,  so  far  as  he 
knew,  in  a  public  way.  He  says  there  were  private  sales  made  on 
personal  assurances,  but  there  was  no  general  value  in  the  market 
at  all  so  far  as  he  knew.  The  witness,  Franklin  Allen,  says  that  the 
prices  were  variable  and  various.  "  What  was  the  actual  value  oi 
the  stock!  I  do  not  think  it  was  worth  anything.'  At  the 
close  of  the  plaintiff's  case  the  counsel  for  the  appellant  said,  evi- 
dently addressing  the  counsel  for  the  plaintiff:  'What  do  you 
claim!'  The  counsel  for  the  plaintiff  responded:  'We  claim 
twenty  thousand  five  hundred  dollars  principal,  with  interest  on 
eighteen    thousand  five  hundred    dollars  from    April  4,   1880; 
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on  three  thousand  dollars  from  April  22,  1880;  on  one  thousand 
dollars  from  January  12,  1882,  and  on  live  hundred  dollars  from 
April  10,  1882,  from  which  should  be  deducted  the  interest  on 
two  thousand  five  hundred  dollars  from  August  4,  1880.'  No 
dissent  was  made  to  this  proposition  of  the  counsel  for  the  plaintiff, 
and  it  was  based  upon  the  testimony  already  quoted.  No  request 
was  made  to  the  court  to  charge  the  jury  a  different  rule,  and  there- 
fore, as  it  seems  to  us,  the  trial  judge  had  a  right  to  assume  and  to  act 
upon  that  assumption,  that  the  stock  held  by  the  plaintiff  and  which 
she  brought  into  court  and  offered  to  give  to  the  defendant,  was 
worthless,  and  that  no  allowance  should  be  made  therefor.  Doubt- 
less if  his  attention  had  been  called  to  the  question,  by  way  of  a 
request  to  charge,  the  true  rule,  which  is  elementary,  would  have 
been  stated  to  the  jury,  but  we  think  that  it  is  not  permissible  for 
a  party  to  avail  himself  of  an  exception  taken  in  this  manner,  when 
the  circumstances  under  which  the  charge  was  made  exhibit  a  case 
where  on  all  sides,  both  of  the  court  and  respective  counsel,'  a  fact 
was  necessarily  assumed  to  exist  of  such  serious  import  as  to  justify 
the  charge,  though  technically  with  the  attention  of  the  court  called 
distinctly  to  the  subject-matter,  the  charge  would  be  so  erroneous 
as  to  require  the  reversal  of  the  judgment.  We  are  referred, 
among  other  cases  that  are  familiar  to  the  profession,  to  a  deci- 
sion made  by  this  court  in  Jan  nary,  1883,  in  the  case  of  Masterton 
v.  Boyce,  a  manuscript  opinion  in  which  has  been  furnished  us 
In  that  case  the  true  rule  of  damages  was  stated  by  the  court 
to  the  jury,  but  the  trouble  was  that  the  jury  did  not  follow  the 
instructions  of  the  court,  and  rendered  a  verdict  for  the  plaintiff 
for  the  full  sum  which  had  been  paid  out  for  the  stock.  To  the 
favor,  and  not  for  legal  error,  this  court  granted  a  new  trial.  It 
was  shown  in  that  case  that  the  stock  was  simply  diminished  in  value 
by  reason  of  the  fact  that  the  amount  of  big  vein  coal  was  not  so 
much  as  it  had  been  reported  to  be,  and  that  for  that  reason  the 
value  of  the  mine  was  materially  reduced.  And  it  was  further 
shown  that  the  stock  was  actually  of  considerable  value.  The  court 
said :  i  It  is  evident,  from  the  manner  in  which  the  case  was  sub- 
mitted to  the  jury,  that  the  shares  were  not  considered  worthless 
by  the  learned  judge  presiding  at  the  trial,  for  substantially 
the  only  view  in  which  the  subject  of  damages  was  presented 
Hun  — Vol.  XLII        82 
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was  that  which  authorized  the  jury  to  return  the  difference  between 
the  value  of  the  stock  and  what  it  would  have  been  if  the  property 
had  conformed  to  the  representations  made  concerning  it.  That 
they  could  render  a  verdict  for  the  entire  purchase-price,  still 
leaving  the  plaintiff  the  owner  of  the  stock,  did  not  appear  to 
receive  the  sanction  of  the  court.  Certainly,  under  the  evidence, 
the  jury  was  not  justified  in  adopting  that  view.  It  was  directly  in 
conflict  with  the  effect  of  the  proof  which  had  been  taken.' 

There  is  a  wide  difference,  therefore,  between  the  facts  of  the 
two  cases,  and  the  one  cannot  be  said,  in  any  legal  sense,  to  be  a 
guide  for  the  decision  in  the  other. 

"  It  follows,  from  these  considerations,  that  the  judgment  should 
be  affirmed,  with  costs." 

Luther  H.  Marsh,  for  the  appellant. 

W.  W.  Goodrich,  for  the  respondent. 

Opinion  by  Macombbr,  J. ;  Beady  and  Daniels,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 
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The  Uutou  Cemetery  Association  and  other*, 
Respondents,  v.  The  City  of  Buffalo  and  others. 
Appellants.  —  Motion  to  dismiss  appeal  denied, 
without  costs.  —  The  judgment,  in  so  far  as  it 
restrains  the  city  of  Buffalo  or  the  treasurer 
thereof  from  paying  the  orders  heretofore 
baaed  by  the  city  or  the  officers  thereof,  in 
favor  of  David  W.  McConnell,  in  payment  for 
work  wrongfully  and  falsely  certified  by  the 
engineer  of  the  city  to  have  been  performed  by 
McConnell  upon  the  contract,  and  in  so  far  as 
It  restrains  aaid  McConnell  rrom  selling  and 
disposing  of  any  of  said  orders,  is  affirmed; 
in  other  respects  the  judgment  is  reversed, 
without'  costs  to  either  party.  Order  to  be 
settled  by  Height,  J. 

John  M.  French,  Jr.  Appellant,  v.  Daniel  W. 
Powers,  Respondent,  Impleaded,  etc.  — Judg- 
ment affirmed,  with  costs. 

John  M.  Burkhardt,  Respondent,  v.  James  Bab- 
cock,  Appellant.  —  Judgment  modified  by 
deducting  $119.28.  as  of  the  date  of  the  decree, 
and  as  so  modified  affirmed,  with  costs.  Opin- 
ion by  Barker,  J. 

Mary  J.  Oilligan,  Respondent,  v.  George  Feusch- 
ter  and  another,  Appellants.  —  Declined  to  be 
considered  for  the  reason  that  the  case  does 
not  appear  to  have  been  settled  by  the  trial 


judge. 
Klcajah 


Mlcajah  W.  Jackson,  Plaintiff,  v.  The  City  of 
Rochester,  Defendant.  —  Motion  for  a  new 
trial  denied  and  judgment  ordered  for  the 
plaintiff  on  the  verdict,  on  the  authority  of 
Booker  v.  The  City  of  Rochuter  (87  Hun,  181). 

George  Gorham.  Executor,  etc.,  Respondent,  v. 
Millard  T.  Fillmore,  Appellant.  — Judgment 
affirmed,  on  opinion  of  Lewis,  J.,  at  circuit. 

George  N.  Collins  and  others,  Respondents,  v. 
George  H.  Harris,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
Opinion  by  Barker,  J. 

Thomas  Moore,  Respondent,  v.  Henry  A.  Taylor 
and  others.  Appellants. 

Same  v.  Same. 

Thomas  Moore,  Claimant,  v.  The  Rochester  and 
Ontario  Belt  Railway  Company  and  others.  — 
Order  affirmed,  wjth  ten  dollars  costs  and  dis- 
bursements, on  opinion  of  referee. 

Edward  T.  Stevens,  as  Administrator,  etc.,  Re- 
spondent, v.  John  8.  Seibold,  Appellant.— 
Judgment  reversed  and  new  trial  ordered,  costs 
to  abide  event.  Opinion  by  Smith,  P.  J.; 
Height,  J.,  not  sitting. 

In  the  Matter  of  the  Petition  of  Jacob  Beehler 
and  others  to  Drain  Swamp  Lands  in  the  Town 
of  Hamburg.  —  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  Opinion  by 
Height,  J. 

Elisabeth  A.  8.  Rockwell,  Respondent,  v.  J.  J. 
P.  Reed,  Appellant.  —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Hannah  R.  Alvey,  Respondent,  v.  Orange  W. 
MrKinney,  Appellant.  —  Judgment  reversed  on 
a  question  of  fact  and  a  new  trial  ordered  be- 
fore another  referee,  costs  to  abide  event,  un- 
less the  plaintiff  stipulates  within  twenty  days 
to  reduce  the  Judgment  to  $800  damages,  In 
which  case  the  judgment  so  reduced  is  affirmed, 
without  costs  of  this  appeal  to  either  party. 
Opinion  by  Smith,  P.  J. 

The  Buffalo  and  Grand  Island  Ferry  Company, 
Appellant,  v.  Lewis  F.  Allen,  Respondent  — 
Judgment  affirmed,  with  costs.  Oplniop  by 
Barker,  J. 


Charles  Flncke  and  others,  as  Executors,  etc, 
Respondents,  v.  The  City  of  Buffalo,  Appel- 
lants. —  Order  affirmed,  with  costs  of  this 
appeal.    Opinion  by  Bradley,  J. 

Hiram  V  Rldridge,  Respondent,  v.  George  D. 
Smith,  Appellant.  —  Judgment  affirmed.  Opin- 
ion by  Smith,  P.  J.;  Height  J.,  not  sitting. 

David  Butler,  Respondent,  v.  Hugh  M.  Mont- 
gomery, Appellant.  —  Judgment  affirmed; 
Height.  J.,  not  sitting. 

Garret  Milk  and  others.  Respondents,  v.  Benja- 
min Wait,  Appellant.  —  Judgment  affirmed, 
with  costs,  on  opinion  of  Chilas,  J,,  at  Spect-U 
Term,  with  leave  to  the  defendant  to  with- 
draw demurrer  and  answer  within  twenty  days 
on  payment  of  the  costs  of  the  demurrer  and 
of  this  appeal. 

James  S.  Cssten,  Respondent,  v.  George  V. 
Decker,  Appellant.  —  judgment  of  the  County 
Court  affirmed.    Opinion  by  Bradley,  J. 

David  J.  Cridler  and  another,  Respondents,  v. 
Henry  Colegrovc,  Appellant.  —Judgment  and 
order  reversed  and  a  new  trial  ordered,  costs 
to  abide  event.    Opinion  by  Smith,  P.  J. 

Richard  L.  Whiting,  Respondent,  v.  Peter  Hood 
and  another,  Appellants.— Judgment  reversed 
and  new  trial  ordered  before  another  referee, 
costs  to  abide  event.    Opinion  by  Height,  J. 

The  People  of  the  State  of  New  York  ex  r* 
Maggie  Cartmill  and  others  v.  The  City  of 
Rochester.— The  return  to  the  writ  of  certiorari 
sent  back  to  the  Police  Justice  to  be  corrected, 
by  inserting  a  copy  of  the  ordinance  for  the 
violation  or  which  the  relators  were  convicted. 

John  Underwood,  as  Receiver,  etc.,  Appellant, 
v.  Horace  T.  Cook.  Public  Administrator,  etc.. 
Respondent.  —Judgment  affirmed,  with  costs. 
Opinion  by  Height,  J. 

Charles  Mather,  Plaintiff,  v.  B.  Parley  Fteelove 
and  another,  Defendants.— Motion  for  new 
trial  denied,  and  judgment  ordered  for  the 
plaintiff  on  the  verdict.  Opinion  by  Bradley, 
J.:  Smith,  P.  J.,  not  present. 

The  Village  of  Olean,  Plaintiff,  v.  John  King  and 
others.  Defendants.  —  Motion  for  new  trial 
denied,  and  judgment  ordered  for  the  plaintiff 
on  the  verdict.  Opinion  by  Barker,  J. ;  Smith, 
P.  J.,  not  sitting. 

Ann  Manktelow,  Appellant,  v.  Hannah  Lilly 
Respondent.— Order  reversed,  and  motion  to 
set  aside  inquisition  granted;  ten  dollars  costs 
and  disbursements  to  abide  event.  Opinion 
by  Bradley.  J. 

Yette  Thalheimer,  Appellant,  v.  Ferdinand  Hays 
and  others,  Respondents. 

Salle  Frankel,  Appellant,  v.  Same.  Respondent 
—Order  in  each  case  affirmed,  with  ten  dollars 
costs  and  disbursements  In  one  case. 

Mary  Foster,  Appellant,  v.  The  City  of  Buffalo, 
Respondent—Judgment  affirmed,  with  costs, 
upon  the  opinion  of  Lewis,* J.,  at  Special  Term. 
Barker,  J.,  not  sitting. 

Edward  A.  Nealon,  Respondent,  v.  The  Grand 
Trunk  Railway  Company  of  Canada,  Appel- 
lant—Order reversed  and  new  trial  grauted, 
costs  to  abide  event.  Opinion  by  Smith,  P.  J. ; 
Height,  J.,  not  sitting. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  John  D.  Collamer,  as  Executor, 
etc.— Decree  modified  ss  stated  in  the  opinion, 
and  as  so  modified  affirmed,  with  costs  of  the 
appeal  to  the  respondent,  to  be  paid  out  ot 
the  principal  of  the  estate.  Opinion  by  Smith, 
P.J. 
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Morrison  W.  Evans,  Respondent,  v.  Clara  S. 
Burton  and  Another,  Appellants.  Impleaded, 
etc.— Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    Opinion  by  Bradley,  J. 

James  H.  McMaster,  Respondent,  v.  Alvln  A. 
Smith,  Appellant. —Order  affirmed,  with  costs. 
Opinion  by  Height  J. 

Le  Roy  Rundell  and  others,  Appellants,  v.  George 
H.  Downing  and  others.  Respondents.— Decree 
reversed  and  trial  of  questions  of  fact  speci- 
fied in  the  opinion  ordered  tried  by  a  jury  in 
the  Circuit  Court  of  Cayuga  County.  Costs  of 
this  appeal  to  the  appellants,  to  be  paid  out 
of  the  estate  in  case  they  finally  succeed  in 
defeating  probate  of  the  will.  Opinion  by 
BniithTF.  J. 

The  People  of  the  State  of  New  York,  Respond- 
ent, v.  Charles  Kibler,  Appellant.— Judgment 
and  conviction  affirmed  on  the  authority  of 
The  PeopU,  etc.,  v.  Shaffer,  and  The  PtbpU, 
etc.,  v.  Mahoney,  decided  at  last  June  term. 

Adelbert  C.  Merritt,  Appellant,  v.  Oliver  C.  Mer- 
ritt  and  another,  Respondents,.  —  Judgment 
affirmed,  with  costs.    Opinion  by  Haight,  J. 

Omar  Smith,  Respondent,  v.  John  B.  Clark,  as 
Trustee,  etc.,  of  School  District  No.  8.  Town 
of  Starkey,  Appellant.— Judgment  and  order 
affirmed.    Opinion  by  Barker.  J. 

John  B.  Howell,  Appellant,  v.  Anna  H.  Manwar- 
ing,  as  Executrix,  etc.,  and  others,  Respond- 
ents.— Judgment  affirmed,  with  costs.  Opinion 
by  Barker,  J. 

George  H.  Phelps,  Appellant,  v.  Lewis  Emery, 
Jr.,  and  others.  Respondents.— Judgment 
affirmed.  Opinion  by  Smith,  P.  J.;  Haight, 
J.,  not  sitting. 

George  H.  Ball,  Appellant,  v.  The  Evening  Post 
Publishing  Company,  Respondent.  —  Order 
affirmed,  without  costs.  Opinion  by  Bradley, 
J.;  Haight,  J.,  not  sitting. 

In  the  Matter  of  the  Petition  of  the  New  York, 
Lackawanna  and  Western  Railway  Company, 
Appellant,  for  Appointment  of  Commissioners 
to  Appraise  Certain  Lands  of  Lorenzo  Schmidt, 
Respondent.  —  Order  affirmed,  with  costs. 

James  Rackham,  Appellant,  v.  Woodworth  N. 
Perry,  Respondent.  —  Order  modified  by  strik- 
ing therefrom  all  after  and  including  the  words 
44 annulled,"  to  and  including  the  words  "en- 
forcing the  same,"  and  as  so  modified  affirmed, 
with  leave  to  Rackham  to  renew  his  applica- 
tion to  be  substituted  as  plaintiff;  ten  dollars 
costs  of  the  appeal  to  the  respondent.  Opinion 
by  Barker,  J.;  Height,  J.,  not  sitting. 

Michael  Roche,  Appellant,  v.  Rate  Roche,  Re- 
spondent. —  Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to 
appoint  a  receiver  granted  of  that  portion  of 
the  real  estate  which  was.  at  the  date  of  the 
motion,  rented,  but  not  to  include  that  portion 
occupied  by  the  plaintiff  and  defendant  as 
residents.  The  case  is  remitted  to  the  Special 
Term  to  appoint  a  proper  person  receiver  and 
fix  the  amount  of  security  to  be  given.  Order 
to  be  settled  by  Haight,  J. ;  oplnlonby  Haight,  J. 

John  Brock,  Respondent,  v.  Charles  Berrick, 
Appellant— Order  affirmed,  without  costs  to 
either  party. 

Edward  J.  Kelsey,  Respondent,  v.  James  Sargent, 
Appellant.  —  Interlocutory  judgment  affirmed, 


and  motion  for  new  trial  denied,  with  costs. 
Opinion  by  Haight,  J. 

John  McDougal  and  another,  Appellant,  ▼.  Mary 
Nast,  Respondent,  Impleaded,  etc —Judgment 
affirmed,  with  costs  Opinion  by  Barker,  J.; 
Bradley.  J.,  not  sitting. 

Amariah  Hammond,  Respondent,  v.  Lester  B. 
Faulkner,  Appellant.  —  Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the 
order  of  the  county  judge  vacated.  Chfids, 
J.,  not  sitting. 

Frank  Lindner,  Appellant  v.  Richard  P.  Mc- 
Bride  and  others,  Respondents.  Order  affirmed, 
with  ten  dollars  costs  and  disbursement*. 

Anna  M.  Smith  v.  John  Atherton.  —  Appeal  dis- 
missed, with  costs  on  default. 

In  the  Matter  of  the  State  Reservation  at  Niag- 
ara. —  Appeal  by  Sarah  G.  Porter  dismissed, 
with  costs  on  default. 

The  People  of  the  State  of  New  York  v.  James 
Olney.— Appeal  dismissed  unless  case  is  served 
within  thirty  days. 

The  People  or  the  State  of  New  York  v.  Lorenzo 
DimlclL— Motion  to  send  case  back  for  cor- 
rection denied. 

Benjamin  F.  Tabor  v.  William  N  Hoffman.— 
Motion  for  reargument  denied,  and  motion  for 
leave  to  appeal  to  the  Court  of  Appeals 
granted. 

Mary  F.  Davis,  as  Administratrix,  etc,  v.  The 
Chautauqua  Lake  Sunday  School  Assembly.— 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied. 

Mary  Farwell  v.  Henry  N.  Griffin.— Motion  to 
put  case  upon  the  calendar  and  for  affirmance 
of  judgment  granted  on  default. 

Jacob  Jackie  v.  James  Bargy.— Motion  to  dis- 


miss appeal  granted  on  default. 
Byron  Alford  and  another.  Respondents,  v. 
Eugene  M.  Cobb  and  another,  Appellants.— 
Motion  for  an  order  requiring  the  attorney  to 
restore  costs  previously  paid,  denied,  without 


Eliza  Singleton,  as  Administratrix,  etc,  v. 
Alonzo  Smith.— Motion  for  reargument  or 
for  leave  to  appeal  to  the  Court  of  Appeals, 
denied. 

Arthur  G.  Yates,  Respondent,  v.  William  H. 
Heath,  Appellant. —Motion  to  strike  cause 
from  calendar,  and  for  judgment  of  affirmance 
on  the  ground  that  printed  papers  have  not 
been  served,  granted  on  default. 

The  Rochester  City  and  Brighton  Railroad  Com- 
pany, Appellant,  v.  Rosa  Stanley,  Respond- 
ent. —  Motion  for  reargument  denied,  without 
costs.  Opinion  by  Bradley,  J.;  Angle,  J.,  not 
voting. 

James  G.  Doty,  as  Trustee,  etc,  Plaintiff,  v. 
Joseph  Stanton,  as  Administrator,  etc,  De- 
fendant—Motion to  strike  cause  from  calen- 
dar, and  for  judgment  of  affirmance  on  the 
ground  that  printed  papers  have  not  been 
served,  granted  on  default 

In  the  Matter  of  Everett  Spring,  an  Attorney.— 
Ordered  that  he  be  removed  from  the  office  of 
attorney  and  counselor  of  the  Supreme  Court 
and  that  his  name  be  stricken  from  the  roll  as 
such,  and  that  a  copy  of  this  order  be  served 
upon  him  by  the  district  attorney  of  Erie 
county. 


Digitized  by 


Google 


DECISIONS  IN  CASES  NOT  REPORTED. 


653 


Fourth  Department,  November  Term,  1886. 


Fourth  Department,  November  Term,  1886. 


The  People  of  the  State  of  New  York,  Respon- 
dents, t.  John  E.  0!8ullivan,  Appellant.  — 
Judgment  and  order  reversed  and  new  trial 
granted.    Opinion  by  Boardman,  J. 

Melissa  Surdam  and  others,  Respondents,  t. 
Daniel  Cornell  and  another,  Appellants,  Im- 
pleaded, etc.  —  Judgment  reversed  and  the 
complaint  dismissed,  with  costs  against  the 
plaintiff,  in  favor  of  the  appellants.  Opinion 
by  Boardman,  J.;  Follett,  J.,  not  voting. 

Justus  A.  Cole,  Respondent,  v.  Tunis  Van  Slyke 
and  others,  Appellants,  Impleaded,  etc.—  Order 
affirmed,  with  ten  dollars  costs;  Hardin,  P.  J., 
not  voting. 

James  8.  Kerr,  as  Assignee,  Appellant,  v.  Wil- 
liam Adair,  Jr.,  Respondent.  Order  affirmed, 
with  ten  dollars  costs  and  disbursements,  upon 
authority  of  Babbitt  v.  Vompton  (1 N.  Y.,  Civil 
Pro.  R.,  ltth. 

Francis  Morris,  Appellant,  v.  Addison  P.  Jones 
and  others.  Respondents.  —Judgment  and  or- 
der reversed  and  new  trial  ordered,  costs  to 
abide  event.    Opinion  by  Hardin,  P.  J. 

Ellaha  Q.  Qay,  Appellant,  v.  Austin  Lathrop, 
Respondent. — Order  affirmed,  with  coats,  upon 
opinion  by  Justice  Martin  at  8pecisl  Term. 

Herman  Mosher,  Plaintiff,  v.  George  Bennett 
and  others.  Defendants.  — New  trial  ordered, 
with  costs  to  abide  event.  Opinion  by  Hardin 
P.J. 

Asenath  Hoyt,  Respondent,  v.  Harriet  Putnam 
and  others.  Appellants,  Impleaded,  etc.— Judg- 
ment reversed  and  new  trial  ordered,  with  costs 
of  appeal  to  be  paid  by  the  plaintiff  to  appel- 
lants.   Opinion  by  Boardman,  J. 

Polly  Terwiilieer,  Appellant,  v.  Judson  Martin 
and  others,  Respondents.— Judgment  affirmed, 
with  costs.    Opinion  by  Haroin,  P.  J. 

John  H.  Watrous,  Respondent,  v.  John  F.  Shear, 
as  Commissioner  of  Highways  of  the  Town  of 
Kirkwood,  Appellant.  —  Judgment  of  the 
County  Court  of  Broome  county  affirming  a 
justice's  judgment  affirmed,  with  costs.  Opin- 
ion by  Follett,  J. 

The  Ithaca  Agricultural  Works,  Appellant,  v. 
Judah  Eggleston  and  another,  Respondents.  — 
Appeal  dismissed,  without  costs  to  either  party. 
(Followed  S5  Hun,  297.) 

Jewett  H.  Brown  and  others,  Appellants,  v.  Carl 
Gschihay,  Respondent.  —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  on  opinion 
of  Merwin,  J.,  delivered  at  Special  Term. 

Daniel  H.  Zimmer,  Appellant,  v.  David  Settle 
and  others.  Respondents.  —  Order  affirmed, 
with  costs,  on  opinion  of  Learned,  P.  J.,  de- 
livered in  General  Term,  Third  Department, 
Maj,  1884. 

Moses  Merick  and  another,  Appellants,  v.  Ed- 
ward Kirk,  Respondent.  —  Judgment  affirmed, 
with  costs.    Opinion  by  Boardman,  J. 

The  People  of  theiStste  of  New  York,  Respond- 
ent, v.  William  B.  Johnson,  Appellant  — 
Conviction  and  judgment  affirmed.  Dissenting 
opinion  by  Follett,  J. 

David  Gray,  Respondent,  v.  David  C.  Wolcott, 
Appellant,  Impleaded,  etc.  —  Order  of  the 
County  Court  of  Oneida  county  affirmed,  with 
ten  dollars  costs  and  disbursements  against 
David  C.  Wolcott,  Appellant.  Opinion  by 
Boardman,  J. 

Mary  Wall,  as  Administratrix,  Respondent,  v. 
The  Delaware,  Lackawanna  and  western  Rail- 
road Company,  Appellant.  —  Judgment  and 


order  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  event.  Opinions  by  Hardin,  P.  J., 
Boardman.  J.,  and  Follett.  J. 

George  B.  Scovule,  as  Receiver,  etc..  Appellant, 
v.  Bronson  A.  Shed  and  others.  Respond- 
ents. —  Judgment  affirmed,  with  costs.  Opin- 
ion by  Hardin,  P.  J. 

Harley  J.  Peet,  Respondent,  v.  Eri  Kent,  Appel- 
lant.—  Judgment  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event,  unless 
the  plaintiff  shall  stipulate  to  deduct  from  the 
judgment  thirty-seven  dollars  and  sixty-five 
cents  as  stated  in  the  opinion.  In  which  case 
the  judgment  so  modified  is  affirmed,  without 
costs  or  the  appeal  to  either  party.  Opinion 
by  Boardman,  J. 

Mary  E.  Wright,  Respondent  v.  Isaac  Frankel. 
Appellant.  —  Judgment  of  the  County  Court  of 
Onondaga  county  affirmed,  with  costs.  Opin- 
ion by  Follett,  J. 

Joseph  E.  West,  as  Administrator,  etc..  Respond- 
ent, v.  George  A.  Reynolds  and  others.  Appel- 
lants. —  Judgment  and  order  affirmed,  with 
costs,  and  leave  given  to  defendants  to  with- 


draw the  demurrer  and  answer  in  twenty  days, 
upon  payment  of  costs  of  demurrer  and  or 
this  appeal.    Opinion  by  Hardin,  P.  J. 


Jacob  Kent,  Respondent,  v.  Jacob  Crouse,  Ap- 
pellant—Interlocutory judgment  affirmed, 
with  costs  of  appeal  on  opinion  of  Merwin,  J., 
at  Special  Term,  and  leave  given  to  answer  in 
twenty  days,  upon  payment  of  costs  of  the 
demurrer  and  of  the  appeal. 

Alfred  Akerley,  Respondent,  v.  Allen  Lasher, 
Appellant,  Impleaded,  etc.  —  Judgment  of  the 
County  Court  of  Delaware  county  affirmed, 
with  costs.    Opinion  by  Follett,  J. 

Harriet  8.  Beach,  v.  John  C.  Knox.  — Motion 
denied,  without  costs. 

Charles  Kenton  v.  William  Austin.  —  Judgment 
affirmed,  with  costs. 

Lyman  M.  Sherwood,  Executor,  etc,  Appellant, 
v.  Israel  D.  Armsby,  Respondent  —  Motion 
denied,  without  costs. 

Orlando  J.  Childs  and  another,  Respondent,  v. 
Harris  Manufacturing  Company,  Appellant.  — 
Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

In  the  Matter  of  Albert  Van  Home,  an  Habitual 
Drunkard. — Order  affirmed,  with  ten  dollars 
costs  and  disbursements  against  the  appel- 
lant. 

Albert  Holt  and  another.  Respondents,  v.  Samuel 
R.  Kopelowich  and  others.  Appellants.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 

Peter  Whltaker,  Respondent,  v.  The  Press  Pub- 
lishing Company,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Charles  8.  Bitter,  Respondeat,  v.  The  Onondaga 
County  Savings  Bank,  Appellant— Declined  to 
hear,  and  leave  given  to  either  party  to  have 
the  case  and  exceptions  resettled  before 
Mr.  Justice  Vann.  upon  eight  days'  notice. 

Lyman  M  Sherwood,  as  Executor,  etc ,  Appel- 
lant, v.  Israel  D.  Armsby,  Respondent— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 

Patrick  Quinlan  and  the  rity  of  Syracuse  v. 
Elnathan  Sweet  and  De  Forest  D.  Candee.— 
Motion  for  preliminary  injunction  granted, 
plaintiffs  required  to  give  an  undertaking  in 
the  sum  of  $1,000. 
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Johu  Brotherson,  Respondent,  t.  John  Oonsalus, 
Executor,  etc.,  Appellant.— Order  affirmed, 
with  ten  dollars  coats  and  printing  disburse- 
ments.   Opinion  by  Landon,  J. 

John  Brotherson,  Respondent,  v.  John  Oonsalus. 
Executor,  etc..  Appellant.— Judgment  modified 
by  striking  out  9*74,29  as  of  October  SO,  1886, 
and  as  modified  affirmed,  without  costs. 
Opinion  by  Landon,  J.  Order  to  be  settled  by 
Landon,  J. 

George  M.  Wiswall,  as  Administrator,  etc.  Ap- 
pellant, y.  Edward  O'Brien  and  Others, 
Respondents.— Judgment  affirmed,  with  costs. 
Opinion  by  Bockes,  J. 

Harriet  Van  Home,  Administratrix,  etc.-Appel- 
lant  y.  Boston,  Hoosac  Tunnel  and  western 
Railroad  Company,  Respondent.— Judgment 
affirmed,  with  costs.    Opinion  by  Bockes,  J. 

James  O.  Patton,  Respondent,  v.  Daniel  A.  Bul- 
lard  and  Others,  Appellants.— Judgment  af- 
firmed, with  costs.    Opinion  by  Learned,  P.  J. 

Anna  Livingston,  Respondent,  v.  Peter  Living- 
ston, Appellant.  —  Judgment  affirmed,  with 
costs.    Mem.  by  Landon,  J. 

Clara  Belle  Doughty,  Appellant,  v.  Collins 
Doughty  and  others.  Respondents. —Judg- 
ment reversed,  new  trial  granted,  costs  to 
abide  event;  referee  discharged.  Opinion  by 
Learned,  P.  J.,  and  by  Bockes,  J.,  dissenting. 

American  Society  for  Prevention  of  Cruelty  to 
Animals  v  City  of  Cohoes.— Judgment  affirmed, 
with  costs.    Opinion  by  Bockes,  J. 

Henry  Tcif  t  and  others,  Respondents,  v.  George 
M.  Bissell,  Appellant. — Judgment  affirmed, 
with  costs.    Opinion  by  Landon,  J. 

Andrew  McClure,  Appellant,  v.  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  Re- 
8  undent  —Judgment  affirmed,  with  costs, 
pinion  by  Learned,  P.  J. 

Kezia  Brockway,  Respondent,  v.  John  W.  Tayn- 
torand  others.  Appellants.— Judgment  modi- 
fied by  directing  the  payment  first  to  the  ad- 
ministrator of  the  $1.*00  mortgage  and  in- 
terest, next  the  costs  or  the  guardian  ad  litem; 
next  the  plaintiff's  claim,  and  the  balance  to 
the  heirs  of  Woodhull.  Opinions  by  Learned. 
P.  J.,  and  Landon,  J. ;  ordered  to  be  settled 
by  Landon,  J. 

Robert  L.  Dav  and  another.  Respondents,  v. 
Ogdensburgn  and  Lake  Champlain  Railroad 
Company  and  others,  Appellants.— Interlocu- 
tory judgment  affirmed,  with  costs,  with 
leave,  etc.  Mem.  by  Bockes,  J.  (Cause  cer- 
tified to  Court  of  Appeals  under  sub.  4,  sec. 
190,  Code.) 

John  Hogan,  Respondent,  v.  James  Ryan,  Ap- 
pellant. —  Judgment  and  order  reversed,  new 
trial  granted,  costs  to  abide  event.  Opinion  by 
Landon,  J. 

Walter  8.  Church,  Appellant,  v.  Johan  Jost 
Becker,  Respondent— Judgment  affirmed,  with 
costs.    Opinion  by  Landon,  J.,  dissenting. 

Elizabeth  Phillips,  Bxecntrix,  etc.,  Respondent, 
v.  The  Troy  and  Boston  Railroad  Company, 
Appellant.  —  Judgment  and  order  affirmed, 
with  costs.  Opinion  by  Learned,  P.  J.,  and 
by  Landon,  J.,  dissenting. 

George  W.  Holcomb.  Respondent,  v.  Elizabeth 
B.  Holcomb,  Appellant.— Judgment  affirmed, 
with  costs.    Opinion  by  Learned.  P.  J. 

Anna  M.  Tlsdale,  Respondent,  v.  Delaware  and 
Hudson  Canal  Company,  Appellant. —Judg- 
ment and  order  affirmed,  with  costs.  Opinion 
by  Bockes,  J. 

Catharine  Taylor,  Respondent  v.  City  of  Cohoes, 
Appellant.  —  Order  reversed,  with  ten  dollars 


*& 


costs  and  printing  disbursements,  and  motion 
granted,  with  cost*.  Opinion  by  Learned,  P.  J. 
John  B.  Van  Etten,  Appellant,  v.  Jonathan  BL 
Hasbronck,  Respondent  —  Order  reversed, 
without  costs ;  motion  denied,  without  preju- 
dice,   according    to    opinion.     Opinion    by 

County  Bank,  Respondent  v.  William 
Scott  Appellant  —Judgment  affirmed,  with 
costs     Opinion  by  Bockes.  J. 

Garret  M.  Clute.  Respondent  v.  New  York  Cen- 
tral and  Hudson  River  Railroad  Company. 
Appellant  —  Judgment  reversed,  new  trial 
granted,  costs  to  abide  event  Opinion  by 
Learned,  P.  J  •  Landon,  J.,  not  acting. 

The  Phoenix  Mills,  Respondent  ▼.  James  A. 
Miller,  Appellant- Judgment  and  order  re- 
versed, new  trial  granted,  costs  to  abide  event 
Opinion  by  Bockes,  J. 

Rimer  J.  Albert  Respondent  v.  Slnathan  Sweet, 
Jr.,  and  others,  Appellant*. —Judgment  af- 
firmed, with  costs.    Opinion  by  Learned,  P.  J. 

Jacob  Kreischer,  Respondent  v.  Gottlieb  Vetter, 
Appellant  Impleaded,  etc.  —  Judgment  af- 
firmed, with  costs.    Opinion  by  Bockes,  J. 

George  L.  Wiluie,  Surviving  Partner,  etc,  Re- 
spondent ▼•  The  Village  orGreenbush,  Appel- 
lant—Judgment  aifirmed,  with  costs.  Opinion 
by  Bockes,  J. 

Matter  of  Application  of  Water  Commissioners 
of  Amsterdam  to  Acquire  Lands,  Respondents, 
v.  Stephen  Collins  and  Another,  Appellants.— 
Order  reversed,  with  ten  dollars  costs  and 
printing  disbursements,  and  motion  reversed, 
with  ten  dollars  costs.  Opinion  by  Learned, 
PJ, 

John  W.  French,  Respondent  v.  Emma  J.  Ken- 
worthy  and  others,  Appellants. —  Order  af- 
firmed, with  ten  dollars  costs  and  printing 
disbursements  as  to  Effle  B.,  and  appeal  dis- 
missed as  to  Charles  A.,  with  ten  dollars  costs 
to  be  paid  by  general  guardian.  Opinion  by 
Learned,  P.  J. 

Daniel  Vrooman,  Respondent  v.  Elizabeth  Clow, 
Appellant —Judgment  modified  in  accordance 
with  opinion.    Opinion  by  Learned,  P.  J. 

William  H.  Thorn,  Overseer,  etc..  Respondents, 
v.  Charles  Hadden,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  printing  disburse- 
ments.   Opinion  by  Learned,  P.  J. 

Chester  Dusty,  Respondent  v.  Magdalena  B. 
Lansing,  Appellant.  —  Order  reversed  and  mo- 
tion granted  on  payment  of  ten  dollars  costs 
and  ten  dollars  coats  of  appeal  and  printing 
disbursements.    Opinion  by  Learned,  P.  J. 

Parana  v.  Ferqua.  —  Motion  granted  on  con- 
dition. (See  order  on  file.)  Opinion  by 
Bockes,  J. 

Simeon  Cunliif,  Appellant  v.  Delaware  and  Hud- 
son Canal  Company.  Respondent  — Order 
affirmed,  with  ten  dollars  costs  and  printing 
disbursements     Opinion  by  Bockes,  J. 

Mary  T.  Biden,  Executrix,  etc,  Respondent  ▼ 
Edward  F.  James,  Appellant,  Impleaded, 
etc. — Judgment  affirmed,  with  costs.  Opinion 
by  Learned,  P.  J. 

Catharine  Draper,  Appellant  v.  Delaware  and 
Hudson  Canal  Company,  Respondent.  —  Judg- 
ment affirmed,  with  costs.  Opinion  by  Lear- 
ned, P  J. 

Henry  C.  Smith.  Receiver,  etc.,  Respondent  ▼. 
Willis  H.  Bellows  and  others,  Appellant*.  — 
Judgment  reversed,  new  trial  granted,  costs  to 
abide  event    Opinion  by  Learned,  P.  J. 

Abram  V.  Morris  v.  Francis  A  Fates.  Order 
resettled  and  filed, . 
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Second  Department,  December  Term,  1886. 


Third  Department,  December  Term,  1886.* 


The  American  Society  for  the  Prevention  of 
Cruelty  to  Animals,  Respondent,  v.  The  City 
of  Cohoea,  Appellant.  —  Motion  to  go  to  the 
Conn  of  Appeals  denied. 

Caroline  W.  Lawrence  and  others.  Respond- 
ents, v.  The  Saratoga  Lake  Railway  Com- 
pany, Appellant*.— Judgment  affirmed,  with 
costs.    Opinion  by  Learned,  P.  J. 

Frank  A,  Cantwell,  Appellant,  v.  Michael  L. 
Burke  and  Willard  Collins.  Respondents.  — 
Judgment  reversed,  new  trial  granted,  costs  to 
abide  event.    Opinion  by  Landon,  J. 

Mary  McGrath,  Respondent,  v.  The  Metropoli- 
tan Life  Insurance  Company,  Appellant.  — 
Judgment  affirmed,  with  costs.  Opinion  by 
Bockes,  J. 

J.  Townsend  Burden,  Respondent,  v.  James  A. 
Burden  and  others,  Appellants.  —  Order  af- 
firmed, with  ten  dollars  costs  and  printing  dis- 
bursements.   Opinion  by  Learned,  P.  J. 

Hubbard  J.  Goodrich,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Com- 
pany, Respondent.  -  Motion  for  new  trial 
denied  ana  judgment  ordered  for  defendant. 
Opinion  by  Learned,  P.  J. 

Lizzie  Payne  and  others,  Respondents,  v.  The 
Mutual  Relief  Society  of  Rochester,  New 
York,  Appellant.  —  Judgment  affirmed,  with 
costs.  —  Opinion  by  Bockes,  J. 


Mary  Duel,  Respondent,  v.  John  L.  Getmam 
Appellant. —Judgment  and  order  affirmed- 
with  costs.    Opinion  by  Bockes,  J. 

John  A.  Thompson,  Respondent,  v.  Rowland  N. 
Hazard  and  Stephen  F.  Moriarty,  Appellants.— 
Judgment  reversed,  new  trial  granted,  referee 
discharged,  costs  to  abide  event.  Opinion  bj 
Landon,  J. 

John  R.  Freer,  Respondent,  v.  Henry  J.  Buding- 
ton,  Appellant.  —  Judgment  affirmed,  with 
costs.    Opinion  by  Bockes,  J. 

Jacob  I.  Signer.  Respondent,  v.  Alvah  S.  New- 
comb,  Appellant.  —  Judgment  and  order  re- 
versed, new  trial  granted,  costs  to  abide  event. 
Opinion  by  Landon,  J. 

William  H.  Dedrick  and  William  H.  Burgess, 
Respondents,  v.  Richard  H.  Leonard,  Appel- 
lant. —  Judgment  reversed,  new  trial  granted, 
referee  discharged,  costs  to  abide  event.  Opin- 
ion by  Learned;  P.  J. 

Gilbert  Cronk,  Appellant,  v.  Charles  M.  Barlow, 
Respondent.  —  Judgment  of  County  Court 
affirmed,  with  costs.     Opinion   by  Learned, 

Perqua  v.  Perqua.  —  Former  motion  opened  and 
motion  reheard.  Former  order  vacated  and 
original  motion  denied  and  stipulation  under 
former  order  vacated. 
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William  Le  Count,  Appellant,  v.  8arah  E.  Green- 
ley,  Respondent.  —  Order  granting  new  trial 
Anion  by 


Opfi 


by  Barnard, 


affirmed,   with  costs. 
P.J. 

Ann  C.  Clark,  Plaintiff,  v.  Brooklyn  Elevated 
Railroad  Company.  Defendant.  —  Order  af- 
firmed, with  costs  end  disbursements.  Opinion 
by  Dykman,  J. 

Fidelia  R.  Manning,  Plaintiff,  v.  John  B.  Sweet- 
ing, Defendant.  —  Judgment  affirmed  upon 
plaintiff's  appeal.  Part  of  Judgment  appealed 
from  by  defendant  affirmed,  without  coets  to 
either  party  on  either  appeal.    Opinion  by 

The  Peopfe  of  the  State  of  New  York  ex  rel. 
Mary  C.  Gibson,  Respondent,  v.  The  Board  of 
Assessors  of  the  Town  of  Flushing,  Appel- 
lant. —  Order  reversed,  with  fifty  dollars  costs 
of  appeal.    Opinion  by  Barnard,  P.  J. 

Maria  Thornton  and  another,  Executors,  etc., 
Respondents,  v.  Isaac  Harris  and  Others,  Ap- 
pellants.—Judgment  and  order  denying  new 
trial  affirmed,  with  costs.  Opinion  by  Barnard, 
P.  J. 

Dyckman  Odell,  Respondent,  v.  Isaac  Buckhout, 
as  Executor,  etc.,  Appellant.— Judgment  af- 
firmed, with  costs.  Opinion  by  Barnard,  P.  J. ; 
Dykman,  J.,  not  sitting. 

Sylvester  S.  Mangam  and  Others,  as  Executors, 
etc.,  Respondents,  v.  Richard  W.  Peck,  Ap- 

gjllant.  —  Judgment  affirmed,  with  costs 
pinion  by  Dykman,J.:  Pratt,  J.,  not  sitting. 
Matter  of  Probate  of  Will  of  James  Morgan.— 
Decree  of  surrogate  affirmed,  with  costs. 
Opinion  by  Barnard,  P.  J. 
James  Sweet,  Plaintiff,  v.  John  H.  Ross.  De- 
fendant.—Judgment  affirmed  for  non-submis- 
sion of  papers  under  order.  Pratt,  J.,  not 
silting. 
Catherine  T.  Malloy,  Respondent,  v.  The  Town 
-*•*-■■  '----  •---     Judgment  and  order 

i,  With  costs.   Opinion 


of  Pel  ham,  Appellant.— Jud, 
denying  new  trial  affirmed,  wil 
by  Pratt,  J. 


Frances  W.  Pettengill,  Plaintiff,  v.  City  of  Yon- 
kers,  Defendant.— Judgment  and  order  deny- 
ing new  trial  affirmed,  with  costs.  Opinion  oy 
Barnard,  P.  J.;  Dykman,  J.,  not  sitting. 

Thomas  Halpin,  Respondent,  v.  Phoenix  Insur- 
ance Company,  Appellant. -Judgment  affirmed, 
with  costs.  Opinion  by  Dykman,  J. ;  Pratt,  J., 
not  Bitting. 

John  Schenck,  Respondent,  v.  George  Ringler 
and  others,  Appellants  —  Judgment  and  order 
denying  new  trial  affirmed,  with  costs.  Opinion 
by  Dykman,  J. 

John  J.  Barton,  Respondent,  v.  William  Govan, 
Appellant.— Judgment  and  order  denying  new 
trial  affirmed,  with  costs.  Opinion  by  Barnard, 
P.J. 

Mary  A.- Ross,  Appellant,  v.  John  Duffy.  Sheriff, 
etc.,  Respondent.— Order  reversed,  with  costs 
and  disbursements,  and  motion  denied.  Opin- 
ion by  Pratt,  J.:  Dykman,  J.,  not  sitting. 

Julius  Marcile,  Respondent,  v.  Auguste  Saltz- 
man,  as  Executor,  etc..  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   Opinion  by  Dykman,  J. 

William  H.  Odell,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Appellant— Judgment  and  order  denying  new 
trial  affirmed,  with  cost?.  Opinion  by  Barnard, 
P.  J.;  Dykman,  J.,  not  sitting. 

Matter  of  Application  of  Henry  M.  Elliott.— 
Order  affirmed,  with  costs  and  disbursements. 
Opinion  by  Pratt,  J. 

Alexander  B.  Hudson,  Respondent,  v.  Cornelius 
J.  Kowing.  Appellant.— Order  affirmed,  with 
costs  and  disbursements.  Opinion  by  Barnard, 
P.  J.;  Dykman,  J.,  not  sitting. 

The  Importers  and  Trader*'  National  Bank  and 
others,  Respondents,  v.  Clarence  Perine  and 
others,  Appellants.  —  Order  refusing  extra 
allowance  affirmed,  with  costs.  Opinion  by 
Pratt,  J.:  Dykman,  J.,  not  sitting. 

Matter  of  Last  Will  of  Abijah  S/Feeks.— De- 
cree of  susTogate  reversed,  without  costs  of 


•  Decisions  handed  down  December  18, 1886,  and  January  4, 1887. 
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appeal;  proceedings  remitted  to  surrogate. 
Opinion  by  Barnard!  P.  J. 

Sherwood  sterling,  Respondent,  v.  The  Metro- 
politan Life  Insurance  Company,  Appellant.  — 
Order  referring  action  affirmed,  with  costs  and 
disbursement*.  Opinion  by  Dykman,  J.; 
Pratt,  J.,  not  sitting. 

Sherwood  Sterling,  Respondent,  v.  The  Metro- 

g>litan  Life  Insurance  Company,  Appellant.  — 
rder  refusing  motion  to  compel  a  reply  af- 
firmed, with  costs  and  disbursements.  Opinion 
by  Dykman,  J. 

Charles  H.  Meade  and  another.  Plaintiff,  v.  Wal- 
ter C.  Tuckennan,  Defendant,— Order  affirmed, 
with  ten  dollars  costs,  besides  disbursements. 
Opinion  by  Dykman,  J. 

Ghelrstein  Mead,  Respondent,  y.  John  Brnnne- 
mer  and  others,  Defendants.  Harry  J.  Lea, 
Purchaser.  Appellant.  —  Order  affirmed,  with 
costs  and  disbursements.   Opinion  by  Barnard, 

Benjamin  F.  Underbill  and  another,  Respon- 
dents, v.  Sarah  A.  Underbill  and  others,  Ap- 
pellants, Impleaded,  etc.  —  Judgment  affirmed, 
with  costs.  Opinion  by  Barnard,  P.  J.;  Dyk- 
man, J.,  not  sitting. 

Moeher  A.  Southerland,  Respondent,  v.  George 
W.  Mead.  Appellant.  —  Order  affirmed,  with 
costs  and  disbursements.  Opinion  by  Dyk- 
man, J. 

William  J.  Beard.  Appellant.  v.  Elbert  Kipp,  Re- 
spondent. —  Order  affirmed,  with  costs  ana  dis- 
bursements.   Opinion  by  Dykman,  J. 

John  White,  Appellant,  v.  James  Boyce  and 
another.  Respondents.— Order  confirmed,  with- 
out costs  and  disbursements.  Opinion  by 
Pratt,  J.;  Barnard.  P.  J.,  not  sitting.  Judg- 
nned,  with ~_.-.--   .      ~* 


ment  affirmed,  with  costs.  Opinion"  by  Bar- 
nard, P.  J.;  Pratt,  J.,  dissenting. 

Joseph  W.  Palmer,  Respondent,  v.  The  Pennsyl- 
vania Company,  Appellant.— Judgment  and 
order  denying  new  trial  affirmed,  with  costs. 
Opinion  by  Pratt,  J.;  Barnard;  P.  J.,  not  sit- 
ting. 

Mary  A.  Gordon,  Plaintiff,  r.  Herman  H.  Nie- 
mann and  others,  Defendants.  —  Judgment  and 
order  denying  new  trial  affirmed,  with  costs. 
Opinion  by  Dykman,  J. 

Elisabeth  Stillwcll,  Individually,  etc,  Respon- 
dent, v.  August  Zinster,  Appellant.— Judg- 
ment and  order  denying  new  trial  affirmed,  wiin 
costs.    Opinion  by  Pratt,  J. 

General  Synod  of  the  Reformed  Church  in 
America,  Plaintiff,  v.  Biisa  L.  Lincoln  and 
others.  Defendants.  —  Order  affirmed,  with 
costs  and  disbursements.  Opinions  by  Bar- 
nard. P.  J.,  and  Pratt,  J. 

Eliza  A.  Beveridge,  Plaintiff,  y.  The  New  York 
Elevated  Railroad  Company,  Defendant.— 
Judgment  affirmed  on  opinion  at  Special  Term. 

The  People  of  the  State  of  New  York  ex  rH. 
Deverell,  Plaintiff,  v.  Musical  Protective  Union, 
Defendant.  —  Motion  denied.  Opinion  by  J  us- 
tice  Dykman. 

Charles  P.  Berdell,  Appellant,  v.  Eliza  W.  Park- 
hurst.  Respondent.  —  Order  affirmed, with  costs 
and  disbursements.    Opinion  by  Pratt.  J. 

Charles  W.  Cooke,  Plaintiff,  v.  The  Lalance- 
G  roe  jean  Company,  Defendant— Motion  denied. 

Russel  Coo,  Respondent,  v.  Robert  C.  Davidge. 
Appellant.  —  Order  affirmed,  with  coats  and 
disbursements.  Opinions  by  Justices  Barnard 
and  Pratt. 

Charles  P.  Berdell,  Appellant,  v.  James  W 
Hoyt,  Respondent.  —Order  affirmed,  with  costs 
and  disbursements.    Opinion  by  Pratt,  J. 

Louis  8iedenbach,  Appellant,  v.  Julia  A.  Riley, 
Administratrix,  etc,  Respondent.  —Judgment 
and  order  denying  new  trial  affirmed,  with 
costs.    Opinion  by  Pratt,  J. 

Edward  Van  Orden  and  others,  Respondents, 
v.  Charles  S.  Schleier  and  others,  Appellants.— 
Judgment  affirmed,  with  costs.  Opinion  by 
Dykman,  J. 

Mary  Burns,  Respondent,  v.  James  Boetwick, 


Jr.,  Appellant. — Judgment  and  order  refusing 
new  trial  reversed  and  new  trial  granted,  costs 
to  abide  event.  Opinion  by  Pratt,  J. ;  Barnard, 
P.  J.,  not  sitting. 

Margaret  Shiner,  Administratrix,  etc..  Respond- 
ent, v.  Horace  Russell  and  another,  as  Receivers, 
etc.  Appellants.  —Judgment  and  order  deny- 
ing new  trial  affirmed,  with  costs.  Opinion  by 
Pratt,  J. 

Janie  Linton  Morris,  as  Administratrix,  etc., 
Respondent,  v.  Walston  H.  Brown  and  others. 
Appellants.  —  Judgment  and  order  denying 
new  trial  affirmed;  with  costs.    Opinion  by 


Dykman,  J.;  Barnard,  P.  J.,  not  sitting. 

Alvia  Fisher,  an  Infant  by,  etc.  Respondent, 
v.  William  Martin,  Appellant.  —  Judgment 
affirmed,  with  costs.    Opinion  by  Pratt,  J. 

Louisa  K.  Hall,  Appellant,  v.  Harvey  Hall,  Re- 
spondent. —  Judgment  affirmed,  with  costs. 
Opinion  by  Barnard,  P.  J.;  Pratt,  J.,  not 


sitting. 

lA.  .  .     . 

lants.  —  Judgment  affirmed,  with  costs.'  Opln- 


Eliza  X.  Mo.no*,  as  Administratrix,  etc..  Re- 
spondent, v.  George  Wilson  and  others,  Ap 


ion  by  Pratt,  J.:  Dykman,  J.,  dissenting. 

Cornelius  Ivory,  Respondent,  v.  The  Town  of 
Deerpark,  Appellant.— Judgment  and  order 
denying  new  trial,  affirmed,  with  costs.  Opin- 
ion t>y  Dykman,  J.;  Barnard,  P.  J.,  not  sitting. 

Patrick  Myles,  Appellant,  v.  The  New  York, 
New  Haven  and  Hartford  Railroad  Company, 
Respondent.  Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event.  Opinion 
by  Barnard,  P.  J.;  Pratt,  J.,  dissenting. 

Charles  Van  Fleet.  Respondent,  v.  WflUam  S. 
Ketcham,  Appellant.  —  Judgment  affirmed, 
with  costs.    Opinion  by  Pratt,  J. 

Sadie  Tilley,  Appellant,  v.  William  W.  Goodrich, 
Respondent,  Impleaded,  etc.— Judgment  af- 
firmed, with  costs  out  of  the  fund.  —  Opinion 
by  Dykman,  J. 

Sarah  McGlynn,  Respondent,  v.  The  Brooklyn 
Crosstown  Railroad  Company,  Appellant.— 
Judgment  and  order  denying  new  trial  af- 
firmed, with  costs.    Opinion  by  Barnard.  P.  J . 

Samuel  T.  Ludlow,  Plaintiff,  v.  George  W.  Mead, 
Defendant.— Order  affirmed,  with  costs  and 
disbursements.    Opinion  by  Pratt,  J. 

William  Brosstedt,  Plaintiff,  v.  Henry  Breslin. 
Defendant.— Order  affirmed,  with  costs  and 
disbursements.    Opinion  by  Dykman,  J. 

In  the  Matter  of  Assignment  of  John  Raber  for 
Benefit  of  Creditors.— Motion  denied,  with  ten 
dollars  costs.    Opinion  by  Barnard,  P.  J. 

Isaac  Knee,  Jr.,  Plaintiff,  v.  Ellen  Kuykendall 
and  others.  Defendants.  —  Order  reversed  and 
purchaser  released;  purchase  money  to  be  re- 
turned; Appellant  to  have  disbursements  on 
appeal  only.  —  Opinion  by  Dykman,  J.;  Pratt, 
-J.,  not  sitting. 

Robert  L.  Carpenter,  Appellant,  v.  Orville  O. 
Jones  and  ethers.  Respondents.  —  Judgment 
affirmed  with  costs.  Opinion  by  Pratt,  J.; 
Barnard.  J.  P..  not  sitting. 

The  People  of  the  State  of  New  York  ex  raf. 
Nicholas  Cooper,  Appellant,  v.  The  Registrar 
of  Arrears  of  the  City  of  Brooklyn,  Respond- 
ent. —  Order  denying  motion  fer  peremptory 
mandamus  reversed  and  motion  granted  that 
an  alternative  writ  issue,  costs  to  abide  event. 
Opinion  by  Barnard,  P.  J. 

In  the  matter  of  the  application  of  John  A. 
Wells,  Executor,  etc  —  Order  of  Surrogate 
reversed,  with  costs  to  appellant  out  of  the 
estate,  and  proceedings  remitted.  Opinion  by 
Barnard.  P.  J. 

The  People  of  the  State  of  New  York  esc  rat. 
James  F.  Gillen,  Respondent,  v.  Henry  Wol- 
fort.  Supervisor  etc..  Appellant.  —  Order  af- 
firmed, with  costs  and  disbursements.  Opinion 
by  Dykman,  J.;  Pratt,  J.,  not  sitting. 

Ella  M.  Ten  Broeck,  Respondent,  v.  The  Travel- 
er's Insurance  Company,  Appellant.  —  Ju  * 
ment  and  order  "  "  *" 

wlth< 


noecic,  rcimponaeni,  v.  x  ne  \lt*vbi- 
ice  Company,  Appellant.  —  Judg- 
>rder  denying  new  trial  affirmed. 
Opinion  by  Pratt,  J. 
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Adolph  Gnbner,  as  Administrator,  etc.,  Plaintiff, 
t.  James  Vick  and  another,  as  Executor,  etc., 
Defendants.  —  Judgment  aiBrmed,  with  costs. 
Opinion  by  Barnard,  P.  J. 

Bridget  Colfins,  Administratrix,  etc..  Respond- 
ent, t.  The  New  Tork  and  New  Haven  and 


Hartford  Railroad  Company,   Appellants.  — 

m    ignewtru' 
with  costs.    Opinion  by  Dykman,  J, 


Judgment  and  order  denying  new  trial  affirmed, 


James  Jonrdan,  as  Receiver,  etc.,  Respondent,  v. 
The  Long;  Island  Railroad  Company,  Appel- 
ant. —  Judgment  and  order  denying  new  trial 
affirmed,  with  costs.    Opinion  by  Pratt,  J. 

Samuel  D.  Hoyt,  Respondent,  v.  The  New  York, 
Lake  Erie  and  Western  Railroad  Company, 
Appellants.  —  Judgment  and  order  denying 
new  trial  affirmed,  with  costs.  Opinion  by 
Barnard,  P.  J. 

Julia  Foy,  an  Infant,  etc.,  Respondent,  v.  Wil- 
liam Buchanan  and  another.  Appellants.— 
Judgment  and  order  denying  new  trial  reversed 
and  new  trial  granted,  costs  to  abide  event. 
Opinion  by  Pratt,  J. 

Henry  T.  Pratt,  Appellant,  v.  Moses  Wert- 
heimer  and  others.  Respondents.  —Judgment 
and  order  denying  new  trial  affirmed,  with 
costs.    Opinion  by  Dykman,  J. 

James  McCormick,  Plaintiff,  v.  John  P.  Craw- 
ford, defendant. — Exceptions  overruled  and 
judgment  for  defendant  upon  the  nonsuit  or- 
dered at  circuit.  Opinion  by  Barnard,  P.  J.; 
Pratt,  J.,  not  sitting. 

George  M  Mittnacht,  Appellant,  v.  Joseph  Wolf, 
Respondent. — Judgment  and  order  denying 
new  trial  affirmed,  with  costs.  Opinion  by 
Dykman,  J. 

Emma  L.  Wendling,  Respondent,  v.  Hannah 
BaJnbridge  and  others,  Appellant*.— Judgment 
and  order  denying  new  trial  reversed  and  new 
trial  granted,  costs  to  abide  event.  Opinion  by 
Pratt,  J. 

Louis  H.  Dickerson,  Plaintiff,  v.  La  Devalson 
Gordon,  Defendant.  —  Motion  denied,  with  ten 
dollars  costs.    Opinion  by  Dykman,  J. 

Thomas  Doyle,  Appellant,  v.  The  Rector,  etc., 
of  Trinity  Church,  Respondent.  Reargument 
ordered. 

Susan  W.  Bryan,  Appellant,  v.  Abram  Viele  and 
Cornelia,  his  wife.  Respondents.  —  Order  sus- 
taining demurrer  affirmed,  with  costs  as  to 
amended  complaint,  and  appeal  dismissed  from 
order  permitting  an  amendment  to  original 
complaint.  Opinions  by  Justices  Barnard  and 
Pratt. 

Maria  L.  Hood,  as  Executrix,  etc.,  Respondent, 
v.  John  N.  Hayward.  Appellant.  Impleaded, 
etc.— Motion  to  dismiss  appeal  from  part  of 
order  giving  leave  to  amend  summons  granted, 
with  ten  dollars  costs.  Opinion  by  Pratt,  J.; 
Dykman,  J.,  not  sitting. 

George  Cox,  Respondent,  v.  William  A.  Baeder 
and  another,  Respondents.— Judgment  and 
order  denying  new  trial  affirmed,  with  costs. 
Opinion  by  Dykman^J. 

"avid"   —--—-•-«-  <~— 


David  S.  McLaughlin,  Respondent,  v.  Thomas  8. 
Lester,  Appellant.— Judgment  affirmed,  with 
costs.    Opinions  by  Justices  Barnard  and  Pratt. 

Thomas  J  Bannon,  Appellant!  v.  Ellen  Cleary, 
Respondent.— Judgment  affirmed,  with  costs. 
Opinion  by  Pratt,  JT 

The  General  Synod  of  the  Reformed  Church  of 
America,  Plaintiff,  v.  Eliza  L.  Lincoln,  De- 
fendant. —  Orders  affirmed,  with  costs  and  dis- 
bursements. 

Powers,  Petitioner,  rv.  James  Jonrdan,  Re- 
ceiver, etc.  —  Order  reversed,  with  costs  and 
disbursements,  and  motion  denied,  without 
costs.    Opinion  by  Dykman,  J.  / 

William  Biggs,  Respondent,  v.  Martin  Schultz 
and  others,  Appellants.  —  Judgment  and  order 


denying  new  trial  affirmed,  with  costs.  Opinion 
by  Dykman,  J. 
Patrick  Murphy,  Jr.,  by  Guardian,  etc.,  Respond- 
ent, v.  William  H.  Main,  Appellant.  —  Judg- 
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ment  affirmed,  with  costs;  exceptions  overruled. 
Opinions  by  Justices  Pratt  and  Barnard. 

Kate  Feeney,  Respondent,  v.  The  Long  Island 
Railroad  Company,  Appellant—  Judgment  and 
order  denying  new  trial  affirmed,  with  costs. 
Opinion  by  Dykman,  J. 

Amos  Bryan,  Plaintiff,  v.  George  Wilson  and 
others,  Defendants.  —  Judgment  and  order 
denying  new  trial  reversed  and  new  trial 
granted,  costs  to  abide  event.  Opinion  by 
Dykman,  J. 

Frank  Bowman,  Respondent,  v.  Charles  G. 
Johnston,  Appellant.  —Judgment  modified  in 
accordance  with  opinion;  order  to  be  settled 
by  Justice  Barnard.    Opinion  by  Barnard.  P.  J. 

William  Nelson,  Appellant,  v.  Edward  Grklley, 
Respondent.  —  Judgment  and  order  denying 
new  trial  affirmed,  with  costs.  Opinion  by 
Pratt,  J.;  Barnard,  P.  J.,  not  sitting. 

John  McClain,  Respondent,  v.  The  Brooklyn 
City  Railroad  Company,  Appellants. —Judg- 
ment and  order  denying  new  trial  affirmed, 
with  costs.    Opinion  oy  Barnard,  P.  J. 

Peter  Riley,  Respondent,  v.  The  Phoenix  Insur- 
ance Company,  Appellant.— Judgment  and 
order  denying  new  trial  affirmed,  with  costs. 
Opinion  by  Pratt,  J.;  Barnard,  P.  J.,  not 
sitting. 

Julia  Freer,  Appellant,  v.  Franklin  Sweet  and 
others,  Respondents.  —  Judgment  affirmed, 
with  costs.  —  Opinion  by  Dykman,  J.;  Bar- 
nard, P.  J. .not sitting. 

Ezra  White,  Respondent,  v.  Minerva  E.  Gaines, 
Appellant— Judgment  affirmed,  with  costs. 
Opinion  by  Pratt,  J. ;  Barnard,  P.  J.,  not 
silting. 

Thomas  M.  King  and  others,  Plaintiffs,  v.  Reon 
Barnes  and  others.  Defendants.  —  Judgment 
modified  in  accordance  with  opinion.  Order 
to  be  settled  by  Justice  Pratt.  Opinion  by 
Pratt,  J. 

Mary  Meegan,  Respondent,  v.  William  Hardcn- 
brook,  Appellant.  —  Judgment  affirmed,  with 
costs.    Opinion  by  Pratt,  J. 

Catharine  C.  Murphy,  Respondent,  v.  The  Brook- 
lyn City  Railroad  Company,  Appellant.— Judg- 
ment and  order  denying  new  trial  affirmed, 
with  costs.  —  Opinion  by  Barnard.  P.  J. 

George  Shaper,  Reapondent,  v.  The  Brooklyn 
and  Long  Island  Cable  Railway  Company, 
Appellant.  —  Judgment  amrmed,  with  costs. 
Opinion  by  Dykman,  J. 

Abraham  Sanger,  Jr.,  and  another,  Appellants, 
v.  Leander  waterbury  and  another,  Respond- 
ents. —  Judgment  affirmed,  with  costs.  Opinion 
by  Pratt.  J. 

Charles  H.  Hunter.  Respondent,  v.  The  New 
York.  Ontario  and  Western  Railroad  Company, 
Appellant.  —  Judgment  amrmed,  with  costs. 
Opinion  by  Dykman,  J. 

Yonkers  Gas-light  Company,  Respondent,  v. 
Allen  Taylor,  Appellant,  Impleaded,  etc.  — 
Order  sustaining  demurrer  to  defendant's 
answer,  and  judgment  thereon  reversed  and 
judgment  given  for  defendant,  with  costs. 
Opinion  by  Pratt,  J.;  Dykman,  J.,  not  sit- 
ting. 

Charles  T.  Redfleld,  Respondent,  v.  Charles  W. 
Stitt,  as  Executor,  etc.,  Appellant. —Judgment 
and  order  denying  new  trial  reversed  ana  new 
trial  granted,  costs  to  abide  event.  Opinion 
by  Barnard,  P.  J.;  Dykman,  J.,  dissenting. 

John  F.  Clark,  Appellant,  v,  Mary  A.  Clark,  Re- 
spondent. —  Order  allowing  allmonv  and  or- 
der refusing  to  modify  the  same  affirmed,  with 
costs  and  disbursements.  Opinions  by  Jus- 
tices Barnard  and  Pratt. 

Bank  of  Indianapolis,  Plaintiff,  v.  Alftman  Bly, 
Receiver,  etc.,  Defendant.  —  Motion  denied, 
with  ten  dollars  costs.  Opinion  by  Dykman,  J. 

Frank  W.  Halsted,  Plaintiff,  v.  Isaac  W.  8her- 
rill,  Defendant.  —  Judgment  affirmed,  with 
costs.  Opinion  by  Pratt,  J.;  Dykman,  J.,  dis- 
senting. 
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The  People  of  the  State  of  New  York,  Appel- 
ant, v.  James  A.  Thorn,  Respondent.  —.Judg- 
ment and  order  denying  new  trial  afflrmeo, 
with  costs.    Opinion  by  Dykraan.  J. 

The  People  of  the  State  of  New  York,  Appel- 
lant, v.  Ralph  R.  Pearsall,  Respondent.— 
Judgment  and  order  denying  new  trial, 
affirmed,  with  costs.   Oolnion  by  Dykman,  J. 


The  People  of  the  State  of  New  York,  Appel- 
lant, y.  John  G.  Clark,  Respondent.  —  Judg- 
ment and  order  denying  new  trial  affirmed. 


with  costs.  Opinion  Sy  Dykman.J. 
The  People  of  the  State  of  New  York,  Appel- 
lant, v.  James  Titus,  Respondent.  —  Judg- 
ment and  order  denying  new  trial  affirmed, 
with  costs.    Opinion  by  Dykman,  J. 


First  Department,  October  Term,  1886.* 


Matter  of  Alma  Nichols.  —  Order  reversed  and 
petition  remanded.    Opinion  Per  Curiam. 

John  F.  Klumpp  and  another,  Respondents, 
v  Guy  H.  Gardner,  and  another,  Appellants.  — 
Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

Matter  of  husan  A.  Place,  deceased.  —  Order 
afflrmedjWithout  costs.  Opinion  by  Daniels,  J. 

William  H.  Catlin  and  another,  Respondents, 
v.  The  Adirondack  Company,  Appellant.— 
Order  affirmed,  without  costs.  —  Opinion  Per 
Curiam. 

The  People  of  the  State  of  New  York  r.  Univer- 
sal Life  Insurance  Company.  —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Thomas  D.  Reilly,  Appellant,  v.  The  Press  Pub- 
lishing Association,  Respondent.—  Order  af- 
firmed, without  costs. 

Anna  Borkel,  Appellant,  v.  8amnel  S.  Mnlford, 
Respondent.—  Order  modified  by  requiring  the 
defendant  to  stipulate  that  the  deposition  of  wit- 
nesses, residing  in  New  York  and  Pennsylvania, 
may  be  taken  on  ten  days'notice  before  James  J. 
Nealis,  referee,  and  to  be  read  on  the  trial  to 
the  same  effect  as  though  the  witnesses  were 
personally  present,  ana  as  modified  affirmed, 
without  costs. 

James  Cassidy  and  another,  Plaintiffs,  v.  Henry 
Qottgetrne,  Assignee,  etc.,  Defendant. — 
Order  modified  by  directing  that  the  judgment 
and  report  of  the  referee  be  opened  so  far  as  to 
allow  the  respondents  to  appear,  upon  notice 
to  the  appellants  and  to  the  several  other  par- 
ties to  the  judgment,  before  the  said  referee, 
and  give  any  testimony  tending  to  increase  the 
claim  which  the  referee  has  allowed  in  their 
favor,  and  to  diminish  or  affect  the  debt 
allowed  to  the  plaintiff  and  any  other  creditors 
in  the  actions,  and  on  the  coming  in  of  the 
report  of  the  referee  to  raise  any  question  as 
to  the  costs  and  allowances  appearing  in  the 
judgment,  and  as  to  the  amounts  awarded  to 
any  of  the  parties.  The  costs  of  such  new 
hearing  and  proceeding  before  the  referee  and 
of  the  judgment  and  or  this  appeal  to  abide  the 
event. 

Michael  Snow,  Respondent,  v.  The  Russell  Coe 
Fertilizer  Company  and  another.  Appellants. — 
Order  modified  by  striking  out  the  second  sub- 
division of  the  order  restraining  Robert  C. 
Davidge  from  representing  himself  to  be  the 
successor  of  the  defendant  and  without  preju- 
dice to  an  application,  on  proper  papers  and 
security,  for  an  injunction,  and  as  modified 
affirmed,  without  costs. 

Paul  Krotel,  Receiver,  etc.,  Respondent,  v. 
Henry  F.  Williams  and  another,  Appellants.— 
Judgment  affirmed,  with  costs. 

James  O'Shea,  Respondent,  v.  David  L.  Eisner, 
Appellant,  impleaded,  etc.  — Order  affirmed, 
witn  ten  dollars  costs  and  disbursements. 

Central  Trust  Company  of  New  York  v.  New 
York  City  and  Northern  Railway  Company.  — 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements. 


Margaretha  Finnern  and  others.  Executors,  etc.. 
Respondents,  v.  Julius  Hinz  and  others.  Ap- 
pellants.—Judgment  reversed,  new  trial  or- 
dered,  costs  to  abide  event.     Opinion  P*r 

James  Naser  and  another,  Respondents,  v.  The 
First  National  Bank  of  the  City  of  New  York, 
Appellant.  —Judgment  affirmed.   Opinion  Pmr 


Peter  Suan,  Respondent,  v.  George  Cafre  and 
another,  Appellants.  —  Judgment  affirmed. 
Opinion  by  Davie,  P.  J. 

William  Neldlinger,  Appellant,  v.  John  B.  Me- 
Intire,  Respondent,  Impleaded,  etc.  Judgment 
affirmed. 

The  People  of  the  State  of  New  York  ear  net. 
Edward  G.  Ames  v.  Joseph  Koch  and  others. 
Respondents.  —  Dismissal  of  relator  reversed, 
with  costs. 

Josephine  M.  McBride,  Respondent,  v.  Robert 
P.  McBride,  Appellant.  —  Orders  affirmed,  witn 
with  ten  dollars  costs  and  disbursements. 

William  F.  Redllch,  Respondent,  v.  Hermann  N. 
Smith,  Appellant. 

Isaac  8.  Enyard  and  another,  Respondents, 
v.  Same,  Apppellant.  — Order*  affirmed,  with 
ten  dollars  costs  in  one  case  and  the  disburse- 
ments in  both. 

Edward  Wood,  Appellant,  v.  Earoline  Kroil  and 
others,  Respondents.  —  Order  reversed,  with- 
out costs.    Opinion  Per  Curiam. 

The  Congregation  "Hand  in  Hand/*  Appellant, 
v.  Eva  Mailer  and  another,  Respondents. — 
Order  affirmed,  without  costs. 

Gotthold  Haug,  Respondent,  v.  Christopher 
Rcissner,  Appellant — Judgment  affirmed,  with 
costs.    Opinion  Per  Curiam. 

J.  Lippit  Snow  and  another.  Appellants  v.  Ell 
Gibbon  and  another,  Respondents.  —  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 

Caroline  L.  Merchant,  Appellant,  v.  Joseph  Ekk- 
horn  and  another.  Respondents. — Judgment 
affirmed. 

James  C.  8eymour,  Appellant,  v.  The  Cnstncr 
Carbon  Company  and  others.  Respondents. — 
Judgment  affirmed  on  opinion  of  the  court 
below. 

Leonard  Lewieohn,  Respondent^  v.  Bertram 
Niederwlesen,  Appellant.— Motion  denied. 

Edward  M.  Knox,  v.  Commercial  Agency  and 
others.  —  Motion  denied,  without  costs.  Mean. 
Per  Curiam. 

The  People  of  the  State  of  New  York  ex  ret.  H. 
D.  Nicoll,  v.  Infant  Asylum.— Motion  granted 
unless  duly  certified  copies  of  the  case  be 
served  within  ten  days,  and  tea  dollars  costs  of 
motion  be  paid.    Opinion  Ar  Curiam. 

Ruth  A.  Post.  Respondent,  v.  Mary  J.  Stock- 
well,  Appellant.  —  Motion  denied  withont 
prejudice  to  its  renewel  in  case  the  papers  on 
appeal  are  not  served  within  thirty  days  after 
service  of  a  com  of  this  order. 

In  the  matter  of  Robert  Willets.  —  Decree  af- 
firmed on  opinion  of  surrogate. 


*  Decisions  handed  down  December  SI,  1880b 
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Robinson  Consolidated  Mining  Company,  v. 
William  H.  l  ralg  and  another.  —  Motion  de- 
nied without  costs.    Opinion  by  Daniels.  J. 

Theodore  P.  Reed,  Appellant,  v.  Isaac  W.  Ed- 
sail,  Respondent.  —  Order  affirmed,  with  ten 
dollars  and  disbursements. 

Levi  M.  Bates  and  others,  Respondents,  v.  Hirsm 
Jones  and  another.  Appellants.  —  Order  af- 
firmed, with  ten  dollars  and  disbursements. 

Kate  Hoon,  Administratrix,  etc.,  Appellant,  v. 
La\id  Henderson  Respondent.  —Motion  de- 
nied, with  costs.    Opinion  by  Daniels,  J. 

Charlotte  A.  Wakeman,  v.  George  H.  Everett.  — 
Motion  for  reargument  denied. 

The  Bowery  National  Bank,  Respondent,  v. 
The  Mayor,  etc.,  of  the  City  of  New  York, 
Appellants.— Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  order  entered  as 
directed  In  opinion.    Opinion  by  Daniels,  J. 

Josephine  Rouen,  Respondent,  v.  Joseph  Ketx- 
lik.    Appellant.  —  Judgment    affirmed,    with 


The  Electrical  Supply  Company,  Respondent,  v. 


costs.    Opinion  by  Brady,  J, 
he  Electrical  Supply  Company, 
The  Jersey  City  Electric  Light  Company,  Ap- 
pellant. —  Judgment    affirmed.    Opinion    by 

William  Morris,  Appellant,  v.  Emily  W.  Emmons 
Respondent.  —  Judgment  affirmed,  with  costs, 
and  with  liberty  to  plaintiff  to  reply.  Opinion 
by  Brady.  J. 

Jane  H.  Cowdrey,  Executrix,  etc.,  Appellant,  v. 
Ambrose  K.  Ely,  Executor,  etc.,  Respondent. 
—  Jndgment   affirmed.     Opinion  by    Davis, 

Levi  M.  Bates  and  others,  Appellants,  v.  John 
C.  McNulty,  Respondent.  —  Judgment  af- 
firmed, with  cost*.    Opinion  by  Daniels,  J. 

John  Hancock  Mutual  Life  Insurance  Company, 
Respondent,  v.  Julius  Loewenberg,  Appel- 
lant. —  Judgment  affirmed,  with  costs.  Opin- 
ion by  Brady,  J. 

The  People  of  the  State  of  New  York  ex  ret. 
Annie  M.  Hoffman  v.  The  Board  of  Education, 
etc.  —  Proceedings  affirmed,  without  costs. 
Opinion  bv  Daniels,  J. 

Anna  A.  Baird,  Appellant,  v.  Elizabeth  M  Rich- 
ardson and  another,  Respondents.  —  Judgment 
affirmed.    Opinions  by  Brady,  J.,  and  Daniels, 

in  the  Matter  of  Mary  E.  Hines.  —  Order  modi- 
fled  as  directed  in  opinion,  and  affirmed  as 
modified,  without  costB  to  either  party.  Opin- 
ion by  Davis,  P.  J. 

James  D.  Brewster  and  others,  Appellants, 
v.  Walter  T.  Hatch  and  others,  Respondents  — 
Judgment  affirmed.    Opinion  by  Davis.  P.  J. 

The  People  of  the  State  of  New  York,  Respond- 
ent, v.  John  McQrath  and  Mary  McGrath. 
Appellants.  —  Judgment  reversed,  new  trial 
ordered. 

Charles  L.  Waller,  as  Receiver,  etc.,  Respondent, 
v.  J.  B.  Pace  Tobacco  Company,  Appellant. 
Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   Opinion  by  Daniels,  J. 

Minna  De  Kay,  Appellant,  v.  Charles  H.  Bliss 
and  others.  Respondents.  —Judgment  modified 
as  directed  In  opinion,  and  affirmed  as  modified, 
without  costs.    Opinion  by  Daniels,  J. 

Cornelius  W.  H.  Siting,  Respondent,  v.  Charles 
W.  Dayton,  Appellant.  —  Order  of  reference 
affirmed,  without  costs,  and  motion  to  dismiss 
denied,  without  costs.    Opinion  Ptr  Curiam. 

John  Hayes,  Plaintiff,  v.  Catharine  E  Rabold, 
Defendant.  —  Orders  affirmed,  with  ten  dollars 
costs  and  disbursements.  Opinion  by  Davis, 
P.J. 

Nathaniel  Hooper  and  others,  Respondents, 
v.  Charles  McC.  Beecher  and  others,  Appel- 
lants. — Judgment  reversed,  new  trial  ordered, 
costs  to  abide  event.    Opinion  by  Davis,  P.  J. 

Henry  Welsh,  Respondent,  v.  John  Taylor,  Ap- 
pellant.—Judgment  reversed,  new  trial  ordered, 
costs  to  appellant  to  abide  event.  Opinion  by 
Davis,  P.  37 


Max  Hoffman  and  others.  Respondents,  v.  Isaac 
Steinan  and  others,  Appellants.  —  Order  re- 
versed, without  costs.   Opinion  by  Davis,  P.  J. 

Philip  Deobold,  Respondent,  v.  Frederick  Opper- 
mann.  Appellant.  —  Judgment  and  order 
affirmed.    Opinion  by  Daniels,  J. 

The  People  of  the  State  of  New  York  v.  Mat- 
thew Mclnerney  and  another.  —  Judgment  af- 
firmed. Opinions  by  Davis.  P.  J.,  and  Daniels,  J. 

The  People  of  the  State  of  New  York  ex.rd. 
John  T.  Lockman,  Respondent,  v.  James  A, 
Flack,  Appellant.  —  Order  affirmed.  Opinion 
by  Brady,  37 

Susan  F.  Piatt,  Plaintiff,  v.  Annie  B.  Piatt  and 
others,  Defendants.— Orders  affirmed.  Opinion 
by  Daniels,  J. 

Susan  F.  Piatt,  Plaintiff,  v.  Annie  R.  Piatt  and 
others,  Defendants.  —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements,  and  motion  to 
dismiss  appeal  denied,  without  costs.  Opinion 
by  Daniels,  J. 

Benjamin  C.  Thayer,  Appellant,  v.  John  Demp- 
sey.  Respondent.  —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  Opinion  Per 
Curiam. 

The  Continental  National  Bank  of  the  City  ol 
New  York,  Respondent,  v.  Hermann  Koehlei, 
Appellant.  —  Judgment  reversed,  new  trial  or* 
dered,  costs  to  abide  event.  Opinion  by  Dan 
iels,  J. 

Francis  J.  Byrnes,  Respondent,  v.  Maria  L.  La- 
bach  and  others.  Appellants.— Order  reversed, 
and  order  to  be  entered  as  directed  in  opinion. 
Opinion  by  Davis,  P.  J. 

Frank  B.  Stearns,  Appellant,  v.  St.  Louis  and 
San  Francisco  Railway  Company.—  Motion  for 
reargument  denied,  with  costs. 

George  W.  Johnston  v.  Henry  Spicer.  —  Motion 
denied. 

National  Thread  Company,  Appellant,  v.  Mans- 
field Silk  and  Thread  Company,  etc.,  Respond- 
ent. —  Judgment  reversed,  new  trial  ordered, 
costs  to  abide  event.    Opinion  by  Davis,  P.  J. 

The  People  of  the  State  of  New  York,  Respond- 
ents, v.  Charles  J.  Everhardt,  Appellant.— 
Judgment  affirmed.    Opinion  by  Davis.  P.  J. 

Corn  Exchange  Bank,  Appellant,  v.  Farmers' 
National  Bank,  Respondent,— Judgment  af- 
firmed, with  costs.    Opinion  by  Brady,  J. 

Richard  S.  Roberts  and  others,  Api^llanta. 
v.  Henry  M.  Graves.  Respondent.  —  Judgment 
reversed,  new  trial  ordered,  costs  to  abide 
event.    Opinion  by  Davis,  P.  J. 

Jessup  &  Moore  Paper  Company,  Respondents 
v.  William  H.  Cox  and  another,  Appellants.  — 
Judgment  affirmed,  with  costs.    Opinion  by 

Charles  8.  Stearns,  Respondent,  v.  Jacob  A. 
Sherman  and  another,  Appellants.  —  Order 
modified  as  suggested  in  opinion,  and.  as  modi- 
fled  affirmed,  without  costs.  Opinion  by 
Davis,  P.  J. 

Charlotte  Meyer,  Respondent,  v.  James  P.  Cahen 
and  others,  Appellan.s.  —  Judgment  affirmed, 
with  costs.    Opinion  by  Brady,  J. 

In  me  matter  of  L.  E.  Chittenden,  etc.  —  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   Opinion  by  Macomber,  J. 

Martha  W.  Leach,  Respondent,  v.  James  A. 
Flack,  Appellant.  —  Judgment  reversed, 
new  trial  ordered,  costs  to  abide  event.  Opin- 
ion by  Daniels  J. 

John  L.  Dodge,  Appellant,  v.  James  Havemeyer, 
Respondent.  —  Judgement  affirmed.  Opinion 
by  Davis,  P.  J. 

James  R.  Keene,  Respondent,  v.  Elmore  A. 
Kent  and  another,  Appellants.  —  Order  re- 
versed and  motion  denied,  with  ten  dollars 
costs  and  disbursements.  Opinion  by  Dan- 
iels, J. 

The  German  ia  Life  InsuraLce  Company,  v.  James 
Meagher  and  others.  Appellants.  —  Order  af- 
firmed, with  ten  dollars  costs  and  disburse 
ments.    Opinion  by  Brady,  J. 
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The  People  of  the  State  of  New  York,  Respond- 
ent, t.  John  C.  Stoll,  Appellant.  —  Judgment 
meat  affirmed.    Opinion  by  Davis,  P.  J. 

Panl  Bauer,  Respondent,  v.  8.  E.  Schevitch  and 
others.  Appellants.  —  Order  reversed  and  or- 
der of  arrest  set  aside,  unless  within  ten  days 
alter  notice  of  decision  the  plaintiff  obtain  and 
file  the  undertaking  directed  by  the  opinion 
and  pay  the  costs  or  opposing  the  motion  and 
of-  appeal,  in  which  cue  order  affirmed.  But 
in  case  of  failure  to  comply  with  these  con- 
ditions, order  reversed  and  order  of  arrest  va- 
cated, with  like  costs.    Opinion  by  Daniels,  J. 

George  C.  Genet,  as  Executor,  etc..  Appellant, 
v.  Mary  R.  Hunt  and  others,  Respondent.  — 
Judgment  affirmed,  with  costs  of  appeal  to  all 
parties  out  of  the  fund.    Opinion  by  Davis, 

Shepherd  F.  Knapp,  as  Receiver,  Plaintiff,  v. 
James  Van  Etten  and  others,  Defendants.  — 
Reargument  ordered. 

In  the  Matter  of  Herman  Duden.  —  Reargnment 
denied. 

Helen  A.  Babcock  and  others.  Appellants,  v. 
Oliver  M.  Arkenburg,  Respondent.  —  Order 
reversed,  without  costs.   Opinion  by  Brady,  J. 

Alfred  A.  Cohen,  Respondent,  v.  John  W.  Ellis, 
Appellant.  —  Judgment  reversed,  and  judg- 
ment entered  as  directed  in  opinion.  Opinion 
by  Daniels.  J. 

John  M.  Burke,  Respondent,  v.  the  Mayor,  etc, 
of  the  City  of  new  York,  Appellant*.  — 
Judgment  affirmed,  with  costs.  Opinion  by 
Daniels,  J. 

Joseph  K.  Murray,  Respondent,  v.  Great  West- 
ern Insurance  Company.  —  Motion  denied, 
without  costs.    Opinion  bv  Daniels,  J. 

Inaac  Hamburger  and  another.  Respondents,  v. 
Rudolph  Moeller,  Appellants.  —  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   Opinion  by  Daniels,  J. 

David  Levy  and  another,  Respondents,  v.  Ru- 
dolph Moeller,  Appellant.  —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
Opinion  by  Davis,  P.  J. 

Edith  Storm  and  another,  Respondents, 
v.  Thomas  Storm  and  others.  Appellants.  — 
Judgment  affirmed,  costs  of  ail  parties  out  of 
the  fund.    Opinion  by  Davis,  P.  J. 


Catharine  Mendel,  Respondent,  v.  Morris  Men- 
del, Appellant.  —  Order  reversed  and  motioa 
denied,  with  ten  dollars  coats  and  disburse- 
ments. Opinions  by  Daniels,  J.,  and  Davis, 
P.J. 

William  H.  Sanger,  Respondent,  v.  James  X. 
Seymour,  Appellant.  —  Order  affirmed,  witn 
ten  dollars  costs  and  disbursements.  Opinion 
by  Daniels,  J. 

Samuel  Bingham  and  another,  Respondents,  v. 


dissenting. 

Edward  A.  Morrison,  Respondent,  v.  Moritz 
Bauer,  Appellant  —  Judgment  modified  as  di- 
rected in  opinion  and  affirmed  as  modified, 
without  costs.  Opinion  by  Daniels,  J.,  and 
Davis.  P.  J. 

In  the  Matter  of  the  Estate  of  John  B.  Page, 
deceased.  —  Order  affirmed,  with  costs.  Opin- 
ion by  Daniels,  J. 

James  E.  Brett,  Appellant,  v.  Qustavus  A.  Brett 
and  others.  Respondents.  —Judgment  modified 
as  suggested  in  opinion  and  affirmed  aa  modi- 
fled,  without  costs.    Opinion  by  Brady-J. 

William  C.  Cowper.  Appellant, v.  Thomas  TbeaU, 
Respondent.  — Motion  denied,  with  costs. 
Opinion  by  Daniels,  J. 

John  A.  Kernochan.  Appellant,  v.  Angelina  A. 
Murray,  Respondent.  —  Judgment  affirmed. 
Opinion  by  Daniels,  J.,  and  Davis,  P.  J. 

Charles  Wehrhane  and  others,  Executors,  etc_ 
Appellanls.v.  The  Nashville,  Chattanooga  and 
St  Louis  Railway  Company,  Respondent. — 
Judgment  reversed,  new  trial  granted,  costs  to 
abide  event    Opinion  by  Churchill,  J. 

The  Gallatin  National  Bank,  Respondent  v.  The 
Nashville,  Chattanooga  and  St.  Louis  Railway 
Company,  Appellants.— Judgment  reversed, 
new  trial  granted,  costs  to  abide  event  Opin- 
ion by  Churchill,  J. 

Peter  Bowe,  Respondent  v.  Robert  C.  Brown  and 
others,  Appellants.  —  Judgment  and  order 
modified  as  directed  in  opinion,  and  affirmed  aa 
modified,  without  costs  Opinion  by  Daniels,  J. 

Henry  Knickerbacker  and  others,  Respondents, 
v.  Charles  W.  Gould,  Appellant.— judgment 
affirmed,  with  costs.    Opinion  by  Brady,  J. 
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ACCEPTANCE  —  Of  a  dedication. 
See  Dedication. 

ACCOMMODATION  PAPER: 

See  Bills  and  Notes. 

PACT. 

ACCOUNTING  —  Action  against  sureties  upon  a  general  guardian's  bond  — 
as  to  whether  it  should  be  brought  in  the  name  of  the  infant  or  of  the  guar- 
dian—  when  an  action  will  lie  against  the  sureties  on  the  bond  before  an 
accounting  has  been  had  by  the  guardian. 

See  Perkins  v.  Stimmel 520 

ACTION  —  By  the  receiver  of  a  corporation  to  determine  the  validity  of  bonds 
claimed  to  be  secured  by  a  mortgage  on  its  property  —  when  it  can  be  main- 
tainedA  1.  The  plaintiff,  who  had  been  appointed  the  receiver  of  the  Syracuse 
Iron  Works,  in  an  action  brought  for  the  sequestration  of  its  property  under 
section  1784  of  the  Code  of  Civil  Procedure,  brought  this  action  in  January, 
1886,  to  determine  which  of  the  bonds  which  had  been  issued  by  the  iron 
works  were  secured  by  a  mortgage  for  $100,00:)  issued  by  it,  and  which  bonds 
should  be  excluded  from  sharing  in  the  proceeds  arising  from  the  fore- 
closure of  the  mortgage;  what  bonds  should  be  adjudged  to  belong  to 
Charles  B.  Everson,  which  were  not  held  by  him,  and  what,  if  any,  should 
be  adjudged  to  be  surrendered  up  by  the  present  holders,  and  for  such  other 
relief  as  should  be  incident  thereto. 

In  November,  1884,  the  trustee,  to  whom  the  mortgage  was  given,  had  com- 
menced an  action  to  foreclose  it.  In  February,  1885,  one  Giles  Everson  had 
commenced  an  action  in  his  own  behalf,  and  in  behalf  of  all  the  other  stock- 
holders of  the  company,  to  compel  the  application  of  the  bonds  to  the  pur- 
poses of  the  trust.  The  validity  of  the  mortgage  was  not  disputed  by  the 
plaintiff,  but  some  of  the  bonds,  which  are  claimed  to  be  secured  thereby, 
are  alleged  to  be  invalid  and  to  have  been  diverted  from  the  purposes  for 
which  they  were  given,  and  to  have  been  used  to  pay  debts  not  existing 
when  the  mortgage  was  executed  and  delivered. 

Held,  that  the  plaintiff,  as  the  receiver  of  the  corporation,  was  entitled  to 
bring  and  maintain  the  action.    Hdbbell  v.  Btrycuse  Iron  Works 182 

2. To  reach  the  surplus  income  of  a  trust  fund  —  the  habits  and  ability 

of  the  cestui  que  trust  are  to  be  considered  in  'determining  the  amount  to  be 
allowed  to  him  for  his  maintenance  —  the  plaintiff  must  prove  that  there  is  a 
surplus. 

See  Kilboy  v.  Wood 636 

8. For  partition  —  a  tenant,  by  the  curtesy  of  an  undivided  share,  may 

maintain  it—  Code  of  Civil  Procedure,  §  1582. 

SeeTiLTon  v.  Vail 638 

8. In  what  cases  an  action  to  restrain  illegal  acts  will  he  by  a  taxpayer 

under  chapter  531  of  1881. 

See  Starin  v.  Mayor,  etc 549 

Relating  to  municipal  corporations. 

See  Municipal  Corporations. 

Relating  to  corporations  generally . 

See  Corporations. 

[Look  under  head  of  Subject-Matter  thereof.] 

ADDITIONAL  ALLOWANCE: 

See  Costs. 
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ADMEASUREMENT  OF  DO  WEB: 

See  Dower. 

ADMINISTRATORS : 

See  Executors  and  Administrators. 

ADMISSIONS  —  As  evidence. 

See  Evidence. 

pAam. 
ADULTERY— Evidence  —  admissibility  of  the  confession  of  a  defendant  in 
an  action  for  adultery  —  a  decree  will  be  granted  when  all  just  reason  to  believe 
that  collusion  exists  it  removed. 

See  Madge  t>.  Madge 634 

ADVER8E  POSSESSION  —  Landlord  and  tenant— when  (7ie  possession  of 
the  tenant  becomes  adverse  —  Code  of  Civil  Procedure,  §  87S  —  after  it  has  become 
adverse,  a  deed  conveying  the  landlord's  interest  is  void  for  champerty. 

See  Church  v.  Schoonuaker 296 

Statute  of  limitations  —  Code  of  Civil  Procedure,  §§  805,  868,  878  — 

when  a  possession  will  be  deemed  adverse. 

See  Hasbrouck  v.  Burhans 876 

AGENT: 

See  Principal  and  Agent. 

ALBANY — Licenses  for  places  of  amusement — in  Albany  a  discretionary 
jwwer  is  vested  in  Hie  Mayor  — 1888  chap.  298,  Ut.  8,  §  14,  sub*.  15,  20  —  when 
its  exercise  will  not  be  reviewed  by  the  court. 

See  People  ex  rbl.  Dorr  v.  Thachbr 840 

ALLOWANCE: 

See  Cost*. 

AMBIGUITY—  Cf  covenants  and  conditions. 
J8ee  Contracts. 

AMENDMENTS  —  Submission  of  a  case  upon  agreed  facts  —  Code  of  Civil 
Procedure,  %  1279 — power  of  the  court  to  amend  the  agreement  as  to  the  relief  to 
be  granted — when  Hie  power  will  not  be  exercised. 

See  Eingsland  v.  Mayor,  etc 500 

AMUSEMENTS  —  Licensing  places  of. 
See  Licenses. 

APPEAL—  To  the  County  Court  from  a  justice's  judgment]  1.  Upon  the 
appearance  of  the  parties  to  this  action  before  a  justice  upon  the  return  of  the 
summons,  the  plaintiff  complained  for  a  wrongful  injury  done  to  his  horse  by 
the  defendant  8  horse,  ana  demanded  judgment  for  $200.  The  defendant 
having  answered  by  a  general  denial  the  case  was  adjourned  to  a  future  day, 
on  which  the  plaintiff  amended  his  complaint  and  claimed  to  recover  as 
damages  f  orty-nine  dollars  and  costs.  The  defendant  interposed  an  amended 
answer  containing  a  counter-claim  alleging  that  at  the  time  and  place  men- 
tioned in  the  complaint  defendant,  through  the  carelessness,  recklessness  and 
negligence  of  plaintiff  in  driving  his,  a  vicious  and  unruly,  horse  ran  into 
and  collided  with  a  horse  belonging  to  the  defendant,  and  that  the  defend- 
ant sustained  damage  in  the  sum  of  sixty  dollars,  for  which  sum  he 
demanded  judgment.  The  plaintiff  having  recovered  a  judgment  for  f orty- 
nine  dollars,  with  costs,  the  defendant  appealed  to  the  County  Court,  and  in 
the  notice  of  appeal  demanded  a  new  trial. 

Held,  that  the  County  Court  erred  in  denying  a  motion  made  by  the 
plaintiff  to  have  the  case  put  on  the  law  calendar  for  hearing  as  an  appeal 
on  the  law.    Hinkley  v.  Trot  and  Albia  11.  11.  Co 281 

2. What  counter-claim  cannot  be  pleaded  in  an  action  of  tort.]    That  as 

the  cause  of  action  stated  in  the  complaint  admitted  of  no  counter-claim  in 
tort,  unless  it  were  alleged  to  grow  out  of  or  was  connected  with  the  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim, 
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which  was  not  alleged  in  the  answer,  that  the  right  to  a  new  trial  was  to  be 
determined  by  the  amount  demanded  in  the  complaint,  and  not  by  the 
amount  of  the  alleged  counter-claim  set  up  in  the  answer.    Id. 

3  The  right  to  a  new  trial  is  determined  by  the  amount  demanded  in  the 

amended,  and  not  by  that  asked  for  in  the  original  pleadings.]  That  the 
question  was  to  be  decided  by  the  amount  demanded  in  the  amended 
complaint,  and  not  by  that  demanded  by  the  first  complaint.    Id. 

4. When  an  amount* exceeding  fifty  dollars  claimed    (hereby  wiU   not 

justify  a  new  trial  on  appeal.]  That  even  if  the  counter-claim  were  admis- 
sible it  should  be  held  to  be  either  sham,  because  no  evidence  was  offered 
to  support  it,  or  to  be  an  answer  upon  which  the  defendant  had  voluntarily 
suffered  default.    Id. 

5. Motion  to  dismiss  an  appeal  to  the  County  Court  because  of  a  failure 

of  the  sureties  upon  an  undertaking  to  justify.]  On  July  23,  1886,  a  notice  of 
appeal  from  a  judgment  recovered  by  the  plaintiff  in  a  Justice's  Court,  was 
duly  served  and  the  undertaking  required  by  section  30  9  of  the  Code  of 
Civil  Procedure,  was  executed  and  filed  with  the  justice,  but  no  copy  of  the 
undertaking  was  served  upon  the  respondents,  nor  was  any  notice  of  the 
filing  thereof.  On  August  eighteenth  the  attorneys  for  the  respondents 
served  a  notice  of  retainer,  and  August  thirty-first  a  notice  excepting  to  the 
sureties  upon  the  undertaking.  On  the  twentieth  of  November  they  served 
a  notice  of  trial,  and  on  the  twenty-fifth  of  November  a  notice  of  a  motion 
to  dismiss  the  appeal  upon  the  ground  that  the  appellant's  sureties  had  failed 
to  justify  and  that  no  new  undertaking  had  been  executed  and  filed. 

Held,  that  a  claim  that  the  motion  should  be  denied  upon  the  ground  that 
the  respondents  did  not  except  to  the  sureties  within  the  ten  days  provided 
by  the  (  ode,  was  properly  overruled  as  no  copy  of  the  undertaking,  or 
notice  of  the  filing  thereof,  was  served  upon  the  respondents,  and  they  first 
learned  that  the  undertaking  had  been  filed  on  August  24, 1885. 

Slattert  v.  Haskin 86 

6. The  right  to  so  move,  is  not  lost  by  the  service  of  a  notice  of  retainer  or  of 

trial.]  That  neither  the  service  of  the  notice  of  retainer  nor  of  the  notice  of 
trial  operated  as  a  waiver  of  the  right  of  the  respondents  to  move  to  dismiss 
the  appeal     Id. 

7. Order  granting  a  new  trial,  after  a  conviction  of  a  crime,  upon  the 

ground  of  newly  discovered  evidence  —  the  people  cannot  appeal  therefrom.] 
The  defendant  having  been  tried  and  convicted  of  murder  in  the  first 
degree,  the  judgment  and  conviction  were,  upon  an  appeal  taken  by  him, 
affirmed  by  the  General  Term  and  the  Court  of  Appeals  Thereafter, 
upon  the  motion  of  the  defendant,  an  order  was  made,  under  subdivision 
7  of  section  465  of  the  Code  of  Crimiual  Procedure,  granting  a  new  trial 
upon  the  ground  of  newly  discovered  evidence.  Upon  the  hearing  of  an 
appeal  taken  by  the  people  from  this  order  to  the  General  Term. 

Held,  that  the  appeal  should  be  dismissed,  as  no  appeal  by  the  people  from 
such  an  order  was  authorized.     People  v.  Becxwith 866 

Offer  of  judgment  on  appeal  from  a  judgment  in  a  Justice9 »  Court  —  right 

of  the  party  accepting  it  to  costs  —  Code  of  Civil  Procedure,  %  8070. 

See  1  Iollbnback  v.  Knapp 207 

When  a  fine  for  indemnity  for  a  contempt  imposed  under  section  2281  of  (he 

Code  of  Civil  Procedure  cannot  be  changed  on  appeal  to  a  fine  for  punishment  — 
proper  order  to  be  entered  in  such  cases 

See  Fall  Bhook  Coal  Co.  v.  Hecksher. 534 

Power  of  the  court  to  order  a  reference  to  take  testimony  as  to  facts  and 

to  refuse  to  enter  an  interlocutory  judgment  —  such  an  order  is  appealable  —  Code 
of  Civil  Procedure,  §  1347,  sub.  4. 

See  Central  Trust  Co.  v.  N.  Y.  City  and  Northern  Rt.  Co.  . . .  608 

Reference  of  a  disputed  claim  against  the  estate  of  a  deceased  person  is  a 

special  proceeding — an  appeal  should  be  taken  from  the  order  of  the  Special  Term 
confirming  the  referee's  report,  and  not  from  the  judgment. 

See  Hatch  v.  Stewart 164 
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APPEAL  —  Continued. 

Surrogate  —  order  owning  decree  — haw  reviewed  —  Code   of   Civil 

Procedure,  §  2481,  sub.  0. 

See  People  ex  rel.  Stevens  0.  Lott 408 

See  Certiorari. 

See  New  Trial. 

ASSESSMENT  —  For  the  purposes  of  general  taxation. 
See  Taxes.  « 

ASSIGNMENT — Right  of  one  partner  to  transfer  firm  property,  in  considera- 
ton  of  an  agreement  by  the  purcJtaser  to  pay  a  certain  percentage  upon  t/teftrm 
debts/]  1.  The  firm  of  Burrows  <fc  Lane  having  become  insolvent,  and  Lane 
having  absconded,  a  meeting  of  their  creditors  was  held  at  which  the  prop- 
erty and  liabilities  of  the  firm  were  examined  and  ascertained.  Upon  the 
recommendation  of  all  the  creditors,  except  the  plaintiff,  the  defendant  Bur- 
rows executed  an  assignment  of  all  the  firm  property  to  the  defendant 
Potts,  and  in  consideration  thereof  the  said  Potts  agreed  to  pay  each  of  the 
creditors  of  the  said  firm  forty  per  cent  of  th6  indebtedness  of  each  credi- 
tor in  full  for  such  debt,  and  to  accept  the  said  assignment  .in  full  of  his 
own  claim,  amounting  to  over  $18,000.  Potts  subsequently  paid  to  each 
creditor  forty  per  cent  of  his  claim  according  to  the  agreement,  except  that 
he  did  not  pay  the  plaintiff  for  the  reason  tnat  he  would  not  receive  it. 

The  plaintiff  having  recovered  a  judgment,  and  issued  an  execution 
thereon,  which  was  returned  unsatisfied,  brought  this  action,  in  which  he 
claimed  that  the  sale  was  fraudulent  as  against  the  creditors  of  the  firm. 

Held,  that  the  legal  effect  of  the  sale  of  the  firm  property  to  Potts,  in  view 
of  the  purpose  and  consideration,  was  not  such  as  to  charge  the  parties 
vO  it  with  the  intent  to  hinder  and  delay  the  plaintiff  in  the  collection  of 
his  debt,  and  thus  render  it  fraudulent  as  against  him. 

Chadwick  v.  Burrows 39 

2. When  it  will  be  sustained  as  against  objecting  creditors.]    That  the 

provision  of  the  agreement,  to  the  effect  that  Potts  should  pay  "  to  each  of 
the  creditors  of  the  said  firm  of  Burrows  &  Lane  forty  per  cent  of  the 
indebtedness  of  each  creditor  in  full  of  such  debt"  was  to  be  construed 
as  applicable  only  to  those  creditors  who  consented  to  adopt  the  same  and  be 
bound  thereby,  and  that  any  creditor  who  did  not  agree  to  be  bound  thereby 
was  entitled  to  collect  from  Potts  forty  per  cent  of  the  amount  of  his 
claim,  to  be  applied  in  satisfaction  thereof  to  that  extent  and  no  further.  Id. 

3. A  condition  that  the  amount  to  be  paid  shall  be  received  in  full  of 

the  debt  would  invalidate  ill  It  seems,  that  if  the  right  of  the  creditors  to 
receive  the  amounts  specified  in  the  assignment  had  been  made  to  depend 
upon  the  condition  that  they  should  discharge  the  entire  debt  due  to  them 
on  receipt  of  the  prescribed  rate  of  forty  per  cent  of  their  respective 
demands,  it  would  have  been  held  to  be  a  stipulation  for  the  advantage  of 
the  assignor  which  would  have  rendered  the  assignment  invalid.    Id. 

4. Proper  relief.]    That  as  the  complaint  contained  allegations  which 

would  have  permitted  the  Special  Term  to  treat  the  case  as  within  the 
statute,  providing  for  creditors'  actions  not  resting  upon  fraudulent  disposi- 
tions of  property,  and  to  grant  the  appropriate  relief,  the  Judgment  should 
be  so  modified  as  to  direct  the  paymeut  by  the  defendant  Potts  to  the  plain 
tiff  of  the  forty  per  cent,  the  purchase -price  of  the  firm  property,  which  he 
undertook  to  pay  on  account  of  the  debt  due  to  the  plaintiff.    Id. 

5. General  assignment  by  partners —  when  it  includes  individual  as  well 

as  partnership  property.]  In  January,  1870,  "  Peter  YV.  Bain  and  William 
H.  Bain,  copartners,  doing  business  under  the  firm  name  of  P.  W.  Bain  & 
Son,"  executed  a  general  assignment  to  V.  H.  Youngman,  which,  after  recit- 
ing that  the  parties  of  the  first  part  are  indebted,  etc.,  proceeded  to  state 
that  the  parties  of  the  first  part  do  grant,  assign  and  transfer  to  the  party 
of  the  second  part  all  and  singular  the  real  and  personal  estate  of  the  parties 
of  the  first  part  in  trust  to  sell,  and  with  the  net  proceeds  pay,  first  all  the 
debts  of  the  parties  of  the  first  part,  as  such' copartners,  and  second  all  the 
private  and  individual  debts  of  the  parties  of  the  first  part,  provided  the  res- 
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pective  amounts  of  the  individual  debts  of  each  of  the  said  parties  does  not 
exceed  his  portion  of  the  surplus,  provision  being  made  that  no  part  of  the 
surplus  due  one  partner  shall  be  applied  in  payment  of  the  debts  of  the  other. 
Eeld,  that  the  assignment  contemplated  the  appropriation  of  all  the  part- 
nership and  individual  property  of  each  partner,  first,  to  the  payment  of  the 
partnership  debts,  and,  second,  the  surplus,  if  any,  due  each  partner,  to  the 
payment  of  his  individual  debts.     Beckkk  v.  Ljconard 22t 

6. Bight  of  the  partners  to  pay  out  of  their  individual  property  partner- 
ship, in  preference  to  individual  creditors.]  That  it  was  not  made  fraudulent 
against  the  individual  creditors  of  either  partner,  because  his  individual 
property  was  appropriated  to  pay  partnership  debts,  as  each  individual 
partner  is  individually  liable  for  partnership  debts,  and  so  long  as  he  has 
the  disposing  power  over  his  individual  property  he  can  apply  it  to  that 
purpose.    Id. 

7. When  the  right  to  recover  property  fraudulently  transferred  by  an 

assignor  passes  to  the  assignee.]  This  action  was  brought  by  the  plaintiff,  who 
had  recovered,  in  December,  1878,  a  judgment  upon  an  individual  indebted- 
ness of  Peter  W.  Bain,  existing  prior  to  the  assignment,  to  recover  money 
placed  in  the  hands  of  the  defendant  by  Peter  W.  Bain,  at  the  time  the 
assignment  was  made,  in  order  that  it  might  be  withheld  from  his  creditors. 
The  defendant  paid  the  money  to  the  assignee  in  August,  1876. 

Held,  that  the  action  could  not  be  maintained,  as  the  fund  in  the  hands 
of  the  defendant  passed  to  the  assignee  by  tho  assignment. 

That  the  assignee  was  not  a  necessary  party  to  this  action.    Id. 

8. General  assignment  — firm  creditors  may  be  preferred  to  individual 

creditors.]  This  action  was  brought  by  the  plaintiff,  as  a  judgment  creditor  of 
the  defendant  Brooks,  to  set  aside,  as  fraudulent,  a  general  assignment  made 
on  March  8, 1884,  by  the  defendant  Brooks  as  the  surviving  partner  of  a  firm 
composed  of  himself  and  one  Edward  Brooks,  who  died  in  September,  1883. 
The  assignment,  which  contained  preferences,  included  so  much  of  the 
partnership  stock  as  still  remained  undisposed  of  and  such  further  goods  as 
the  assignor  himself  had  purchased  ana  added  to  the  stock,  during  this 
intervening  period,  which  still  remained  unsold. 

Held,  that  an  objection  to  the  validity  of  the  assignment,  on  the  ground 
that  the  assignor  could  not  devote  his  own  individual  property  to  the  pay- 
ment of  debts  owing  by  the  firm,  of  which  he  had  been  a  member,  could  not  be 
sustained.    Haynes  v.  Brooks 528 

9. The  surivivng  partner  may  make  a  general  assignment]    That  the 

assignor,  as  surviving  partner  of  the  firm,  had  authority  to  make  it  and  to 
include  therein  the  property  of  the  preceding  firm.    Id. 

10 Debts  contracted  by  a  surviving  partner  are  his  individual  debts.] 

After  providing  for  the  payment  of  the  preferred  debts,  the  assignor  directed 
that  the  assignee  should  pay  and  discharge  the  other  debts  owing  by  the  firm 
of  John  I.  lirooks  &  Co.,  or  aipiinst  the  assignor,  as  the  survivor  thereof. 

Held,  that  an  objection  that  the  assignment  did  not  provide  for  thepavment 
of  the  individual  debts  of  the  assignor,  was  not  well  founded,  as,  whatever 
debts  were  contracted  by  him  since  the  dissolution  of  the  firm  were  his 
individual  debts,  and  describing  himself  as  the  survivor  of  the  firm  did  not 
change  their  character  or  affect  his  liability  upon  them.    Id. 

11. Fraudulent  assignment  —  it  must  be  set  aside  if  any  part  thereof  was 

made  with  intent  to  defraud  ]  A  general  assignment,  transferring  the  property 
of  a  firm  for  the  purposes  of  paying  the  individual  debts  of  the  partners, 
as  well  as  the  firm  debts,  is  wholly  void  as  to  firm  creditors,  and  must  be 
set  aside. 

It  cannot  be  sustained,  in  so  far  as  it  transfers  the  firm  property  to  pay  firm 
debts,  and  set  aside  as  to  that  portion  which  provides  for  the  payment  of  the 
individual  debts.    National  Bank  of  Graitvtllr  v.  Cohn 881 

Action  of  replevin  to  recover  goods  fraudulently  obtained— an  assignee 

for  the  benefit  of  creditors  cannot  object  to  the  failure  of  the  plaintiff  to  make  a 
tender  to  the  assignor. 

Bee  Schoonicaker  v.  Kelly 209 

Hun— Vol.  XLII        84 
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Action  to  compel  an  accounting  by  a  general  assignee — right  of  other 

creditors  to  come  in  after  judgment  and  prove  their  claims  —  they  cannot  be  com- 
pelled to  contribute  their  share  of  the  costs  and  expenses  —  costs  and  expenses  of 
plaintiff,  how  paid. 

See  Matter  of  Lewis  v.  Hake 542 

—  Place  of  trial  of  an  action  to  set  aside  as  fraudulent  a  general  assignment 
covering  real  estate  —  the  right  to  demand  a  change  of  venue  cannot  be  defeated 
by  an  offer  by  the  plaintiff  to  stipulate  not  to  attempt  to  reach  the  real  estate. 

See  Wtatt  v.  Brooks 502 

Setoff —  when  allowed  in  equity  as  against  an  assignee,  where  the  debt 

sought  to  be  set-off  was  not  due  at  the  time  of  the  making  of  a  general  assignment 
by  the  insolvent  debtor. 

See  Rothschild  v.  Mack 72 

ASSOCIATIONS  —  Mutual  benefit  association  —suictde  is  not  a  violation,  or 
an  attempt  to  violate  a  criminal  law  —  duty  of  a  corporation  to  make  an  assess- 
ment to  pay  death  claims  —  when  a  report  made  to  the  insurance  department  is 
admissible  in  evidence  against  the  association  —  the  person  receiving  the  amount 
need  not  have  an  insurable  interest  in  the  life  of  the  member. 

See  Freeman  v.  National  Benefit  Society 252 

Change  %n  the  disposition  of  money  to  be  received  on  the  death  of  a 

member  of  a  lodge  —  the  transfer  must  be  made  in  the  form  prescribed  by  the 
by  laws  of  the  lodge. 

See  Ireland  v.  Ireland 212 

See  Corporations. 
Insurance. 

ATTACHMENT  —  Levy  upon  property  under  an  attachment — right  of  the 
sheriff  to  deny  the  defendants  title  to  the  propwty  in  an  action  for  ajalse  return 
brought  by  the  plaintiff  in  the  attachment  suit.]  1.  Io  an  action,  brought 
against  the  Qibbs  &  Sterritt  Manufacturing  Company,  an  attachment  was 
issued  and  delivered  to  a  deputy  sheriff,  who,  at  the  request  of  the  plaintiff's 
attorney,  seized  and  levied  upon  certain  property  which  had,  prior  to  that 
time,  been  levied  upon  by  the  sheriff  under  attachments  issued  in  other 
actions  brought  against  the  firm  of  Humphrey  &  Aspinwal.  The  deputy 
thereafter  made  the  customary  inventory  and  filed  a  return  in  the  clerk's 
office.  Thereafter,  under  executions  issued  upon  judgments  recovered  in 
the  aforesaid  actions  brought  against  the  firm  of  Humphrey  &  Aspinwal, 
and  an  execution  issued  upon  a  judgment  subsequently  recovered  by  the 
plaintiff  in  his  action  against  the  CKbbs  &  Sterritt  Manufacturing  Company, 
the  sheriff  sold  the  property  attached,  as  directed  in  the  executions,  and 
applied  the  proceeds  upon  the  judgments  recovered  against  the  firm  of 
Humphrey  &  Aspinwal,  returning  the  plaintiff's  execution  nulla  bona. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  recover  the 
moneys  which  he  alleged  the  defendant,  as  sheriff,  had  collected  on  its 
execution,  it  appeared  that  the  property  was,  prior  to  November  14,  1882, 
owned  by  the  said  manufacturing  company,  and  in  the  possession  of  the 
said  firm,  as  its  agents  for  selling  its  goods,  each  of  the  partners  being  a 
trustee  of  the  company;  that  on  that  day  the  property  was  sold  to  the  said 
firm,  and  remained  thereafter  in  its  possession  until  levied  upon  by  the 
sheriff. 

Held,  that  the  fact  that  the  deputy  sheriff  had  seized  certain  items  of  prop- 
erty, as  property  owned  by  the  defendant  in  the  attachment  suit,  and  had 
made  and  filed  a  return,  did  not  estop  the  sheriff  from  showing,  when  sued 
for  making  a  false  return,  that  the  property  attached  belonged  to  a  third 
person;  that  it  did,  however,  cast  upon  him  the  burden  of  proving  that  the 
property  did  not  belong  to  the  defendant.    Third  Nat.  Bank  v.  Elliott,  121 

2. When  a  sale  of  the  property  of  an  insolvent  company  will  be  held  void.] 

That  in  this  case  the  sheriff  had  failed  to  establish  the  fact  that  the  property 
did  not  belong  to  the  Gibbs  &  Sterritt  Manufacturing  Company  that  the 
court  properly  held  the  sale  of  November  14,  1882,  to  be  void  as  a  matter  of 
law,  as  it  was  shown  that  the  sale  was  made  at  a  time  when  the  company 
was  insolvent  by  the  members  of  its  executive  committee  to  two  of  its  own 
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trustees,  who  had  knowledge  of  the  insolvency  of  the  company,  and  received 
tie  property  in  payment  of  a  debt  much  less  in  amount  than  the  value 
of  the  property,    Id. 

8. Practice — power  of  the  court  to  allow  additional  affidavits  to  be  read 

on  a  motion  to  vacate  an  attachment  —  to  order  such  affidavits  to  be  filed  nunc 
pro  tunc]  Upon  the  hearing  of  a  motion  to  vacate  an  attachment,  made  by 
the  defendant  upon  the  papers  upon  which  it  was  granted,  the  plaintiff  was 
allowed,  without  objection  on  the  part  of  the  defendant,  to  read  two  addi- 
tional affidavits  establishing  the  non  -residence  of  the  defendant  and  the 
plaintiff's  inability  to  serve  him  within*  the  State.  Thereupon,  an  order  was 
made  permitting  the  plaintiff,  on  paving  ten  dollars  to  the  defendant,  to 
amend  his  proceedings  by  filing  the  said  affidavits,  as  of  the  date  of  the  issue 
of  the  attachments,  and  amending  the  former  order  and  other  proceedings  so 
as  to  conform  thereto,  and  directing  that  if  this  were  done  the  motions  were 
denied,  but  if  not  done,  they  were  granted,  with  ten  dollars  costs.  The  ten 
dollars  were  immediately  paid  to  the  defendant's  attorney,  who  at  first 
accepted  the  money  but  offered,  a  few  days  later,  to  return  it  to  the  plain- 
tiff's attorney,  who  refused  to  receive  it.  Upon  an  appeal  by  the  defendant 
from  so  much  of  the  order  as  allowed  the  plaintiff  to  amend  his  proceed- 
ings by  filing  the  additional  affidavits  nunc  pro  tunc : 

Held,  that  as  it  did  not  appear  that  the  de  fen  a  ant  objected  to  the  reading 
of  the  affidavits  at  the  Special  Term,  he  would  not  be  allowed  to  take 
exception  thereto,  in  the  first  instance,  on  appeal. 

That  section  724  of  the  Lode  of  Civil  Procedure  conferred  upon  the  court 
power,  in  its  discretion,  to  allow  such  an  amendment  of  the  proceedings. 

Fisher  v.  Dougherty lf>7 

4. A  party  accepting  a  payment  under  an  order  cannot  thereafter  object  to 

such  order.]  That  the  defendant  having  accepted  the  money  paid  by  the 
plaintiff,  in  compliance  with  the  terms  of  the  orcer  now  appealed  from, 
ought  not  now  to  be  allowed  to  complain  of  the  course  the  discretion  of  the 
court  took.    Id. 

5. Practice  —  motion  to  vacate  an  attachment  —  when  it  may  be  made  after 

the  denial  of  a  previous  motion  therefor  —  Code  of  Civil  Proseduret  §  683  ]  Under 
the  provisions  of  section  683  of  the  Code  of  Civil  Procedure  an  interested 
party  may,  as  a  matter  of  right,  move  to  dismiss  an  attachment  granted  upon 
the  ground  that  the  defendants  had  disposed  of  their  property  with  an  intent 
to  defraud  their  creditors,  upon  affidavits  disproving  or  explaining  the  case 
made  by  the  plaintiffs,  although  a  motion  to  vacate  the  attachment,  founded 
upon  the  papers  used  by  the  plaintiff  in  procuring  it,  has  already  been  made 
and  denied.     Thalheimrr  v.  Hats 93 

Enforcement  of  a  direction  in  an  order  requiring  costs  or  money  to  be  paid 

to  any  person  —  the  remedy  is  by  execution  and  not  by  attachment —  Code  of  Civil 
Procedure,  %  779. 

See  Forbtman  v.  Schulting 643 

ATTORNEY  AND  CLIENT  —  Evidence  —  statements  of  third  persons,  when 
inadmissible  as  evidence  against  a  party  —  right  of  an  attorney  to  purchase  a 
judgment  in  order  to  enforce  Vie  lien  thereof  on  real  estate  —  Code  of  Civil  Pro- 
cedure, 8  73.]  1.  This  action  was  brought  to  have  a  judgment  which  had 
been  assigned  to  the  plaintiff  declared  a  lien  upon  certain  land  conveyed  to 
the  defendant  Hebbard  by  the  judgment  debtor,  upon  the  ground  that  the 
conveyance  was  made  to  secure  a  debt,  which  the  Dlaintiff  asked  to  be 
allowed  to  pay  off,  in  order  that  he  might  have  the  land  sold  under  his  judg- 
ment. One  of  the  defenses  to  the  action  was  that  the  judgment  had  been 
bought  and  paid  for  by  one  Thomas,  the  attorney  for  the  plaintiff  in  the 
suit  in  which  it  was  recovered,  and  that  the  title  was  taken  in  the  name 
of  the  plaintiff,  a  clerk  and  stenographer  in  the  attorney's  office,  for  the  pur- 
pose of  bringing  a  suit  thereon  for  Thomas'  benefit. 

Held,  that  even  if  Thomas  had  purchased  the  judgment  for  the  mere  pur- 
pose of  establishing  and  enforcing  a  lien  upon  the  property  conveyed  to  the 
defendant,  such  purchase  did  not  fall  within  the  prohibition  of  section  78  of 
the  Code  of  Civil  Procedure,  prohibiting  such  purchase  by  an  attorney,  with 
the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 

Fat  v.  Hebbard 490 
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2. Lien  of  an  attorney  upon  moneys  collected  under  a  judgment  —  when 

he  may  retain  therefrom  thf  amount  due  to  him  for  services  rendered  in  otfter 
proceedings.']  Upon  an  appeal  from  an  order  directing  a  reference  to  take 
proof  and  report  how  much  of  a  sum  of  $*J,818.35  an  attorney  was  entitled 
to  retain  as  compensation  for  his  services  in  an  action,  it  appeared  that  the 
action  in  which  the  money  was  collected  was  prosecuted  under  an  agree- 
ment entered  into  between  himself  and  the  plaintiff,  by  which  the  latter 
agreed,  in  lieu  of  paying  fees,  that  the  attorney  should  prosecute  that  and 
other  suits  for  one-fourth  of  the  net  amounts  which  should  be  recovered  on 
the  judgments.  In  addition  to  the  one-fourth  which  he  was  by  the  agree- 
ment entitled  to  retain,  the  attorney  claimed  to  retain  the  residue  upon  the 
ground  that  he  had  been  employed  in  other  legal  proceedings,  and  had 
rendered  services  and  made  disbursements  in  them  for  the  plaintiff,  and 
also  that  the  plaintiff  had  violated  hip  agreement  with  the  attorney  con 
cerning  legal  proceedings  in  other  actions  covered  by  the  agreement,  and 
thereby  rendered  himself  liable  for  the  damages  which  the  attorney  had 
sustained. 

Held,  that  the  attorney  had  no  right  to  reserve  or  retain  the  sayfl  moneys  to 
secure  the  payment  of  any  damages  arising  out  of  the  failure  of  the  plaintiff 
to  perform  his  contract,  but  that  he  was  entitled  to  retain  the  amount  due  to 
him  for  the  services  performed  and  the  disbursements  made  in  the  legal 
proceedings  for  which  ne  had  not  already  been  compensated. 

Matter  of  Lorillard  v.  Barnard 645 

Cashier  of  a  bank  —  he  may  employ  an  attorney  to  collect  q  claim  without 

any  resolution  of  tlie  board  of  directors,  although  that  board  has  appointed  an 
attorney  and  counsel  to  attend  to  its  legal  affairs. 

See  Hoot  t>.  Martin 536 

Evidence  —  admissibility  of  the  testimony  of  counsel  as  to  communica- 
tions had  with  a  deceased  person  whose  will  he  drew  —  Code  of  Civil  Procedure, 
§§  835,  886. 

Bte  Matter  of  Austin 516 

BANKING  —  Certificate  of  deposit —  when  a  promise  to  pay  will  be  implied 
therefrom.]  1.  On  December  5,  1883,  the  defendant,  a  private  banker,  dis- 
counted a  note  for  $8,500,  made  by  Knox  Brothers  to.  and  indorsed  by 
Bliney  &  Whelan,  upon  the  oral  understanding  that  the  proceeds  should  not 
be  paid  until  the  fifteenth  of  the  month.  The  defendant's  cashier  then  gave 
to  bliney  &  Whelan  an  instrument  in  the  following  form:  "  Deposited  by 
Bliney  &  Whelan  with  Judson  H.  Clark,  banker,  Scio,  N.  Y.,  December  5, 
183'i;  discount,  $8,412.50."  On  the  same  day  this  instrument  was  delivered 
by  Sliney  &  Whelan  to  the  plaintiff,  at  its  bank,  with  a  check  for  $4,412.50, 
drawn  by  them  upon  the  defendant,  payable  to  their  own'  order  ten  days 
after  date,  and  indorsed  by  them,  the  plaintiff  then  paying  to  them  that 
amount,  less  interest  for  thirteen  days.  Knox  Brothers  and  Sliney  &  Whelan 
having  failed  before  December  fifteenth,  and  the  defendant  having  failed  to 
pay  the  amount  named  in  the  instrument  to  the  plaintiff,  this  action  was 
brought  to  recover  the  same. 

Held,  that  the  certificate  prima  fade  represented  an  undertaking  on  the 
part  of  the  defendant  to  pay  the  sum  mentioned  in  it  to  the  depositors  on 
demand,  and  that  a  transfer  of  the  certificate  would  transfer  all  the  right 
possessed  by  the  depositors  against  the  defendant  in  respect  to  the  deposit. 

First  National  Bank  v.  Clark 16 

2.  WJiat  facts  establish  a  transfer  thereof.]    That  even  if  this  were  not 

so,  yet  as  the  evidence  produced  upon  the  trial  was  sufficient  to  enable  the 
jury  to  find  that  the  intention  of  the  parties  to  the  transaction  was  to  effect 
a  transfer  of  the  claim  against  the  defendant,  from  Sliney  &  Whelan  to  the 
plaintiff,  and  that  this  transfer  was  made,  the  court  erred  in  directing  a 
nonsuit  upon  the  ground  that  the  plaintiff  had  failed  to  show  an  assignment 
of  the  claim.    Id. 

8. Cashier  of  a  bank— he  may  employ  an  attorney  tq  coUect  a  claim  without 

any  resolution  of  the  board  of  directors,  although  that  board  has  appointed  an 
attorney  and  counsel  to  attend  to  its  legal  affairs.]  Upon  the  trial  of  this  action 
brought  to  recover,  from  the  receiver  of  the  Wall  Street  Bank\  a  sum  claimed 
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to  be  due  for  services  rendered  by  the  plaintiffs,  as  counselors-at-law,  it 
appeared  that  the  cashier  of  the  bank  had,  without  any  resolution  of  the  board 
of  directors,  and  without  the  knowledge  of  any  of  the  officers  of  the  bank, 
retained  the  plaintiffs  to  collect  certain  claims,  and  that  the  plaintiffs,  under 
this  retainer,  rendered  services  and  made  disbursements ;  that  m  many  matters 
they  acted  under  the  direction  of  the  general  counsel  of  the  bank,  who,  it 
appeared,  were  to  some  extent  authorized  to  control  the  movements  of  the 
plaintiffs,  and  who  ultimately  took  upon  themselves  the  management  of  these 
claims  as  well  as  of  the  other  affairs  of  the  bank. 

Held,  that  the  act  was  within  the  scope  of  the  general  authority  of  the 
cashier,  and  that  he  was  authorized,  without  any  formal  vote  of  the  board  of 
directors,  to  employ  attorneys  to  collect  the  claim.  (Per  Brady  and 
Daniels,  J  J. ;  Davis,  P.  J.,  dissenting,  upon  the  ground  that  where  the  bank 
has  its  duly  authorized  attorney  ana  counsel,  appointed  by  the  board  of 
directors,  to  take  charge  of  its  land,  business  and  affairs,  the  cashier  has  no 
general  authority  which  empowers  him  to  retain  other  attorneys  or  counsel  for 
the  bank  at  his  discretion  or  pleasure.)   Root  v.  Martin 536 

Over-drawing  of  his  account,  by  a  bank  officer  —  what  must  be  shown  to 

justify  his  conviction  under  section  600  of  the  Penal  Code, 

See  People  v.  Clements 286 

See  Bills  and  Notes. 

BANKBTJPTCY  —  Sale  by  assignees  in  bankruptcy  under  the  United  States 
Statute,  chapter  9  of  1841 — power  of  t/ie  court  to  order  a  private  sale  wit/tout 
specifying  the  tin*e  thereof]  Section  9  of  the  bankrupt  act  of  1841,  provid- 
ing that  all  sales  by  assignees  "  shall  be  made  at  such  times  and  in  such 
manner  as  shall  be  ordered  and  appointed  by  the  court,"  was  intended  to 
apply  to  public  sales  only,  and  not  to  a  private  sale  ordered  by  the  court. 

Gignoux  ©.  Stafford 426 

BILLS  AND  NOTES  —  Diversion  of  a  promissory  note  from  the  use  to 
which  it  was  to  have  been  applied  —  wlien  that  fact  may  be  set  up  by  the  maker 
as  a  defense  to  an  action  brought  by  a  transferee  of  the  note,  receiving  the  same 
as  collateral  to  a  pre-existing  indebtedness.]  1.  In  this  action  brought  upon  a 
promissory  note  given  by  the  defendant  to  one  John  D.  Taylor,  and  trans- 
ferred to  the  plaintiffs  before  maturity,  the  defendant  set  up,  as  a  separate 
defense,  that  Taylor  being  indebted  to  one  Shaw  in  the  sum  of  $150  for  ser- 
vices rendered,  in  obtaining  the  contract  for  the  doing  of  the  work  which 
furnished  the  consideration  of  the  note,  applied  to  the  defendant  before  the  last 
payment  was  due  for  notes  amounting  to  $250;  that  the  defendant  had  agreed 
to  satisfy  and  pay  the  claim  of  Shaw  out  of  the  proceeds  of  the  last  payment, 
and  she  refused  to  give  the  notes;  that  then  Taylor  promised  that  if  two  notes, 
one  for  $100  and  the  other  for  $150  were  given,  he  would  deliver  the  $150 
note  to  Shaw  in  payment;  that  thereupon  the  $150  note  was  made  and 
delivered;  that  Taylor  diverted  this  $150  note  from  the  purpose  for  which 
it  was  made;  that  no  consideration  or  value  was  given  for  the  note  by  the 
plaintiffs,  who  received  the  same  as  collateral  and  in  consideration  of  an  ante- 
cedent indebtedness  of  Taylor  to  them. 

Held,  that  the  facts  so  set  up  established  a  defense,  and  that  a  demurrer 
interposed  thereto  by  the  plaintiffs  was  properly  overruled. 

Aykes  v.  Doting 680 

2. Accommodation  indorser  —  when  he  cannot   compel  the  guarantor 

of  a  note  to  contribute.]  Q.  II.  Plato,  the  defendant's  son,  offered  a  note 
made  by  himself  and  indorsed  for  his  accommodation  by  the  plaintiff,  to  one 
Olney  in  payment  of  an  indebtedness  due  to  him.  Olney  having  refused 
to  accept  it  unless  the  defendant's  signature  was  procured,  the  defendant, 
with  full  knowledge  of  the  facts,  executed  on  the  back  of  the  note,  above 
the  plaintiff' 8  signature,  an  absolute  guaranty  of  the  payment  of  the  note. 
The  note  was  delivered  to  Olney.  The  plaintiff  had  no  knowledge  of  or  par- 
ticipation in  the  procuring  of  the  defendant's  guaranty.  The  plaintiff,  having 
been  compelled  to  pay  the  note,  brought  this  action  against  the  defendant  as  a 
guarantor,  claiming  that  she,  as  a  co-surety  for  the  principal  debtor,  Q.  H. 
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BILLS  AND  NOTES  —  Continued.  rsMsu 

Plato,  who  was  insolvent,  was  liable  to  contribute  one-half  of  the  amount 
theplaintiff  had  been  compelled  to  pay. 

Held,  that  the  action  could  not  be  maintained.    Phillips  v.  Plato 188 

See  Banking. 

BO A&DS  —  Of  city  officers. 

See  Municipal  Corporations. 

BOND  —  Undertaking  to  secure  a  return  ofcJiattels — form  of—  Code  of  Civil 
Procedure,  §§  1698,  1704.]  1.  Under  an  attachment,  issued  in  this  action 
brought  to  recover  the  possession  of  a  large  number  of  articles,  the  sheriff 
took  possession  of  a  part  or  all  of  the  articles.  The  defendant,  to  entitle 
himself  to  require  a  return  of  so  much  of  the  property  as  had  been  seized 
by  the  sheriff,  presented  an  undertaking,  executed  by  himself  and  two  sure- 
ties, in  a  sum  double  the  actual  value  of  all  the  property,  as  it  was  stated 
in  the  affidavit  made  by  the  plaintiff,  which  recited  that  the  plaintiff  had 
.caused  a  part  onlv  of  the  property  to  be  replevied,  and  that  the  defend- 
ant, executing  or  giving  the  undertaking,  required  a  return  to  him  of  the  part 
of  the  chattels  so  replevied. 

Held,  that  although  this  recital  should  not  have  been  inserted  in  the  under- 
taking the  plaintiff  was  not  prejudiced  thereby,  as  it  did  not,  in  any  way, 
aualify  or  diminish  the  liability  of  the  persons  executing  it  to  respond  for 
le  value  of  all  the  chattels,  the  return  of  which  might  be  secured  by 
means  of  the  undertaking. 

WttBRH  v.  Maune 657 

2.  Of  a  marshal  of  the  city  of  New   York  —  a  party  aggrieved  cannot, 

under  an  order  of  a  justice  of  the  Court  of  Common  Pleas,  prosecute  it  in  the 
Supreme  Court — 18*52,  chap.  484.1     An  order  permitting  a  person  aggrieved 


by  any  official  misconduct  on  the  part  of  any  marshal  of  the  city  of  .New 
York  to  prosecute  the  bond  which  the  marshal  is  required,  by  chapter  484 
of  186*2,  to  give  to  the  mayor,  aldermen  and  commonalty  of  the  city  of 


New  York,  can  only  be  made  by  a  justice  of  the  Court  of  Common  Pleas, 
as  is  prescribed  in  section  7  of  the  said  act,  and  his  jurisdiction  being  a 
special  and  limited  one,  is  restricted  to  the  form  of  order  prescribed  by 
that  act. 

An  order  granting  leave  to  prosecute  the  bond,  in  the  name  of  the  plain- 
tiff, in  the  Supreme  Court,  instead  of  directing-  it  to  be  prosecuted  in  one 
of  the  district  courts  of  the  city  of  New  York,  or  in  the  Marine  Court  of 
that  city,  is  not  authorized  by  the  act  and  cannot  be  sustained. 

Mono  v.  Kkhok 404 

When  a  condition  of  a  bond  will  be  treated  as  an  agreement — when 

specific  performance  thereof  will  be  enforced — presumption  as  to  an  instrument 
having  been  under  seal  —  what  consideration  will  support  an  agreement —the 
court  will  not  direct  specific  performance  where  a  party  is  unable  to  perform  his 
contract. 

See  Martin  v.  Coiiby 1 

Bond  of  a  deputy  sliertff  for  the  faithful  discharge  of  his  duties  — ths 

sureties  thereon  are  bound  only  for  acts  done  after  its  delivery  —  the  presumption 
of  its  delivery  upon  the  day  of  its  date  is  destroyed  by  proof  of  the  time  of  its 
actual  delivery. 

See  Riley  v.  Dodoe 640 

Defects  in  a  constable's  bond—  \  R.  8,  846,  §  21,  as  amended  by  chap     , 

788  of  18 t2 —  until  removed  the  constable* s  acts  are  to  be  treated  as  those  of  an 
officer  de  jure  as  to  third  persons. 

See  Adams  v.  Tatou  884 

Tax  collector  —  effect  of  his  failure  to  give  a  bond,  as  required  by  section 

24  of  chapter  567  of  1875  —  when  his  acts  done  under  the  warrant  are  rendered 
valid  by  the  subsequent  giving  of  the  bond. 

See  Duntley  v.  Davis 229 

Action  against  sureties  upon  a  general  guardian's  bond — as  to  whether  it 

should  be  brought  in  the  name  of  the  infant  or  of  the  guardian  —  when  an  action 
will  lie  against  the  sureties  on  the  bond  before  an  accounting  has  been  had  by  the 
guardian. 

See  Perkins  «.  Stimhel 520 
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BOND  —  Continued.  "•■• 

Right  of  one,  not  a  party  to  it,  to  enforce  an  agreement  by  the  obligor  to 

pay  a  debt  due  to  the  claimant  from  the  obligee's  ancestor. 

See  Pulvbb  «.  Skinner .322 

BOOKS  AND  PAPERS  —  Inspection  of 
See  Discovery. 

BROOKLYN — Dismissal  of  members  of  the  police  force  of  Brooklyn — 1878, 
chapter  863,  section  14,  title  1 1 ,  as  amended  by  chapter  457  of  1881.]  Certiorari 
to  review  the  action  of  the  respondent,  the  Police  Commissioner  of  the  City 
of  Brooklyn,  in  dismissing  the  relator,  a  member  of  the  police  department  of 
that  city,  upon  a  charge  of  an  unprovoked  assault  upon  a  citizen  while  the 
relator  was  off  duty. 

Held,  that  the  relator  was  properly  dismissed  for  a  violation  of  rules 
of  the  department,  which  provided  that  the  policemen  should  be  at  all 
times  subject  to  its  rules,  and  prohibited  any  policeman  from  wilfully 
abusing  or  ill-treating  a  citizen.    People  ex  bel.  Hates  v.  Cakboll 438 

BURDEN  OF  PROOF  : 

See  Evidence. 

BY-LAWS  —Qf  a  corporation. 
See  Corporations. 

CANAI« — Eminent  domain — right  of  the  State  to  acquire  the  fee  in  lands  to 
be  used  for  a  canal  —  of  its  right  to  authorize  such  lands  to  be  used  by  a  city  as  a 
public  street  —  1  R.  8.,  225,  226,  §§46,  52—1878,  chap.  891. 

See  Eldkidge  v.  City  of  Binghamton 202 

CARRIERS: 

See  Corporations. 
Railroads. 

CASE  —  Submitted  upon  agreed  facts. 
See  Practice. 

CASHIER  —  Of  a  bank — implied  power  of  to  employ  an  attorney. 
See  Banking. 

CERTIFICATE  —  That  the  stock  of  a  corporation  is  paid  in  full. 
See  Corporations. 

CERTIFICATE  OF  DEPOSIT  : 
See  Banking. 

CERTIFICATE  OF  INDEBTEDNESS  —  By  a  receiver. 
See  Corporations. 

CERTIORARI  —  Assessment  of  the  expenses  of  the  railroad  commissioners 
on  railroad  companies— the  State  officers,  in  so  doing,  act  judicially  — their 
action  may  be  reviewed  on  certiorari. 

See  People  ex  rel.  N.  Y.  and  O.  W.  R.  Co.  v.  Chapin 239 

Poxeer  of  the  court  to  correct  erroneous  assessments  on  the  hearing  of  a 

certiorari  to  review  Hum  —  Code  of  Civil  Procedure,  §  2141. 

See  People  ep  rel.  Neubtadt  v.  Colkman 581 

CHARACTER  —  Evidence  as  to. 
ike  Evidence. 

CHARGE  —  Error  in  t7ie  cJiarge  of  the  court  as  to  the  measure  of  damages  — 
an  exception  thertio  will  not  be  sustained,  when  Vie  charge  was  based  upon  a  fact 
the  existence  of  which  was  assumed  by  Hie  court  and  both  parties  upon  the  trial. 

See  Vail  v.  Reynolds 647 

Of  legacies  upon  land. 

See  Will. 
Legacies. 
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CHAMPERTY  —  Landlord  and  tenant  — token  the  possession  of  the  tenant 
become*  adverse  —  Code  of  Civil  Procedure,  §  378  —  after  it  has  become  adverse, 
a  deed  conveying  the  landlords  interest  is  void  for  champerty. 

See  Church  v.  Schoon  maker 225 

CHATTEL  MORTGAGE: 

See  Mortgage. 

CHATTEIjS: 

See  Personal  Property. 

Sale  of 

See  Sales. 

CHIEF  FISCAL  OFFICER: 

See  Municipal  Corporation. 

CHILD: 

See  Infant. 

CHURCH: 

See  Religious  Societies. 

CITY: 

See  Municipal  Corporations. 

[Look  under  name  of  particular  city.] 

CIVIL  DAMAGE  ACT  —  What  evidence  will  support  a  verdict  that  a  suicide 
resulted  from  intoxication.]  1  Upon  the  trial  of  this  action,  brought  under 
the  civil  damage  act  to  recover  damages  sustained  by  reason  of  the  plaintiff's 
husband  having  committed  suicide  while  intoxicated,  evidence  was  given 
tending  to  show  that  after  playing  cards  and  drinking  in  the  defendant's 
saloon  he  arrived  at  home  at  about  twenty  minutes  to  eleven,  very  much 
intoxicated;  that  the  plaintiff,  after  attempting  to  quiet  him,  took  her  baby 
and  went  up  stairs,  leaving  her  husband  below,  it  not  being  an  unusual  thing 
for  him  to  sleep  down  stairs.  In  the  morning  he  was  found  hanging  by  the 
side  of  the  closet  door,  having  evidently  committed  suicide.  The  deceased 
was  the  father  of  ten  children,  the  youngest  but  a  few  weeks  old.  He  was 
addicted  to  strong  drink,  but  made  a  comfortable  living  for  his  family. 
He  had  formerly  attempted  suicide,  but  whether  or  not,  at  the  time  of 
making  such  attempt,  he  was  sober  or  otherwise  did  not  appear.  A  paper 
was  found  containing  the  words  "give  my  watch  to  my  boy/'  and  stating 
that  his  brother-in-law  owed  him  fifty-seven  dollars. 

Held,  that  a  verdict  finding  that  the  suicide  was  the  result  of  the  intoxi- 
cation would  not  be  set  aside  by  the  appellate  eourt.    Blatz  v.  Rohrbach.  .  408 

2. 1878,  chap.  646  —  when  exemplary  damages  may  be  recovered  against 

the  lessor.']  Where,  in  an  action  under  the  civil  damage  act,  brought  against 
the  lessor  of  the  premises  and  the  lessee  who  sold  the  liquor,  Jointly,  a  case 
is  made  which  authorizes  the  recovery  of  exemplary  damages,  as  against 
the  lessee  and  seller  of  the  liquor,  such  damages  may  also  be  recoveredTfrom 
the  lessor,  although  they  could  not  have  been  so  recovered  if  the  action  had 
been  brought  against  him  alone. 

See  Re  id  v.  Terwillioer 810 

CIVIL  RIGHTS—  An  owner  of  a  skating  rink  refusing  to  sell  tickets  to  a 
colored  person  is  guilty  of  a  misdemeanor — Penal  Code,  §883.]  Upon  the 
trial  of  the  defendant,  one  of  the  owners  of  a  skating  rink,  upon  an 
indictment  charging  him  with  a  misdemeanor  in  refusing  to  sell  to  three 
colored  persons  tickets  of  admission  on  a  certain  evening  when  a  large 
number  of  persons  were  admitted  thereto  for  the  purposes  of  amuse- 
ment and  as  spectators,  he  was  convicted  and  sentenced  to  pay  a  fine  of  $  50. 
Held,  that  the  judgment  should  be  affirmed;  that  the  skating  rink  was  "a 
place  of  amusement7'  within  the  meaning  of  that  term  as  used  in  section 
883  of  the  Penal  Code,  and  that  that  section  was  constitutional. 

See  People  v.  Kino 186 
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GODS  OF  PROCEDURE  —  §§  297,  298—  Receiver  in  supplementary  proceed- 
ings—povter  conferred  by  these  sections  of  the  Code  of  Civil  Procedure,  upon 
the  judge  acting  in  such  proceedings  to  order  any  property  of  the  judgment 
debtor  not  exempt  from  execution  to  be  applied  towards  the  satisfaction  of  the 
judgment,  ceased  upon  the  repeal  of  said  sections  by  chap,  417  of  1877. 

See  Smith  v.  Tozer 22 

§  317  —  Reference  of  a  disputed  claim  against  the  estate  of  a  deceased 

person,  is  a  special  proceeding — an  appeal  should  be  taken  from  the  order  of  the 
Special  Term  confirming  the  referee's  report,  and  not  from  the  judgment—  the 
plaintiff  is  entitled  to  recover  his  disbursements,  as  a  matter  of  right,  under  this 
section  of  the  Code  of  Procedure  which  was  not  repealed  by  chap.  417  of  1877. 

See  Hatch  v.  Stewart 101 

See  table  of  sections  of  the  Code  of  Procedure  cited,  ante,  in  this  volume.] 

CODE  OF  CIVIL  PROCEDURE— §  73  —  Right  of  an  attorney  to  purchase 
m  judgment  in  order  to  enforce  the  lien  thereof  on  real  estate. 

See  Fay  v.  Hbbbard. 490 

§§  365,  368,  878  —  Statute  of  limitations  —  when  a  possession  will  be 

deemed  adverse. 

See  Hasbrouce  v.  Burhans 876 

§  373  —  Landlord  and  tenant — when  the  possession  of  the  tenant  becomes 

adverse— after  it  has  become  adverse  a  deed  conveying  the  landlord 's  interest  is 
void  for  champerty. 

See  Church  v.  Schoonmakbr 225 

|  683  —  Motion  to  vacate  an  attachment — when  it  may  be  made  after  the 

denial  of  a  previous  motion  therefor. 

See  Thalheimrr  v.  Hays 03 

§  724  —  Power  of  the  court  to  aUow  additional  affidavits  to  be  read  on  a 

motion  to  vacate  an  attachment. 

See  Fisher  v.  Dougherty 167 

§  779  —  Practice  —  enforcement  of  a  direction  in  an  order  requiring  costs 

or  money  to  be  paid  to  any  person  —  the  remedy  is  by  execution  and  not  by  attach' 
ment. 

See  Forstman  v.  Bchulting 643 

§  829  —  Evidence  —  when  the  testimony  of  a  party  interested  in  the  result 

is  inadmissible. 

See  Hilld.  WOOL8EY 482 

%  829  —  Evidence  —  when  the  execution  and  delivery  of  a  mutual  agree- 
ment is  a  personal  transaction  within  the  meaning  of  this  section  of  the  Code  of 
Civil  Procedure. 

See  Chaffee  t.  Goddard 147 

§  829  —  Evidence  as  to  personal  transactions  with  a  deceased  person  —  to 

what  cases  the  prohibition  does  not  extend. 

See  Blaebi  v.  Blaesi 159 

§§  835,  836 —  Admissibility  of  the  testimony  of  counsel  as  to  communica- 
tions had  with  a  deceased  person  whose  wHl  he  drew. 

See  Matter  of  Austin 516 

§  999  —  A  motion  for  a  new  trial  on  the  minutes  of  the  justice  can  only 

be  made  when  a  verdict  has  been  rendered. 

See  First  Nat.  Bake  v.  Clare 90 

§  1279  —  Submission  of  a  case  upon  agreed  facts  — power  of  the  court  to 

amend  the  agreement  as  to  the  relief  to  be  granted  — when  the  power  will  not  be 
exercued. 

See  Kikgsland  v.  Mayor,  etc 599 

§  1847,  sub.  4  —  Power  of  the  court  to  order  a  reference  to  take  testimony 

Of  to  facts,  and  to  refuse  to  enter  an  interlocutory  judgment  —  such  an  order  is 
appealable. 

See  Central  Trust  Co.  v.  N.  Y.  City  and  Northern  Ry.  Co 602 

Hun— Vol.  XIII        85 
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CODE  OF  CIVIL  PROCEDURE  —  Continued.  vao. 

§  1582  —  Action  for  partition  —  a  tenant  by  the  curtesy  of  an  undivided 

ehare,  may  maintain  it 

See  Tilton  v.  Vail. 688 

§  1619  —  Admeasurement  of  dower — question  as  to  whether  a  specific 

parcel  of  land  can  be  set  aside — at  what  time  and  in  what  manner  it  must  be 
determined  —  the  rights  of  all  the  parties  must  be  considered. 

See  O'Doughrrty  v.  Remington  Paper  Co 192 

8  1698  —  Undertaking  to  secure  a  return  of  chattels  — form  of—  Code 

of  Civil  Procedure,  Sg  1698,  1704. 

See  Weber  v.  Manns 557 

g  1704  —  Undertaking  to  secure  a  return  of  chattels  — form  of. 

See  Weber  v.  M  anne 557 

g  1886  —  Refusal  of  an  executor  or  administrator  to  refer  a  dasm  —  when 

the  claimant  is  entitled  to  recover  costs —  effect  of  the  certificate  of  the  judge  or 
referee  as  to  the  refusal  to  refer. 

See  Ely  v  Taylor, 205 

§  2141  —  Power  of  the  court  to  corrct  erroneous  assessments  on  the  hearing  of 

a  certiorari  to  review  them. 

See  People  ex  rel.  Newbtradt  v.  Coleman 681 

—  g  2281  —  Contempt  of  court  —  actual  loss  or  injury  must  be  proved,  to  support 
a  fine  to  indemnify  the  party  injured,  imposed  under  this  section  of  the  Cods  of  CivU 
Procedure  —  when  a  fine  imposed  under  this  section  cannot  be  changed  on  appeal  to  a 
fine  for  punishment — proper  order  to  be  entered  in  such  cases. 

Bee  Fall  Brook  Coal  Co.  v.  Heckbher 534 

g  2468 — Receiver  in  Supplementary  proceedings  —  the  title  to  only  such 

real  estate  of  the  debtor  as  lies  wtthin  this  State  is  vested  in  him. 

See  Smith  v.  Tozer 22 

g  2481,  sub.  6  —  Surrogate  —  order  opening  decree  —  how  reviewed 

See  People  ex  rel.  Stevens  v.  Lott 408 

g  2662  —  Letters  of  administration  —  when  they  may  be  granted  without 

issuing  a  citation  to  non-residents. 

See  Lebbet  v.  Mason 470 

§  8068 — Appeal  to  the  County  Court  from  a  justice's  judgment--  the 

right  to  a  new  trial  is  determined  by  the  amount  demanded  in  the  amended  com- 
plaint, and  not  by  that  asked  for  in  the  original  pleadings  —  when  an  amount 
exceeding  fifty  dollars,  claimed  in  the  answer  setting  up  a  tort,  will  not  justify  a 
new  trial  on  appeal. 

See  Hinkley  v.  Troy  and  Albia  R.  R.  Co 281 

g  8069  —  Motion  to  dismiss  an  appeal  to  the  County  Court  because  of  a 

failure  of  the  sureties  upon  an  undertaking  to  justify  —  the  right  to  so  mote  is 
not  lost  by  the  service  of  a  notice  of  retainer  or  of  trial. 

•     See  Slatteky  v.  H  ask  in 56 

g  8070  —  Costs  —  the  right  thereto  is  governed  by  the  law  in  force  at  the 

time  the  right  to  them  accrues. 

See  Balcom  v.  Terwtlliobr 170 

g  8070  —  Offer  of  judgment  on  appeal  from  a  judgment  in  a  justice's 

court  —  right  of  Vie  party  accepting  %t  to  costs. 

See  Hollenback  v  Knapp 207 


§  8284  —  Costs  —  there  must  be  a  recovery  to  entitle  a  defendant,  succeed- 
ing on  some  of  the  issues,  to  recover  costs. 

See  Crobley  v.  Cobb.  ...  166 

g  8245  —  When  the  treasurer  of  a  village  is  its  chief  fiscal  officer  within  the 

meaning  of  this  section. 

See  Fisher  v.  Village  op  Cortland 178 

§  3847,  sub.  11  —  Costs  —  the  right  thereto  is  governed  by  the  law  in  force 

at  the  time  the  right  to  them  accrues—  Code  of  CivU  Procedure,  %  8070. 

See  Balcom  v.  Terwilliger 170 

.[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited  ante  in  this  volume.] 
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CODE  OF  CRIMINAL  PROCEDURE  — §  395—  Confession  of  a  pris- 
oner —  not  admitted  when  induced  by  «  promise  that  the  accused  shaU  obtain  the 
benefit  of  a  State's  witness —when  the  question  whether  such  promise  was  made 
should  be  submitted  to  the  jury. 

See  People  v.  Kurtz 835 

[See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited  ante  in  this  volume.] 

COLLATERALS: 

See  Debtor  and  Creditor, 

COLLECTOR  —  Giving  of  bond. 
See  Bonds. 

COLLEGES—  Taxation  — exemption  of  buildings,  and  the  lots  on  which  they 
stand,  of  colleges—  1  R  A,  388.  §  4,  sub.  8,  as  amended  by  chap.  397  of  1883. 

See  People  ex  rrl.,  etc.,  v.  Barber 27 

COLLISIONS  AT  SEA:  • 

See  Shipping. 

COMMISSIONERS  —  Of  Excise. 
See  Excise. 

Of  Highways. 

See  Highways. 

COMMON  CARRIERS: 

See  Corporations. 
Railroads. 

COMPLAINT: 

See  Pleadings. 

CONFESSIONS  —  As  Evidence. 
See  Evidence. 

CONFIDENTIAL  COMMUNICATIONS  —  Between  counsel  and  client. 
See  Evidence. 

CONFLICT  OF  LAWS  —  Liability  of  a  married  woman  on  a  note  —  when 
determined  by  the  laws  of  the  State  where  the  contract  is  made,  and  not  by  those 
of  the  State  in  which  payment  is  to  be  made. 

See  Yoiot  v.  Brown 394 

CONSIDERATION: 

See  Contracts. 

CONSPIRACY — Actions  in  tort  — a  several  judgment  m%y  be  rendered 
against  one  of  several  defendants.]  I.  The  plaintiff,  a  corporation,  organized 
under  the  laws  of  this  State  for  the  purpose  of  manufacturing,  refining  and 
selling  oil,  brought  this  action  against  seven  defendants,  three  of  whom  were 
corporations,  one  of  them  bein£  the  Standard  Oil  Company,  a  corporation 
organized  under  the  laws  of  this  State  and  engaged  in  carrying  on  the  same 
business  as  the  plaintiff.  The  plaintiff's  cause  of  action  was  based  upon  the 
charge  that  the  defendants  had  combined  and  confederated  together  for  the 
purpose,  and  in  the  manner  set  forth  in  the  complaint,  of  ruining  the  plain- 
tiff's business  and. driving  it  out  of  the  market.  Upon  an  appeal  from  a 
Judgment  overruling  a  demurrer  interposed  by  the  defendant,  the  Standard 
Oil  Company,  upon  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Held,  that  it  was  not  necessary  to  examine  the  complaint  for  the  purpose  of 
of  ascertaining  whether  a  good  cause  of  action  was  stated  as  against  the 
defendants,  other  than  the  Standard  Oil  Company,  for  the  reason  that,  in 
actions  of  tort,  judgment  may  be  entered  against  either  of  the  defendants, 
when  more  than  one  is  joined,  if  the  proofs  establish  a  cause  of  action 
against  such  defendant. 
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CONSPIRACY  —  Continued.  **«*- 

That  it  would  not  be  necessary  to  prove  upon  the  trial  the  conspiracy 
alleged  in  the  complaint,  except  for  the  purpose  of  securing  a  joint  recovery 
against  all  the  defendants.    Lubricating  Oil  Co.  v.  Standard  Oil  Co. . .  15S 

2. Liability  of  a  corporation  for  slandering  the  business  of  another  cor- 
poration carrying  on  the  same  business  —  what  facts  show  this  to  have  been  done.] 
It  was  alleged  in  the  complaint  that  the  defendants,  other  than  the  Standard 
Oil  Company,  formed  a  conspiracy  to  injure  the  plaintiff,  and  did  certain 
acts  injurious  to  the  plaintiff,  in  pursuance  of  such  conspiracy,  prior  to  the 
time  at  which  the  defendant,  the  Standard  Oil  Company,  was  organized; 
that  after  that  defendant  was  organized  it  joined  and  became  a  party  to  the 
conspiracy  and  ratified  said  previous  actions;  that  after  the  organization  of 
that  defendant,  the  conspirators,  by  letters  and  other  means,  requested 
various  customers  of  the  plaintiff  not  to  purchase  oil  from  it,  and  repre- 
sented that  the  plaintiff's  oil  was  of  inferior  quality,  and  that  the  plaintiff 
had  no  right  to  make  such  oils  and  vend  the  same  on  the  market, 
and  threatened  the  defendant's  customers  with  law  suits  and  expenses 
if  they  continued  to  patronize  the  plaintiff  and  purchase  its  commodities, 
and  employed  one  stear%  to  make  such  statements,  and  that  he  did 
make  the  same  at  the  city  of  Boston  and  in  other  places  in  the  State 
of  Massachusetts,  and  in  various  parts  of  New  England,  to  certain 
customers  of  the  plaintiff,  and,  by  reason  thereof,  the  plaintiff  lost  many 
of  its  said  customers  and  much  of  its  trade  and  business,  and  suffered 
great  loss  and  damage  in  consequence  thereof ;  that  the  said  conspirators,  by 
their  agents  and  servants,  did  falsely  represent  to  the  customers  of  the  plain- 
tiff that  said  conspirators,  or  some  of  them,  had  patents  that  covered  the 
entire  product  of  plaintiff's  manufacture,  and  that  the  plaintiff  had  no  right 
to  make  the  oil  it  was  then  manufacturing,  and  that  all  who  bought  oil  of 
the  plaintiff  were  infringing  the  patents  of  some  one  or  all  of  the  said  con- 
spirators, and  that  one  or  mpre  or  said  conspirators  would  bring  actions  for 
such  infringements  against  each  and  every  of  the  customers  of  the  plaintiff 
who  bought  oils  or  dealt  with  the  plaintiff,  by  reason  of  which  they  preventd 
many  of  the  plaintiff's  customers  from  purchasing  oil  from  it. 

Held,  that  it  was  manifest  that  by  the  use  of  the  term  conspirators  the 
plaintiff  intended  to  charge  all  of  the  defendants,  including  the  Standard  Oil 
Company,  with  the  illegal  acts  alleged  to  have  been  done. 

That  if  the  acts  thus  charged  were  proved  to  have  been  done  by  the  defend- 
ant, the  Standard  Oil  Company,  through  its  officers  or  agents*  it  had  slandered 
the  plaintiff's  business  and  committed  an  inexcusable  wrong  condemned 
by  the  laws  of  the  land  as  well  as  by  honorable  traders  and  merchants.    Id. 

8. A  pleading  should  allege  thai  the  acts  complained  of  were  done  by  the 

corporation  and  not  by  its  agent  J  That  in  stating  his  cause  of  action  against 
the  corporation  it  was  proper  tor  the  plaintiff  to  charge  that  the  acts  com- 
plained of  were  the  acts  of  the  corporation  itself,  and  that  it  was  not 
necessary,  nor  would  it  be  proper,  to  aver  that  they  were  done  by  and 
through  the  authorized  agent  of  the  corporation.    Id. 

CONSTABLES  —  Defects  in  a  constable's  bond  — I  R.  S.,  !W,  $21,  as 
amended  by  chap.  788  of  1873.]  I.  This  action  was  brought  by  the  plaintiff, 
as  constable  of  the  town  of  Fulton,  Schoharie  county,  to  recover  the  value 
of  certain  personal  property  which  he  had  levied  upon  and  advertised  for 
sale  at  public  auction,  by  virtue  ot  two  executions,  issued  by  a  justice  of 
the  peace  upon  two  judgments  against  one  George  G.  King;  this  property  the 
defendant,  claiming  the  same  under  a  chattel  mortgage  given  to  him  by 
King,  but  not  filed  until  after  the  levy,  took  and  carried  away  after  the 
levy  and  before  the  sale. 

Upon  the  trial  it  appeared  that  the  bond  riled  bv  the  constable  upon  his 
election,  in  February,  18*5,  complied  with  the  requirements  of  section  31  of 
1  Revised  Statutes,  346.  but  did  not  contain  the  provision  prescribed  by 
chanter  788  of  1872.  making  the  person  signing  the  same  liable  to  pay  for 
any  damages  which  might  be  occasioned  by  any  act  or  thing  done  by  the 
constable  by  virtue  of  his  office. 

On  January  12, 1886,  the  day  before  the  trial,  the  plaintiff  executed  and 
filed  with  the  town  clerk  a  new  bond,  with  the  same  sureties  as  in  the  first, 
which  complied  with  the  statute  as  amended  in  1872. 
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CONSTABLES  —  Continued.  "«- 

Held,  that  the  trial  court  erred  in  granting  a  motion  for  a  nonsuit,  made 
upon  the  ground  that  at  the  time  of  making  the  levy  the  plaintiff  was  not 
a  constable  de  jure,  and,  therefore,  had  no  right  to  bring  this  action  as 

constable.    Adams  v.  Tator 884 

2. Until  removed  the  ewstable's  act*  are  to  be  treated  as  those  of  an  officer 

de  jure  as  to  third  persons.]  That,  as  the  plaintiff  had  been  duly  elected, 
had  taken  the  oath  of  office  and  filed  the  bond  required  by  the  statute 
prior  to  the  amendment  of  1872,  he  was  not  merely  a  de  facto  officer,  but  an 
officer  dejure,  with  a  title  defeasible  only  by  the  action  of  the  people  in  the 
nature  of  a  quo  warranto,  or  by  the  action  of  a  justice  of  the  peace  declaring 
a  vacancy  to  exist,  and  appointing  another  person  to  fill  it.    Id. 

3. Execution  creditors  protected.]     That,  even  if   the  plaintiff   was 

merely  a  de  facto  officer,  it  might  be  doubted  whether  the  rule  preventing 
such  an  officer  from  asserting  his  title  to  his  own  advantage,  at  the  expense 
or  to  the  injury  of  another,  but  holding  his  acts  to  be  valid,  so  far  as  to  pro- 
tect third  parties  from  injury,  should  be  so  applied  as  to  deprive  the  judg- 
ment creditor  of  the  lien  which  attached  to  the  judgment  debtor's  property 
upon  the  delivery  of  the  execution  to  the  de  facto  constable.    Id 

CONSTITUTIONAL  LAW-  The  legislature  cannot  provide  for  the  election 
of  a  justice  of  the  peace  for  a  village —  Constitution,  art.  6,  sec.  18.]  1.  The 
charter  of  the  village  of  Canton  provides  for  the  election  of  "  one  justice 
of  the  peace,"  by  ballot,  at  the  annual  meeting  held  in  said  village  for  the 
election  of  officers,  and  confers  upon  him  "the  usual  powers  of  justices  of 
the  peace  of  towns  in  relation  to  crimes  and  misdemeanors,  and  to  oaths 
and  acknowledgments,  and  also  in  civil  actions  in  which  all  the  parties 
shall  be  residents  or  inhabitants  of  said  village." 

Held,  that  the  statute  was  unconstitutional,  as  it  violated  the  provisions 
of  section  18  of  article  6  of  the  Constitution. 

People  ex  bkl.  Sinkler  v.  Terry 273 

2. There  can  be  node  facto  officer  unless  there  be  an  actual  existing  office.] 

That  the  acts  of  a  person  claiming  to  hold  the  office  of  justice  of  the  peace 
of  said  village,  by  virtue  of  an  election  at  the  annual  meeting  held  for  the 
election  of  village  officers,  would  not  be  regarded  as  valid,  as  the  acts  of  a 
de  facto  justice,  for  the  reason  that  there  was  no  such  office  as  justice  of  the 
peace  for  the  village  of  Canton,  and  that,  in  order  that  there  may  be  an  offi- 
cer de  facto,  there  must  actually  exist  the  office  into  which  he  can  intrude.  Id. 

8. Offices  of  police  justice  and  justices  of  the  peace  distinguished.]    It  seems, 

that  if  the  designation  of  the  officer  had  been  police  justice  instead  of  jus- 
tice the  act  might  have  been  sustained,  under  the  provisions  of  section  19 
of  article  0  of  the  Constitution,  providing  that  "  inferior  local  courts  of  civil 
and  criminal  jurisdiction  may  be  established  by  the  legislature,"  upon  the 
implied  construction  that  his  civil  and  criminal  jurisdiction  was  limited 
to  the  village,  and  thus  local  and  within  the  express  power  conferred  by 
this  section  of  the  Constitution.    Id. 

—  Amendment  to  Vie  United  States  Constitution  requiring  the  accused  to  be 
confronted  with  the  witnesses  against  him  —  not  applicable  to  trials  in  State  courts 
for  State  offenses  —  construction  of  this  provision  in  the  bill  of  rights  of  the  State 
of  New  York — right  of  the  accused  to  testify  as  to  a  conversation  with  a  witness 
who  has  testified  as  to  a  confession  made  by  him — right  of  the  accused  to  cross- 
examine  a  witness  in  order  tc  sliow  bias  against  him. 

See  People  v.  Penhollow 108 

When  an  underground  railroad  is  a  street  railroad  wUhin  section  18  of 

article  8  of  the  Constitution  —  chapter  582  of  1880  is  unconstitutional  as  violating 
this  section. 

See  Matter  of  New  Turk  District  Railway  Co 621 

CONSTRUCTION—  Of  a  contract. 
&*  Contract. 

Of  a  will. 

See  Well. 


Qf  deeds. 
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CONSTRUCTION  —  Continued. 

Of  statutes. 

Bee  Session  Laws. 

Rhvisrd  Statutes.  rAOK. 

CONTEMPT  —  Contempt  of  court—actual  loss  or  injury  mutt  be  proved,  to 
support  a  fine  to  indemnify  the  party  injured,  imposed  under  section  2281  of  the 
Code  of  Civil  Procedure]  1.  Upon  the  failure  of  the  defendant  to  appear  and 
answer,  as  he  was  required  to  do  by  an  order  made  in  supplementary  pro- 
ceedings, he  was  adjudged  to  be  in  contempt,  and  fined  the  sum  of  $834.68, 
the  amount  of  the  judgment,  and  ten  dollars  costs. 

Held,  that  as  it  was  not  proved  that  the  plaintiff  had  sustained  actual  loss 
or  injury,  or  had  been  deprived  by  the  misconduct  of  the  defendant  of  the 
amount  of  his  judgment,  there  was  no  foundation  for  imposing  this  fine. 

Fall  Brook  Coal  Co.  «.  Hboksher 584 

2.  When  a  fine  imposed  under  section  2281  cannot  be  changed  on  appeal  to  a 

fine  for  punishment.]  That  although  the  court  had  power  to  impose,  in  addi- 
tion to  the  fine  for  indemnity,  a  further  fine  byway  of  punishment,  not 
exceeding  the  sum  of  $250  and  costs  and  expenses,  yet,  as  it  had  not 
exercised  this  power  in  this  case  the  appellate  court  could  not  reduce  the 
fine  to  the  amount,  or  any  portion  of  the  amount  which  might  have  been  pre- 
scribed by  way  of  punishment.    Id. 

3.  Proper  order  to  be  entered  in  such  cases.]    That  the  court  should 

have  fined  the  defendant,  by  way  of  punishment,  in  a  sum  not  exceeding 
$250.  in  addition  to  the  plaintiff's  costs  and  expenses,  and  have  directed  his 
imprisonment  until  he  should  appear  and  submit  to  an  examination  con- 
cerning his  property,  and  pay  the  fine  with  the  costs  imposed  upon  him.    Id. 

CONTRACT —  Contractfor  the  construction  of  a  railroad  —  lien  on  railroad 
for  laborers'  wages.]  1.  This  action  was  brought  by  the  plaintiff,  a  sub-con- 
tractor, to  recover  for  work  done  and  materials  furnished  prior  to  July  25, 
1882,  under  an  agreement  with  the  defendants,  who  were  contractors  for  the  • 
construction  of  the  Ontario  Belt  Railway,  by  which  the  plaintiff  agreed  to 
construct  certain  portions  of  the  road-bed  of  the  railroad  company,  at  prices 
specified  in  the  contract,  and  which  were  payable  in  cash,  bonds  and  stock  of 
the  company  in  the  proportion  and  at  the  times  therein  provided.  The 
referee,  before  whom  the  action  was  tried,  found  that  for  the  work  done  and 
materials  furnished  by  the  plaintiff  under  the  agreement,  prior  to  July  25, 
1882,  he  was  entitled  to  recover  the  sum  of  $12,854,  for  which  sum  and 
interest  thereon  he  directed  a  judgment. 

The  referee  also  found  that  the  plaintiff  sub-let  the  work  :>f  construc- 
tion to  Moore  &  Sullivan,  who  entered  upon  the  performance  of  the  work; 
that  in  the  latter  part  of  July  the  laborers  on  the  work  became  clamorous 
for  their  pay  and  insubordinate,  refusing  to  work  longer  unless  paid,  and 
that  they  did  quit  on  or  before  July  twenty-ninth  ;  that  Moore  &  Sullivan, 
with  the  plaintiff's  assent,  on  that  day  requested  the  defendants  to  pay  the 
men  or  to  furnish  the  money  for  that  purpose,  and  proposed  to  give  them 
security  that  the  money  should  be  paid  to  the  laborers  in  case  they  furnished 
it;  that  after  the  defendants  had  refused  to  do  this,  the  plaintiff  made  a 
demand  on  the  defendants  that  payment  be  made  to  him. 

That  on  that  day,  and  during  several  following  days,  the  defendants 
procured  a  large  number  of  the  laborers  to  make  and  file  their  claims  for 
unpaid  services  against  the  railroad  company,  amounting  in  all  to  about 
$(5,940.10,  under  chapter  669  of  1871,  ana  after  the  notices  of  such  claims 
were  handed  to  the  person  on  whom  the  service  was  intended  to  be  made, 
the  claims  were  assigned  to  the  defendants  by  the  laborers,  and  the  defend- 
ants paid  to  them  respectively  the  amounts  of  their  claims ;  that  none  of 
these  claims  have  been  enforced,  and  no  attempt  has  been  made  to  collect 
thorn  by  action  against  the  company,  but  that  the  defendants  still  hold  them 
as  assignees;  tbat  these  claims  are  or  purport  to  be  against  Moore  &  Sullivan, 
and  not  the  plaintiff. 

Held,  that  as  it  was  admitted  that  the  defendants  entered  into  a  contract 
with  the  company  for  the  construction  of  the  road,  the  property  of  the 
company  could  be  charged  on  default  of  the  contractors,  or  sub-contractors, 
to  pay  the  laborers.    Moore  v.  Taylor 45 
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CONTBACT  —  Continued.  *ao*. 

2. Bight  of  the  person,  contracting  with  the  company,  to  pay  claim*  for 

services  filed  by  laborers  against  a  second  sub-contractor,  and  apply  the  same  in 
payment  of  the  amount  due  to  a  first  sub-contractor  to  whom  such  person  has  sub* 
let  the  contract.]  That,  as  the  company  would  be  entitled  to  compel  the 
defendants  to  reimburse  it  for  any  amount  which  it  might  be  compelled 
to  pay  on  account  of  such  claims,  the  defendants  had  such  an  interest  in 
seeing  that  such  claims  were  paid  by  their  immediate,  or  any  subsequent 
sub-contractors,  as  required  the  payment  so  made  by  them  to  be  treated  as 
made  for  the  plaintiff,  and  authorized  the  defendants  to  apply  the  amount 
thereof  upon  their  indebtedness  to  him.    Id. 

3. When  he  does  not  lose  this  right  by  taking  an  assignment  of  the  claims 

filed.]  That,  in  view  of  all  the  circumstances  oi  the  case,  the  taking  of  the 
assignments  of  the  claims  by  the  defendants  could  not  be  treated  as  an 
obstacle  to  the  application  of  the  amount  of  them  in  reduction  of  the 
recovery  for  the  wort  done,  on  account  of  which  the  money  was 
advanced.    Id. 

4.  —  Bight  to  recover,  as  damages  for  a  breach  of  a  contract,  profits  which 
would  have  been  received  if  the  contract  nod  been  completed.]  In  a  second  action 
tried  before  the  same  referee,  brought  to  recover  for  work  done  after  July 
twenty-fifth,  and  damages  for  a  breach  of  the  contract  on  the  part  of  the 
defendants,  the  referee  found  that  after  August  1,  1882,  the  plaintiff 
demanded  of  the  defendant  the  payment  of  the  moaey  and  bonds  due 
him  on  the  contract,  and  that  they  refused  to  pay  the  same,  or  any  part 
thereof,  except  the  sum  of  $6,000,  which  they  offered  to  pay  to  the  plaintiff 
on  his  agreeing  that  it  should  be  paid,  under  their  direction,  to  the  laborers; 
that  the  apportional  payments  provided  for  in  the  contract  were  intended 
by  the  parties  to  put  the  plaintiff  in  funds  to  pay  his  laborers  and  the  expenses 
of  doing  said  work,  and,  therefore,  became  a  very  essential  part  of  the  con- 
tract; that  on  or  about  August  twelfth  the  plaintiff  abandoned  the  construc- 
tion of  the  railroad,  for  the  reason  that  the  defendants  refused  to  perform 
their  part  of  said  contract,  in  refusing  to  pay  the  said  cash  and  bonds  due 
on  August  first  for  work  done  up  to  .July  twenty-fifth,  thus  depriving  him 
of  the  means  to  pay  off  his  laborers  and  induce  them  to  continue  the 
work;  that  the  plaintiff  was  entitled  to  recover  whatever  damages  he  had 
sustained  by  reason  of  the  defendants'  breach  of  the  contract  in  the  particu- 
lars stated. 

The  referee  allowed  as  damages  the  remainder  obtained,  by  deducting 
from  the  sum  of  the  amount  to  be  paid  in  cash  the  par  value  of  the  bonds 
and  stock  to  be  delivered,  and  ten  per  cent  of  these  amounts  added  thereto, 
the  amount  of  the  payments  made  and  the  estimated  cost  of  completing  the 
work. 

Held,  that  a  claim  made  by  the  defendants  that  a  right  reserved  by  tho 
contract  —  to  the  effect  that  in  the  event  they  should  for  any  reason  fail  to 
continue  the  work  and  should  notify  the  plaintiff  to  suspend  or  cease  opera- 
tions, a  measurement  should  be  made  of  and  payment  be  made  for  the  work 
done  at  specified  rates— operated  to  defeat  the  right  of  the  plaintiff  to 
recover  damages,  or  to  claim  anything  otherwise  than  what  was  provided 
for  as  compensation  by  the  contract,  could  not  be  sustained,  as  the  facts 
proved  did  not  bring  the  case  within  this  provision  of  the  contract. 

That  it  was  error  to  allow  the  plaintiff  to  recover,  as  damages:  the  pros- 
pective profits  which  the  completion  of  the  performance  of  his  contract 
would  have  given  him. 

The  right  to  such  relief  does  not  arise  out  of  every  breach  of  a  contract 
for  the  performance  of  services,  but  is  dependent  upon  that  which  operates 
as  a  denial  of  the  right  to  proceed  and  complete  the  work  contracted  for.  Id. 

5  Such  damages  are  not  recoverable  where  the  breach  complained  of  is 

simply  a  failure  to  pay  an  installment  of  money  due  by  the  terms  of  tlie  contract.] 
Mere  default  in  payment  of  an  installment,  when  it  becomes  due,  is  not  a 
denial  of  the  right  of  the  contractor  to  continue  in  the  performance  of  the 
services;  and  although  it  will  permit  him  to  abandon  the  work  and  recover 
for  what  has  already  been  done  under  it,  it  will  not  enable  him  to  recover  the 
damages  which  the  law  would  give  in  case  of  a  refusal  to  let  him  proceed  in 
the  performance  of  the  contract.    Id, 
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6. For  a  sale  of  iron —  right  of  the  purchaser  to  reject  such  as  is  not  of 

the  quality  specified.]  This  action  was  brought  by  the  plaintiffs  to  recover 
back  moneys  paid  by  them  for  freight,  duties  and  other  charges  on  iron 
which  the  defendants,  merchants  in  the  city  of  Liverpool,  had  by  a  written 
agreement,  signed  by  their  brokers  in  the  city  of  New  York,  agreed  to  sell  and 
deliver  to  the  plaintiffs.  The  agreement,  which  was  dated  in  New  York, 
stated  that  the  defendants  had  sold  to  the  plaintiffs  100  tons  W.  I.  W\, 
or  equal  hoop  iron,  at  £10  per  ton;  100  tons  W.  I.  W.,  or  equal  sheet  iron, 
at  £11.15.0;  fifty  tons  R.  G.,  or  equal  sheet  iron,  at  £16.5.0,  "all  free  on 
board  Liverpool,  payment  by  60d  St.  Bl.  Exchange,  against  shipping  docu- 
ments here,  less  two  and  one-half  per  cent."  It  was  understood  that  the 
defendants,  who  were  not  manufacturers  of  iron,  should  obtain  it  from  other 
persons  and  ship  it  to  the  plaintiffs.  The  plaintiffs  accepted  all  the  iron 
agreed  to  be  sold  except  the  hoop  iron  and  the  final  shipment  of  the  R.  G. 
sheet  iron,  which  they  refused  to  accept,  upon  the  ground  that  the  iron 
was  very  much  inferior  in  quality  to  that  which  they  were,  by  the  terms 
of  the  agreement,  entitled  to  receive.  After  the  hoop  iron  upon  one  vessel 
had  been  unloaded  and  weighed  by  the  officers  of  the  custom  house,  and 
removed  to  the  plaintiffs'  place  of  business,  it  was  rejected  by  them,  of 
which  notice  was  given  to  the  defendants. 

Held,  that  the  plaintiffs  were  justified  in  rejecting  it  at  that  time,  and 
were  entitled  to  recover  from  the  defendants  what  they  had  paid  for  freigh^ 
duties  and  other  charges  or  advances  upon  the  iron.     Pibrsoh  v.  Crooks.  .  571 

7.  - —  Wfien  the  examination  is  not  required  to  be  made  at  the  place  of 
sldpment.]  That  a  claim  made  by  the  defendants  that  the  right  to  examine 
and  reject,  or  accept  must  be  exercised  before  the  iron  was  received  and 
shipped  at  the  city  of  Liverpool,  and  could  not  be  exercised  after  its  arrival 
in  the  city  of  New  York,  was  not  well  founded.     Id. 

8. Rejection  without  examination  ]     After  the  arrival  in  the  city  of 

New  York  of  one  of  the  vessels  upon  which  the  hoop  iron  was  loaded, 
and  before  the  other  vessel  had  left  the  city  of  Liverpool,  and  before 
it  had  been  loaded  with  all  the  iron  to  be  shipped  upon  it,  the  plaintiffs 
notified  the  defendants  that  they  would  not  receive  any  more  iron  of  the 
quality  shipped  on  the  first  vessel. 

Held,  that  as  it  was  shown  that  the  iron  loaded  on  the  second  vessel  was 
of  the  same  quality  as  that  loaded  on  the  first,  the  plaintiffs  were  entitled  to 
reject  it  without  inspecting  or  examining  it.    Id. 

9. When  the  purchaser  may  accept  part  and  reject  the  remainder  of  the 

iron  delivered.]  Some  of  the  hoop  iron  was  shipped  upon  vessels  upon  which 
were  also  shipped  portions  of  the  sheet  iron.  The  sheet  iron  was  accepted 
and  received  by  the  plaintiffs,  while  the  hoop  iron  was  rejected. 

Held,  that  the  contract  being  for  the  sale  of  different  qualities  of  iron  at 
different  prices  it  was  not  to  be  considered  as  an  entire  contract,  but  as  a 
severable  one,  and  that  the  plaintiffs  were  entitled  to  receive  that  distinct  part 
of  the  property  which  complied  with  the  terms  of  the  agreement,  ana  to 
reject  that  portion  thereof  which  failed  to  comply  therewith.    Id, 

10. Payment  not  a  waiver.]    That  payments  made  by  the  plaintiffs 

towards  the  purchase-price  of  the  iron  did  not  operate  as  a  waiver  of  their 
right  to  object  to  the  quality  of  the  iron,  as  such  payments  were  made,  as 
required  by  the  agreement,  upon  the  production  of  the  shipping  documents, 
and  upon  the  supposition  that  the  contract  had  been,  or  would  be,  so  per- 
formed as  to  entitle  the  defendants  to  the  money.    Id. 

11.  When  the  purchaser  may  reject  iron  not  loaded  on  the  vessel  at  the  port 

specified  in  the  contract.]  A  portion  of  the  R.  G.  sheet  iron  was  not  laden  on 
the  vessel  by  which  it  was  shipped  at  Liverpool,  but  was  laden  at  Cardiff, 
a  port  in  Wales  on  the  British  channel. 

Held,  that  the  plaintiffs  were  entitled  to  refuse  to  accept  it  as  the  defend- 
ants had,  by  the  agreement,  agreed  to  ship  the  iron  at  Liverpool.    Id. 

12. Payment  without  information  as  to  the  facts  not  a  toaiver.]    That 

the  performance  of  this  condition  of  the  agreement  was  not  waived  by  the 
plaintiffs,  by  receiving  and  paying  for  other  iron  so  shipped,  as  the  payment 
was  made  without  information  on  the  part  of  the  plaintiffs  that  such  other 
iron  had  not  been  shipped  at  Liverpool.    Id. 
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13. When  a  condition  of  a  bond  will  be  treated  as  an  agreement— when 

specific  performance  tJiereof  will  be  enforced,]  On  February  5,  1880,  the 
defendant  made  to  the  plaintiff  his  bond  in  the  penal  sum  of  $10,000,  con- 
taining the  condition  "  that  if  the  said  Julia  Martin  (the  plaintiff),  her  heirs, 
executors,  administrators  or  assigns  shall  pay  to  the  said  Jesse  Colby  (the 
defendant),  his  executors,  administrators  or  assigns  the  just  and  full  sum  of 
fifty -eight  hundred  and  fifty  dollars,  and  the  interest  from  the  date  hereof 
in  one  year  from  the  date  hereof,  then  said  Jesse  Colby/his  heirs,  executors 
or  administrators  shall  execute  and  deliver  to  the  said  Julia  Martin,  her  heirs, 
executors  and  administrators  a  good  and  sufficient  warranty  deed  in  fee 
simple,  with  the  usual  covenants,  of  the  same  lands  in  the  town  of  Alden 
which  are  described  in  a  certain  deed  this  day  executed  by  Levinus  W. 
Cornell  and  wife  to  Jesse  Colby,  then  this  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue;  and  the  said  Julia  Martin  shall  pay,  in  addition  to 
the  stated  sum,  for  all  improvements  that  the  said  Jesse  Colby  shall  have 
done  on  the  said  lands  during  one  year  from  the  date  hereof,  and  the  said 
Jesse  Colby  shall  have  all  the  privileges  of  the  said  lands  as  he  would  have  if 
ihis  writing  was  not  made." 

On  February  5,  ltf8l,  the  plaintiff  caused  a  tender  to  be  made  to  the 
defendant  of  the  amount  she  claimed  was  then  due  to  him,  and  requested 
him  to  execute  a  deed  of  the  lands,  lie  having  refused  so  to  do,  upon  the 
ground  that  the  bond  had  been  canceled,  the  plaintiff  brought  this  action  to 
compel  a  specific  performance  of  the  agreement,  and  recovered  a  judg- 
ment therefor. 

Held,  that  the  agreement  to  execute  and  deliver  the  deed  of  the  lands 
constituted  an  agreement  to  sell  them,  and  imposed  upon  the  defendent  a 
duty  to  convey  the  lands,  which  could  be  specifically  enfored  in  this  actiou. 

Martin  v.  Colby 1 

.  14.  Presumption  as  to  an  instrument  having  been  under  seal]    The 

original  bond  was  not  produced  upon  the  trial,  and  the  copy  used  had  no 
mark  following  the  name  subscribed  to  indicate  that  the  original  was  sealed, 
but  the  language  of  the  instrument  declared  that  it  was  sealed. 

Held,  that  this  was  some  evidence  of  the  fact  that  the  original  bond  was 
sealed.    Id. 

15. Wliat  consideration  will  support  an  agreement.]    That  a  sufficient 

consideration  for  the  defendant's  agreement  was  shown  by  proving  that  the 
conveyance,  made  at  the  same  time  to  the  defendant  by  Cornell,  was  made 
pursuant  to  an  undertaking  that  the  defendant  should  permit  the  plaintiff  to 
purchase  the  property  at  the  price  mentioned  in  the  bond.    Id. 

16. Rescission  of  agreement.']    On  March  81,  1880,  thirty-five  acres  of 

the  land  were  conveyed  by  the  defendant  and  his  wife  to  the  plaintiff,  by  a 
deed  expressing  the  consideration  of  $H,000,  the  plaintiff  giving  back  a 
mortgage  to  secure  $2,200  of  the  purchase-money. 

Held,  that  this  did  not  necessarily  operate  as  a  satisfaction  or  recission  of 
the  contract  expressed  in  the  bond.    Id\ 

17. Tender.]    That  as  the  nature  of  the  liabilty  which  the  plaintiff 

might  incur  for  the  improvements,  which  might  bo  made  by  the  defendant, 
was  such  that  she  could  not  accurately  measure  their  value,  and  as  no  means 
was  provided  by  the  contract  fc/r  determining  this  question  the  provision  for 
the  payment  for  such  improvements  would  be  construed  to  create  a  liability 
rather  than  a  condition  precedent,  and  that  the  plaintiff  was  not  required  to 
cover  by  the  tender  the  value  of  any  improvements  which  the  defendant 
might  have  made.    Id. 

18. The  court  trill  not  direct  specific  performance  where  a  party  is  unable 

to  perform  his  contract.]  The  defendant  offered,  but  was  not  allowed,  to 
prove  that  his  wife  had  refused,  and  did  refuse,  to  sign  a  deed  conveying  the 
lands  to  the  plaintiff;  the  refusal  of  his  wife  to  execute  the  deed  having 
been  alleged  in  his  answer. 

Held,  that  the  court  erred  in  refusing  to  receive  the  evidence.    Id. 

19. Bond  —  light  of  one,  not  to  a  party  to  it,  to  enforce  an  agreement  by 

the  obligor  to  pay  a  debt,  due  to  the  claimant  from  the  obligee's  ancestor.]  In 
consideration  of  the  conveyance  to  him  of  certain  real  and  personal  property, 

Htjn— Vol.  XLII        86. 
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Robert  Clements  assumed  and  agreed  to  pay  certain  indebtednesses  of  his 
grantors',  W.  and  B.  Van  Vranken,  and  to  save  them  harmless  therefrom. 
After  Robert's  death,  his  administrator,  John  Clements,  entered  into  an 
agreement  with  one  Skinner,  the  defendant  herein,  as  executor  ino  testator 
being  named),  by  which  it  was  agreed  that  John  Clements  should  convey,  or 
cause  to  be  conveyed,  the  said  property,  to  Skinner,  and  that  Skinner  should 
pay  such  indebtedness.  Subsequently  the  widow  and  all  the  heirs  of  Robert 
Clements  (except  a  minor)  conveyed  the  real  estate  to  the  defendant  Skinner, 
as  executor  of  Peter  Skinner,  deceased,  in  consideration  of  $11,000  and  a 
bond  to  be  executed  by  him,  and  covenanted  that  the  minor  would  convey, 
wbich  he  subsequently  did.  In  consideration  of  this  conveyance,  Skinner 
executed  to  .John  Clements,  administrator  of  Robert,  and  attorney  in  fact 
for  the  widow  and  heirs,  a  bond,  reciting  the  existence  of  the  claims 
against  the  estate  of  Robert  and  specfying  them;  the  conveyance  was  on 
the  express  agreement  that  Skinner  would  pay  the  debts  and  save  said 
estate  harmless.  The  condition  was  ihat  the  obligor  should  pay,  or  cause  to 
be  paid,  the  aforesaid  claims  and  save  the  said  estate  harmless,  and  within 
four  months  deliver  receipts  for  such  payments  to  the  obligee,  and  by  the 
bond  he  further  agreed  "  to  and  with  the  owners  of  said  claims  to  pay  all 
that  is  justly  due  them,  not  exceeding  the  aforesaid  amounts." 

Held,  that  an  owner  of  any  of  the  said  claims  could  maintain  an  action 
against  the  defendant,  upon  the  bond,  to  recover  the  amount  due  to  him 
from  the  Van  Vrankens.     Pulvbr  v.  Skinner 823 

20.  — —  Construction  of  an  agreement— when  the  words  "legal  representatives  " 
means  executor  and  administrators,  and  not  next  of  kin.]  John  Greenwood 
died  in  May,  1865,  having  by  his  will  devised  substantially  all  his  estate  to 
his  widow  during  her  life,  with  remainder  to  his  four  children  on  her  death; 
opposition  was  made  to  the  probate  of  the  will,  which  was  abandoned  upon 
the  widow's  entering  into  an  agreement  by  which  she  was  to  pay,  during  ner 
life,  one-eighth  of  the  net  income  to  each  of  the  four  children,  and  in  case  of 
the  death  of  either  of  said  children  during  her  life,  she  was  to  pay  the  one- 
eighth  part  of  said  income,  so  "agreed  to  be  paid  to  the  child  so  dying,  to 
his  or  her  legal  representatives"  so  long  as  the  said  covenants  and  agreements 
should  be  observed  and  performed. 

One  of  the  daughters  died  childless  in  1880.  leaving  a  will  by  which  she 
gave  all  her  estate  to  her  husband,  stating  therein  that  she  intended  to  include 
all  interests  acquired  and  to  be  acquired  by  her  from  the  estate  of  her  father. 
Tho  husband  died  in  1884,  leaving  a  will,  of  which  the  defendants,  Holbrook 
and  Foote,  were  appointed  executors. 

Held,  that  the  words  *4 legal  representatives"  meant  executors  and  admin- 
istrators, and  not  next  of  kin,  and  that  the  one  eighth  of  the  income,  to  which 
the  daughter  so  dying  was  entitled,  should  be  paid  to  tlfe  executors  of  the 
husband,  and  not  to  the  brothers  and  sisters,  or  their  issue,  of  the  daughter  so 
dying.    Greenwood  v.  Holbrook. 633 

21. When  invalid  because  not  supported  by  any  legal  consideration.]    By 

an  agreement  entered  into  between  the  parties  to  this  action  the  defendant 
agreed  to  pay  to  the  plaintiff  two  dollars  and  fifty  cents  on  each  and  every 
5,000  bushels  of  grain  purchased  and  sold,  or  sold  and  purchased,  in  the 
course  of  the  defendant's  business,  to  any  customer  or  customers  who 
should  be  introduced  to  him  by  the  plaiutiff,  or  by  either  of  the  persons  ** 
introduced. 

Held,  that  so  far  as  the  contract  provided  for  the  payment  of  the  amount 
specified  for  the  act  of  the  plaintiff  in  introducing  customers  to  tho  defendant, 
it  was  valid,  as  this  was  an  act  of  service  performed  by  the  plaintiff,  bene- 
ficial to  the  defendant,  which  the  law  will  permit  to  operate  as  a  legal 
consideration. 

That,  in  so  far  as  it  provided  for  the  payment  of  the  amount  specified,  in 
the  case  of  persons  introduced  to  the  defendant  by  the  dealers  introduced  to 
him  by  the  plaintiff,  it  imposed  no  legal  obligation  upon  the  defendant,  as 
there  was  no  legal  confederation  for  his  promise  to  pay,  since  any  benefit  he 
derived  therefrom  was  in  no  way  dependent  upon  the  act,  authority,  direction 
or  concurrence  by  the  plaintiff,  nor  did  the  latter  subject  himself  to  any  incon- 
venience or  injury.    Hamlin  v.  Whbelock 680 
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22. Liability  of  a  married  woman  on  a  not*  —  when  determined  by  the 

law*  of  the  State  where  the  contract  %s  made,  and  not  by  those  of  the  State  in  which 
payment  is  to  be  made.  ]  The  husband  of  the  defendant,  both  of  whom  were 
domiciled  in  this  State,  went  into  Connecticut  and  there,  as  authorized  by 
her,  signed  her  name  to  an  accommodation  note,  dated  and  payable  in  Con- 
necticut, to  the  order  of  a  firm  of  which  he  was  a  partner.  He  took  the  note 
to  New  York,  procured  it  to  be  discounted  by  the  plaintiffs,  and  received  the 
proceeds  thereof. 

Held,  that  as  the  note  had  no  inception  until  it  was  delivered  to  the  plain- 
tiffs, the  contract  was  made  in  the  State  of  New  York,  and  was  governed  by 
its  laws  and  not  by  those  of  Connecticut,  and  that  the  defendant  was  liable 
upon  the  note,  although  she  would  not  have  been  so  had  the  contract  been 
made  in  Connecticut.    Vomt  v.  Brown 804 

23. Extension  of  time  of  payment  of  a  debt  —  not  necessarily  effected  by  the 

acceptance,  as  collateral  security,  of  accounts  not  then  due.]  The  defendant, 
being  indebted  to  the  plaintiffs  for  goods,  wares  and  merchandises  sold  to 
him,  assigned,  as  collateral  security,  certain  accounts  against  other  persons, 
not  yet  due,  by  a  written  instrument  which,  after  reciting  his  indebtedness 
to  the  plain  lifts,  stated  that  "  for  the  purpose  of  securing  said  debt  to  said 
firm  I  do  hereby  sell,  assign  and  set  over  to  them  the  following  accounts 
and  demands,  to  wit: " 

Held,  that  the  plaintiffs  did  not,  by  accepting  the  assignment  of  the  said 
accounts,  extend  the  time  of  payment  of  the  debt  then  due  to  them,  to  the 
time  when  the  said  accounts  would  become  due.    Wheelek  v.  Jones 874 

Diversion  of  a  promissory  note  from  the  use  to  which  it  was  to  have  been 

applied — when  that  foci  may  be  set  up  by  the  maker  as  a  defense  to  an  action 
brought  by  a  transferee  of  the  note,  receiving  the  same  as  collateral  to  a  pre-existing 
indebtedness. 

See  Atres  v.  Doytng 630 

Leases  of  wharves  in  New  York  by  the  commissioners  of  the  sinking  fund — 

void  if  not  let  at  public  auction — right  of  a  railroad  company  to  acquire  a  lease 
of  a  ferry  franchise  not  having  either  end  at  the  railroad  terminus  —  in  what 
cases  an  action  to  restrain  illegal  acts  will  lie  by  a  taxpayer  under  chapter  531 
of  1881. 

See  Stabin  v.  Mayor,  etc 549 

Contract  signed  by  the  board  of  trustees  of  a  village  — power  of  the 

board  to  liquidate  the  damages  —  what  provision  will  be  construed  as  liquidating 
the  damages  and  not  as  fixing  a  penalty. 

See  Parr  v.  Village  of  Gkrbnbush 233 

Contract  between  railroad  companies,  to  endeavor  to  promote  each  other* s 

interests  —  when  not  void  as  against  public  policy  —  a  plea  of  ultra  vires  will  not 
he  in  favor  of  a  parly  who  has  received  benefits  under  the  contract. 

See  Tona wanda  R  R  Co.  v.  N.  Y.,  L  B.  &  W.  R  R  Co 496 

Bond  of  a  deputy  sheriff  for  the  faithul  discharge  of  his  duties  —  the 

sureties  thereon  are  bound  only  for  acts  done  after  its  delivery  —  the  presumption 
of  its  delivery  upon  the  day  of  its  date  is  destroyed  byprocfofthe  time  of  its  actual 
delivery. 

See  Reillt  v.  Dodge 646 

Filing  of  a  chattel  mortgage  — 1888,  chap.  279  —  a  subsequent  agreement 

affecting  it  need  not  be  filed  —  its  validity  is  not  affected  by  the  fact  that  part  of 
the  agreement  rests  in  parol. 

See  Preston  v.  Southwich 291 

For  the  sale  of  real  estate  —  an  objection  to  the  title  based  on  a  decision  of 

the  General  Term  of  the  Supreme  Court,  will  relieve  the  purchaser  from  accepting 
the  title. 

See  Ferris  v.  Plummbr 440 

Infant  —  when  allowed  to  avoid  a  transfer  of  stock  belonging  to  her  and 

bearing  her  signature. 

See  Smith  v.  Baker 504 
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Letting  of—  rioht  of  a  board  of  supervisors,  compelled  to  advertise  for  pro- 
posals and  to  award  the  contract  to  the  lowest  bidder,  to  reserve  a  right  to  reject 
bide  — 1884,  chap.  230,  §8. 

See  People  ex  kel.  Caklin  v.  Supervisors 456 

. Mutual  benefit  life  assurance  companies-- 1883,  chap.  175  —  duty  of  such 

companies  to  resist  the  payment  of  illegal  claims. 

See  Mater  v.  Equitable  Like  Association 287 

Evidence  —  when  a  reduction  in  the  rent  reserved  by  a  lease  under  seal 

can  be  proved  by  unsealed  indorsements  thereon. 

See  Hart  v.  Hazard 209 

Executory  contract  for  the  sale  of  land  —  when  it  is  terminated  by  a  con- 
veyance of  the  fee  of  the  land,  to  a  stranger,  by  the  vendor. 

See  Smith  v.  Rogers 110 

—  Lien  on  personal  property  —  what  agreement  to  give  security  will  be 
enforced  by  courts  of  equity  —  who  should  be  made  defendants  in  an  action  to 
foreclose  it. 

See  Willetts  v.  Brown 140 

Evidence — parol  evidence  is  inadmissible  to  explain  a  patent  ambiguity — 

wlten  a  condition  will  be  held  invalid  for  uncertainty  because  of  unfilled  blank* 
therein 

See  Vandevoort  v.  Dewey 68 

Change  in  the  disposition  of  money  to  be  received  on  the  death  of  a  member 

of  a  lodge  —  the  transfer  must  be  made  in  the  form  prescribed  by  the  by-laws  of 
the  lodge. 

See  Ireland  t>.  Ireland 212 

Lease  of  lands  to  be  used  for  the  purpose  of  boring  for  oil  or  gas  —  con- 
struction of  covenants  contained  in  it  —  when  a  covenant  will  be  field  void  for 
uncertainty. 

See  Eaton  v.  Wilcox 61 

Certificate  of  deposit — when  a  promise  to  pay  wHl  be  implied  therefrom — 

wJiat  facts  establish  a  transfer  thereof. 

See  First  National  Bank  v.  Clark 16 

Of  insurance. 

See  Insurance. 

Of  lease. 

See  Landlord  and  Tenant. 

Sef  Assignment. 

CONTRIBUTION  —  Accommodation  indorser  —  when  he  cannot  compel  the 
guarantor  of  a  note  to  contribute. 

See  Phillips  v  Plato 189 

CONTRIBUTORY  NEGLIGENCE: 

See  Negligence. 

CONVERSION  —  Pleadings  —  what  allegations  establish  a  cause  of  action  for 
conversion. 

See  Thayer  v.  Gile 268 

Of  real  into  personal  property  — of  personal  property. 

See  Personal  Property. 

CONVEYANCE  :  , 
See  Deeds. 

Vendor  and  Purchaser 

CORPORATIONS  —  Receiver  of  a  corporation— power  of  the  court  to  direct 
htm  to  issue  certificates  to  pay  wages  due  to  employees — when  they  cannot  be 
made  to  a  feet  a  prior  lien  by  mortgage  ]  1.  Upon  an  application  for  the  dis- 
tribution of  the  surplus  moneys  arising  upon  the  foreclosure  of  a  mortgage. 
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subject  to  which  the  Rockaway  Beach  Improvement  Company  had  purchased 
the  mortgaged  premises,  it  appeared  that,  after  the  purchase,  and  in  April,  1880, 
the  company  executed  a  mortgage  on  the  same  property  to  one  Soutter,  trustee, 
to  secure  the  payment  of  700  bonds  of  $1,000  each;  that  in  August,  1880,  the 
company  having  become  embarrassed,  one  Attrill,  a  large  stockholder, 
brought  an  action  against  it,  to  which  neither  the  trustee  of  the  said 
mortgage,  nor  the  holders  of  bonds  thereunder,  were  made  parties,  praying 
for  the  appointment  of  a  receiver  and  the  dissolution  of  the  company.  In 
t  his  action  an  order  was  made  appointing  a  receiver,  and  thereafter  ex  parte 
orders  were  made  authorizing  the  receiver  to  borrow  $100,000  to  pay  wages 
due  the  workmen  and  to  issue  certificates  therefor,  which  certificates  were  to 
be  a  first  lien  upon  all  the  property  of  the  company,  and  have  priority  over 
the  mortgage  to  Soutter,  as  trustee. 

Held,  that  there  was  no  principle  upon  which  the  claims  of  employees  for 
labor  performed,  before  the  receiver  was  appointed,  could  be  so  extended 
as  to  impair  or  postpone  the  lien  of  the  mortgage.     Raht  v.  Attrill 414 

2. Threatened  injury  to  property.]    That  affidavits  showing  that  the 

property  was  in  danger  of  being  destroyed  from  the  passion  of  unpaid  work- 
men unless  such  certificates  were  issued,  did  not  authorize  the  court  to 
make  the  order.    Id. 

8. Mortgage  trustee,  content  not  presumed.]    That  the  fact  that  Soutter 

was  a  stockholder  and  director  of  the  company,  as  well  as  the  trustee  of  the 
bondholders,  and  that  as  one  of  the  directors  he  approved  of  the  orders 
authorizing  the  certificates  to  be  issued,  did  not  prove  that  he,  as  trustee, 
consented  to  violate  his  duty  to  the  bondholders,  even  if  he  could  represent 
them  for  such  a  purpose.    Id. 

4.  Change  in  the  disposition  of  money  to  be  received  on  the  death  of  a 

member  of  a  lodge — the  transfer  must  be  made  in  the  form  prescribed  by  the 
by-laws  of  the  lodge.]  Upon  the  application  of  Delbert  Ireland,  a  certificate  of 
membership  in  the  Grand  Lodge  of  the  Ancient  Order  of  United  Working- 
men  was  issued  to  him,  which  entitled  him  to  participate  in  the  beneficiary 
fund  of  the  order  to  the  amount  of  $i,000,  which  sum  was,  at  his  death,  to 
M  be  paid  to  Jennie  Ireland,  sister,  *  *  *  upon  the  express  condition  that 
Ireland  should,  in  every  particular  while  a  member  of  the  order,  comply 
with  all  the  rules  and  requirements  thereof."  One  of  the  rules  of  the  order, 
which  was  printed  upon  the  back  of  the  certificate,  provided  that  any 
member  desiring  to  make  a  new  direction  as  to  its  payment  might  do  so  by 
authorizing  such  change  in  the  form  prescribed  and  printed  upon  the  back 
of  the  certificate,  to  be  attested  by  the  recorder  of  the  lodge  and  reported 
to  the  grand  recorder,  paying  fifty  cents  and  surrendering  the  old  certificate 
and  taking  a  new  one. 

Ireland  was  unmarried  when  he  procured  the  certificate,  but  subse- 
quently married  the  defendant.  On  Sunday,  the  2lst  of  June,  1885,  being 
under  apprehension  of  death  from  existing  illness,  he  sent  for  a  friend,  Mr. 
Wing,  delivered  to  him  the  certificate  and  told  him  that  he  wanted  it  so 
changed  that  his  wife  ehould  have  the  benefit  of  it ;  that  he  wanted  Wing  to 
have  it  changed.  Wing  proposed  to  go  immediately  with  the  certificate  to 
the  recorder  of  the  lodge,  who  resided  in  the  village,  and  have  the  change 
made  then,  but  Ireland  objected  to  having  it  done  on  Sunday  and  told  Wing 
to  have  it  done  the  next  day.  Ireland's  wife  was  present  at  the4ime.  AVing 
took  the  certificate  and  on  the  following  morning  sought  to  find  the  recorder 
of  the  lodge,  but  did  not  succeed  in  doing  so.  Ireland. died  that  morning 
before  any  further  steps  had  been  taken  to  change  the  beneficiary. 

Held,  that  the  sister  was  the  owner  of  the  certificate  and  was  entitled  to 
receive  the  amount  payable  thereunder.    Ireland  v  Ireland 212 

5. False  certificate  as  to  the  stock  of  a  company  being  paid  infuU  — 1875, 

chap.  Oil,  eec  21 — over-valuation  of  property  purchased  by  a  company  and  paid 
for  in  stock.]  In  the  month  of  July,  1879,  the  defendant,  Attrill,  purchased 
from  one  Littlejohn  a  tract  of  land  containing  about  140  acres,  for  $80,000; 
he  paid  $8,000  in  cash  and  the  balance  was  secured  by  a  purchase-money 
mortgage  upon  the  premises.  In  February,  1880,  the  Rockaway  Beach 
Improvement  Company  was  incorporated  under  the  act  of  1875,  the  capital 
stock  being  fixed  at  $700,000,  the  defendants  Attrill  and  Soutter  being  two  of 
the  commissioners  named  to  receive  subscriptions  therefor.    On  April  thir- 
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teenth  the  company  resolved  to  purchase  the  property  for  the  sum  of 
$700,000,  in  payment  of  which  all  the  capital  stock  of  the  company  was 
issued  to  the  defendant  Attrill,  no  part  thereof  being  paid  in  cash.  Attrill 
conveyed  the  property  to  the  company,  subject  to  the  purchase-money 
mortgage,  by  a  deed  dated  April  first,  acknowledged  April  tenth  and 
recorded  April  seventeenth.  On  June  SO,  1830,  the  defendants  and  others, 
who  were  directors  of  the  company,  subscribed  and  swore  to  a  certificate 
stating  that  the  amount  of  capital  stock  paid  in  full  was  the  sum  of  $700f<>00, 
the  full  amount  of  the  capital  stock  of  the  company. 

In  this  action,  brought  against  the  defendants  by  the  plaintiff  to  recover 
the  debt  due  to  him  from  the  company,  upon  the  ground  that  the  said  cer- 
tificate was  false,  a  judgment  was  entered  in  his  favor. 

Held,  that  it  should  he  affirmed,  as  the  evidence  given  upon  the  trial 
justified  the  jury  in  finding  that  the  defendants  had  willfully  and  intentionally 
fabricated  a  false  certificate.      Huntington  v.  Attrill 459 

6. Duty  of  a  corporation,  engaged  in  a  public  business,  to  serve  aU 

impartially  ]  In  this  action,  brought  by  the  plaintiff,  a  broker,  to  restrain 
the  defendant,  the  Gold  and  Stock  Telegraph  Company,  from  removing 
from  his  office  a  "stock  ticker,"  which  had  been  placed  therein  by  it  under 
a  contract  by  which  the  plaintiff  was  required  to  pay  a  rental  of  ten  dollars 
per  month,  a  temporary  injunction  was  granted  restraining  the  defendant 
irom  so  doing  dunng  the  pendency  of  the  action. 

Held,  that  the  order  should  be  affirmed. 

That  the  defendant,  being  engaged  in  a  business  public  in  its  nature,  it 
must  serve  the  public  impartially  and  render  equal  service  to  all  those  who 
complied  with  such  reasonable  regulations  as  might  be  prescribed  by  it. 

Smith  v.  Gold  and  Stock  Telegraph  Co '. 454 

7. When  regulations  established  by  it  toiU  be  held  void  as  unreasonable  — 

when  an  injunction  will  be  granted  although  damages  miglU  be  recovered  in  an 
action  at  law.]  By  the  contract  under  which  the  ticker  was  put  in  the  plain- 
tiff's office,  he  agreed  that  the  defendant  might  discontinue  its  service,  with- 
out notice,  whenever,  in  its  judgment,  the  plaintiff  had  violated  any  of  the 
conditions  of  the  contract. 

Held,  that  this  was  not  a  reasonable  regulation  and  afforded  no  defense  to 
this  action,  nor  was  the  fact  that  an  action  at  law  for  damages  would  lie  in 
the  plaintiff's  favor  a  defense  thereto.    Id. 

Regulation  of  a  horse  railroad  company  as  to  the  return  of  money 

deposited  in  a  fare  box  by  mistake  —  when  unreasonable  —  right  of  a  person 
depositing  it  to  retain  a  fare  received  from  another  passenger—  liability  of  the 
company  for  the  act  of  its  driver  in  causing  the  arrest  cf  a  passenger. 

See  Corbbtt  v.  Twenty-third  Street  Ry.  Co 587 

Liability  of  a  corporation  for  slandering  the  business  of  another  corpora- 
tion carrying  on  the  same  business  —  what  facts  show  this  to  have  been  done  — 
a  pleading  should  allege  that  the  acts  complained  of  were  done  by  the  corporation, 
and  not  by  its  agent. 

See  Lubricating  Oil  Co  v.  Standard  Oil  Co 158 

Contract  between  railroad  companies  to  endeavor  to  promote  each  other's    . 

interests —  when  not  void  as  against  public  policy  —  a  plea  of  ultra  vires  will  not 
lie  in  favor  of  a  forty  who  has  received  benefits  under  the  contract. 

See  Tonawanda  R.  R  Co.  v.  N.  Y.f  L.  E.  and  W.  R  R  Co 406 

—  Cashier  of  a  bank  —  he  may  employ  an  attorney  to  collect  a  claimwithout 
any  resolution  of  the  board  of  directors,  although  that  board  has  appointed  an 
attorney  and  counsel  to  attend  to  its  legal  affairs. 

See  Root  v.  Martin 636 

—  Action  by  the  receiver  of  a  corporation  to  determine  the  validity  of  bonds 
claimed  to  be  secured  by  a  mortgage  on  its  property  —  when  it  can  be  maintained. 

See  Hubbell  v.  Syracuse  Iron  Works 182 

— —  Costs — when  the  receiver  of  a  corporation  will  be  directed  to  pay  them. 

See  Locke  v.  Covert 484 

See  Associations. 

Insurance. 

Railroad. 

Religious  Societies. 
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COSTS  —  Extra  allowance  —  when  it  cannot  be  granted^  1.  Upon  the  trial  of 
this  action,  brought  to  obtain  an  accounting  of  the  affairs  of  an  alleged  part- 
nership, the  court  found  that  no  partnership  existed  and  directed  that  a 
judgment  be  entered  in  favor  of  the  defendant,  to  whom  it  awarded  costs 
and  an  extra  allowance  of  $2,000. 

Held,  that  although  ordinarily  such  an  allowance  is  made  in  an  order,  and 
a  party  aggrieved  thereby  must  review  the  order  by  an  appeal  therefrom,  yet 
as  the  justice  had  included  the  allowance,  divided  among  the  several  defend- 
ants, in  his  conclusions  of  law  upon  which  the  judgment  was  entered,  the 
propriety  of  granting  the  same  might  be  considered  on  the  appeal  from 
the  judgment. 

That  as  the  amount  of  the  extra  allowance  is  to  be  computed  upon  the  sum 
recovered  or  claimed,  or  the  value  of  the  subject-matter,  and  as  it  was  decided 
that  the  plaintiff  was  not  entitled  to  recover  anything,  and  as  neither  the 
summons  nor  complaint  stated  any  amount  which  was  sought  to  be  recovered, 
no  extra  allowance  could  be  granted.    Adams  e.  Sullivan 278 

2. Effect  cf  a  notice  attached  to  a  eummont  that  judgment  will  be  taken 

for  an  amount  named.]  That  the  fact  that  a  notice  attached  to  the  summons 
stated  that  in  case  of  a  default  the  plaintiff  would  take  judgment  for  $65,000 
was  of  no  effect  whatever,  and  did  not  show  any  amount  claimed,  as  the 
case  was  one  in  which  judgment  could  only  be  taken  on  application  to 
the  court.    Id. 

3.  2  he  right  thereto  is  governed  by  the  law  in  force  at  the  time  the  right  to 

(hem  accrue*—  Code  of  Civil  Procedure,  8  8070.]  In  this  action,  in  which 
issue  was  joined  in  December,  1884,  the  plaintiff,  on  January  10,  1885, 
recovered  a  judgment  in  a  Justice's  Court  for  ninety-three  dollars  and 
ninety-two  cents,  from  which  he  appealed,  on  January  28,  1885,  to  the 
County  Court  demanding  a  new  trial.  No  offer  of  judgment  was  made  by 
the  respondent  On  June  17, 1886,  the  plaintiff  recovered  a  judgment  in  the 
County  Court  for  eighty-nine  dollars  and  twenty-two  cents  damages  and 
thirteen  dollars  and  ninety-eight  cents  interest;  in  all  one  hundred  and  three 
dollars  and  twenty  cents.  Upon  an  appeal  from  an  order  of  the  County 
Court  setting  aside  a  taxation  of  costs  in  favor  of  the  plaintiff  and  directing 
costs  to  be  taxed  in  favor  of  the  defendant: 

Held,  that  costs  should  be  granted  or  refused  in  accordance  with  the  law 
existing  at  the  time  when  the  party  acquired  the  right  to  recover  them. 

That  as  this  action  was  commenced  after  September,  1880,  it  did  not  fall 
within  the  exceptional  provisions  of  subdivision  11  of  section  8847  of  the 
Code  of  Civil  Procedure. 

That  the  right  of  the  parties  to  recover  costs  in  this  case  was  to  be  determ- 
ined by  section  8070  of  the  Code  of  Civil  Procedure,  as  amended  in  1885, 
which  provides  that  where  neither  party  makes  an  offer,  the  party  in  whose 
favor  the  verdict,  upon  a  decision  in  the  appellate  court,  is  given  shall  be 
entitled  to  recover  his  costs  upon  appeal. 

That  the  order  of  the  County  Court  should  be  reversed. 
Batxom  v.  Terwillioeb 170 

4. Enforcement  of  a  direction  in  an  order  requiring  cotts  or  money  to  be 

paid  to  any  person  —  the  remedy  is  by  execution  and  not  by  attachment —  Code 
of  Civil  Procedure,  §  779]  The  defendant's  attorney  having  refused  to  pay 
over  money  received  by  him  as  the  costs  of  opposing  a  motion  for  a  new 
trial,  after  he  had  been  duly  served  with  a  copy  of  an  order  of  an  appellate 
court,  deciding  that  the  costs  should  not  have  been  allowed  to  him,  and 
ordering  him  to  pay  the  money  to  the  plaintiff  or  his  attorney,  a  motion  was 
made  that  an  attachment  issue  against  him,  to  punish  him  for  his  failure  to 
comply  with  the  order. 

Held,  that  the  plaintiff  had  mistaken  his  remedy;  that  he  should  have  pro- 
ceeded, under  section  779  of  the  Code  of  Civil  Procedure,  which  provides 
that  if  any  sum  of  money,  directed  by  an  order  to  be  paid,  is  not  paid 
within  the  time  fixed  for  that  purpose  by  the  order;  or  if  no  time  is  so  fixed, 
within  ten  days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  over  the  money  may 
be  issued  by  any  party  or  person  to  whom  the  money  is  made  payable  by 
the  order.    Fobstman  v.  Schulting 648 
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5.  There  must  be  a  recovery  to  entitle  a  defendant,  succeeding  on  some  of 

the  issues,  to  recover  costs  —  Code  of  Civil  Procedure,  §  3234.1  Upon  the  trial 
of  this  action  the  court,  upon  the  motion  of  the  defendant  s  counsel,  granted 
a  nonsuit  in  so  far  as  concerned  two  of  the  four  counts  which  were  contained 
in  the  complaint.     The  plaintiff  recovered  a  general  verdict  of  fifty  do'lars. 

Held,  that  there  was  no  recovery  upon  one  or  more  of  the  issues  on  the 
part  of  the  defendant  which  entitled  him  to  costs,  as  against  a  plaintiff, 
under  the  provisions  of  section  3234  of  the  Code  of  Civil  Procedure. 

Crosley  v.  Cobb 166 

Action  to  compel  an  accounting  by  a  general  assignee — right  of  other 

creditors  to  come  in  After  judgment  and  prove  their  claims—  they  cannot  be  com- 
pelled to  contribute  their  share  of  the  costs  and  expenses — costs  and  expenses  of 
plaintiff,  how  paid. 

See  Matter  of  Lbwis  v.  Hake 549 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  his  debts  — 

the  costs  cannot  be  allowed  by  the  surrogate  until  the  proceeds  of  the  sale  have  been 
paid  to  the  county  treasurer. 

See  Matter  of  Laird  v.  Arnold 136 

Refusal  of  an  executor  or  administrator  to  consent  to  refer  a  claim— when 

the  claimant  is  entitled  to  recover  costs  —  effect  of  the  certificate  of  the  judge  or 
-      •-       -  ,_  Code  of  Civ"  n       "        - —.. 


referee  as  to  the  refusal  to  refer —  Code  of  Civil  Procedure,  §  1836. 

See  Ely  v.  Taylor 205 

Infant  —  when  allowed  to  avoid  a  transfer  of  stock  belonging  to  her,  and 

bearing  her  signature  —  extra  allowance  —  the  court  cannot  presume  bank  stock 
to  be  worth  more  than  its  par  value. 

%  See  Smith  v.  Baker 604 

Reference  of  a  disputed  claim  against  the  estate  of  a  deceased  person  — 

rights  to  costs  and  disbursements  and  an  extra  allowance 

See  Hopkins  v.  Lott 44*4 

Offer  of  judgment  on  appealfrom  a  judgment  in  a  Justice's  Court — right 

of  the  party  accepting  it  to  costs  —  Code  of  CivU  Procedure,  g  3070. 

See  Hollenback  v.  Knapp 307 

When  the  treasurer  of  a  village  is  its  chief  fiscal  officer,  within  the  meaning 

of  section  X245  of  the  Code  of  Civil  Procedure. 

See  Fisher  v%  Village  of  Cortland 173 

—  When  a  receiver  of  a  corporation  will  be  directed  to  pay  them. 

See  Locke  v.  Covert 484 

COUNSELOR  —  Admissibility  of  the  testimony  of  counsel  as  to  communica- 
tions had  with  a  deceased  person  whose  will  he  drew  —  Code  Civ.  Pro.t  §§  835, 
886. 

See  Matter  of  Austin 516 

counter-claim: 

See  Pleadings. 
Set-off. 

COUNTY  —  Right  of  a  board  of  supervisors,  compelled  to  advertise  for  proposals 
and  to  award  the  contract  to  the  lowest  bidder \  to  reserve  a  right  to  reject  bids — 
1881,  chap.  230,  §  3.]  Sction  8  of  chapter  230  of  1884,  providing  for  the 
purchase  of  a  county  farm  and  the  erection  of  buildings  thereon  by  the 
board  of  supervisors  of  Kings  county,  directs  that  whenever  the  plan  and 
specifications  shall  be  approved  by  the  said  board  of  supervisors  "it  shall 
advertise,  as  now  provided  bylaw,  for  proposals  for  the  erection  of  the 
buildings  and  improvements  thereby  contemplated  to  be  erected  and  made, 
and  sluul  award  the  contract  to  Vie  lowest  responsible  bidder  or  bidders.1*  Under 
this  act  the  board  advertised  for  sealed  proposals  and  reserved  the  right  to 
reject  any  and  all  bids.  The  relator  and  others  submitted  proposals  for 
separate  portions  of  the  work.  A  portion  of  the  work  was  awarded  to 
the  relator,  but  a  number  of  his  bids  were  rejected. 

Claiming  that  the  board  had  no  power  to  annex  to  their  advertisement  the 
condition  reserving  the  right  to  reject  any  and  all  bids,  the  relator  moved 
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for  a  peremptory  mandamus  to  compel  the  board  to  accept  the  rejected  bids. 

Held,  that  even  if  the  board  had  no  authority  to  annex  this  condition,  yet, 
as  it  did  in  fact  do  it,  the  relator,  who  made  his  bids  under  the  advertise- 
ment containing  it,  could  not  complain  that  the  board  exercised  the  right  so 
reserved  against  him. 

That  the  statute  was  intended  to  be  beneficial  to  the  county,  and  if  such 
a  construction  could  be  spelled  out  of  its  terms,  it  was  the  duty  of  the  court 
to  be  sedulous  in  giving  it  such  an  interpretation. 

It  seems,  that  the  fair  interpretation  of  the  act  is  that  when  the  contract 
is  awarded  it  shall  be  to  the  lowest  bidder. 

PfiOPLB  EX  REL.  CARLIN  V.  SUPERVISORS 456 

COUNTY  COUBT: 

See  Courts. 

COURTS  —  Practice —  power  of  ike  court  to  order  a  reference  to  take  testimony 
as  to  facts  and  to  refute  to  enter  an  interlocutory  judgment.]  1.  In  this  action, 
brought  to  foreclose  a  mortgage  given  by  the  defendant  railway  company 
to  secure  an  issue  of  bonds,  amounting  to  the  sum  of  $4,000,000,  the  right  of 
the  plaintiff  to  this  relief  was  resisted  by  the  railway  company  and  other 
defendants,  who  denied  the  legal  validity  of  the  bonds.  Upon  a  trial  of  the 
issues  raised  by  the  pleadings,  the  court  concluded  that  the  bonds  had  been 
unlawfully  issued,  and  that  they  were  voidable  at  the  election  of  the  railway 
company,  with  the  exception  of  those  which  had  passed  into  the  hands  of 
holders  for  value,  without  notice,  and  made  an  order  of  reference  directing 
the  referee  to  inquire  who  were  the  holders  of  the  bonds  in  controversy,  and 
for  what  they  had  been  acquired,  and  what  consideration  had  been  paid  for 
the  bonds  by  their  present  or  preceding  holders.  #  * 

Held,  that  an  objection  to  the  order,  founded  upon  the  claim  that  the  court, 
having  reached  the  decision  that  it  did,  should  have  directed  that  an  inter- 
locutory judgment  be  entered  embodying  findings  of  fact  and  law  which  miyht 
be  reviewed  by  the  parties  by  way  of  an  appeal  or  a  motion  for  a  new  trial, 
should  not  be  sustained,  as  the  system  of  practice  now  existing  did  not 
require  that  an  interlocutory  judgment  should  be  entered  as  the  result  of 
such  a  decision,  but  permitted  the  court  to  bear  the  case  fully  and  completely 
and  determine  the  same  by  a  final  decree. 

Central  Trust  Co.  «.  N.  Y.  City  and  Northern  Rt.  Co 603 

2. Such  an  order  is  appealable —  Code  of  Civil  Procedure,  §  1347,«u6.  4.] 

That  the  order  affected  a  substantial  right,  and  was  reviewable  upon  the 
merits  upon  an  appeal  taken  under  subdivision  4  of  section  1347  of  the  (  ode 
of  Civil  Procedure.    Id. 

8. Submission  of  a  case  upon  agreed  facts —  Code  of  Civil  Procedure, 

g  1279 — power  of  the  court  to  amend  (he  agreement  as  to  the  relief  to  be  granted  — 
wfisn  the  power  will  not  be  exercised.]  A  case  having  been  agreed  upon  and 
submitted  to  the  court,  under  the  authority  of  section  1279.  of  the  Code  of 
Civil  Procedure,  a  judgment  was  ordered  in  favor  of  the  plaintiff  for  the 
recovery  of  damages  because  of  the  unlawful  interference  of  the  defendants 
with  the  plaintiff1  s  property,  consisting  of  a  bulkhead  and  wharf  fronting 
upon  the  Hudson  river,  pursuant  to  a  provision  in  the  agreement  defining 
the  relief  to  which  the  plaintiff  would  be  entitled  if  successful.  After  this 
decision  had  been  made,  and  the  judgment  had  been  entered  upon  it,  it  was 
stated  that  the  Court  of  Appeals  had  decided  that  the  owners  of  the  wharf 
were  entitled  to  the  structure  erected  in  front  of  it  by  the  city,  thereby 
extending  their  water  front  so  much  further  into  the  river. 

Held,  that  a  motion  made  by  the  plaintiff  to  amend  the  claim  for  relief  in 
the  case  submitted,  so  as  to  secure  to  him  the  benefits  of  this  decision  by 
awarding  to  him  the  possession  of  the  additional  structure  itself,  instead  of 
damages  for  the  act  of  the  defendants,  should  be  denied,  as  it  would  not  be 
a  provident  use  to  make  of  any  power  which  the  court  might  possess  to 
grant  such  amendments,  to  interfere  with  and  change  this  part  of  the  agree- 
ment, after  the  case  itself  had  been  heard  and  decided,  and  the  rights  and 
obligations  of  the  parties  had  been  declared  and  defined  by  the  judgment 
which  has  been  entered 
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It  seems,  that  the  court  had  no  authority  to  change  that  part  of  the  agree- 
ment made  by  the  parties,  as  to  the  relief  which  should  be  awarded  to  the 
plaintiff,  in  case  it  should  be  held  that  he  was  entitled  to  recover. 

Kingsland  t?.  Mayor,  etc 599 

4. Statute  of  limitations— when  a  judgment  of  the  yew  York  Marine 

Court  is  deemed  to  be  a  judgment  of  a  court  of  record,  although  the  court  teas  not 
a  court  of  record  at  the  ttme  of  its  entry.]  On  December  0,  1868,  a  judgment 
was  recovered  against  the  defendant  in  this  action  in  the  Marine  Court  of  the 
city  of  New  York.  At  that  time  that  court  was  not,  except  in  a  limited 
sense  and  for  certain  purposes,  a  court  of  record,  but  it  was,  by  chapter  629 
of  1872,  made  a  court  of  record  to  and  for  all  intents  and  purposes. 

Held,  that  the  judgment  was  that  of  a  court  of  record,  which  would  not 
be  presumed  to  have  been  paid  until  after  the  expiration  of  twenty  years 
from  the  time  of  its  recovery.    Camp  v.  Hallanan 628 

Appeal  to  the  County  Court  from  a  justice's  judgment—  the  right  to  a 

new  trial  is  determined  by  the  amount  demanded  in  the  amended  complaint,  and 
not  by  that  asked  for  in  the  original  pleadings—  Code  Civ.  Pro.,  §3068  — what 
counter-claim  cannot  be  pleaded  in  an  action  of  tort  —  when  an  amount  exceed- 
ing jifty  dollars  claimed  thereby  will  not  jusifya  new  trial  on  appeal. 

See  Hinklky  v.  Trot  and  Ai.bia  R.  R.  Co 281 

Receiver  of  a  corporation  — power  of  the  court  to  direct  him  to  issue  cer- 
tificates to  pay  wages  due  to  employees  —  when  they  cannot  be  made  to  affect  a 
prior  lien  by  mortgage. 

SeeliAfLTV.  Attrill. 414 

Error  in  the  charge  of  the  court  as  to  the  measure  of  damages  —  an 

exception  thereto  wUl  not  be  sustained,  when  the  charge  was  based  upon  a  fact  the 
existence  of  which  was  assumed  by  the  court  and  both  parties  upon  the  trial. 

See  Vail  v.  Reynolds. 647 

Sale  by  assignees  in  bankruptcy  under  the  United  States  statute,  chapter 

9  of  1841  — power  of  the  court  to  order  a  private  sale  without  specifying  the  time 
thereof. 

See  Qionoux  v.  Stafford 426 

Bond  of  a  marshal  of  the  city  of  New  York— a  party  aggrieved  cannot, 

under  an  order  of  a  justice  of  the  Court  of  Common  Pleas,  prosecute  it  in  the 
Supreme  Court  — 1862,  chap.  484. 

See  Moog  v.  Kehoe 494 

Power  of  the  court  to  correct  erroneous  assessments  on  the  hearing  of  a 

certiorari  to  review  them. 

See  People  ex  rel.  Neustadt  v.  Coleman 581 

Power  of  a  Special  Term  to  entertain  a  resolution  to  vacate  an  order 

erroneously  granted. 

See  First  Nat.  Bank  v.  Clark 90 

Contempt  of. 

See  Contempt. 

See  Surrogate. 

COVENANTS  —  Lease  of  lands  to  be  used  for  the  purpose  of  boring  for  ou  or 
gas  —  construction  of  covenants  contained  in  it  —  when  a  covenant  will  be  held 
void  for  uncertainty. 

See  Eaton  v.  Wilcox Gi 

CREDITOR: 

See  Debtor  and  Creditor. 

CREDITOR'S  SUIT  —  Action  by  a  creditor  to  set  aside  a  fraudulent  convey- 
ance made  by  a  debtor  —  it  cannot  be  maintained  by  a  general  credttor  —  proof 
of  the  non-payment  of  a  claim,  allowed  by  Vie  legal  representatives  in  another 
State,  does  not  show  iliat  the  plaintiff  has  exliausted  his  legal  remedies  —  although 
the  law  of  tfiat  State  will  not  permit  a  suit  to  be  brought. 

See  National  Tradesman's  Bank  v.  W  etmorb 859 
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Action  to  compel  an  accounting  by  a  general  assignee  —  right  of  other 

creditor*  to  coins  in  after  judgment  and  prove  their  claims  —  they  cannot  be  com- 
pelled to  contribute  their  share  of  the  costs  and  expenses  —  costs  and  expenses  of 
plaintiff,  how  paid. 

See  Matter  op  Lewis  v.  Hake 542 

CRIMES  —  Amendment  to  the  United  States  Constitution  requiring  the  accused 
to  be  confronted  with  the  witnesses  against  him  —  not  applicable  to  trials  in  State 
cmrtsfor  State  offenses.]  1.  Upon  the  second  trial  oi  the  defendant  for  the 
crime  of  extortion  the  people  were  allowed,  against  the  defendant's  objection 
and  exception,  to  read  in  evidence  the  testimony  of  a  witness  who  had  been 
produced  and  examined  on  the  former  trial,  but  who  was  dead  at  the  time  of 
the  second  trial. 

Held,  that  an  objection  to  the  admission  of  the  evidence,  as  being  a  violation 
of  the  sixth  article  of  the  amendment  of  the  Constitution  of  the  United 
States,  providing  that  in  ail  criminal  prosecutions  the  accused  should  be 
confronted  with  the  witnesses  against  him,  was  not  well  taken,  as  the  right 
secured  by  this  clause  of  the  Constitution  is  limited  in  its  application  to 
citizens  of  the  United  States  on  trial  in  the  Federal  courts  charged  with  a 
violation  of  the  Constitution  of  the  United  States  or  the  laws  of  Congress. 

People  v.  Pen  hollow 103 

2. Construction  of  this  provision  in  the  bill  of  rights  of  tlie  State  of  New 

York.]  That  the  similar  provision  contained  in  the  bill  of  rights  of  the  State 
of  New  York  did  not  require  that  the  accused  should  in  all  cases  be  con- 
fronted with  the  witnesses  against  him  upon  a  pending  trial  of  the  indictment, 
but  is  satisfied,  in  cases  of  necessity,  if  the  accused  has  been  once  confronted 
by  the  witness  against  him.  in  any  stage  of  the  proceedings  upon  the  same 
accusation;  and  has  had  an  opportunity  of  a  cross-examination  by  himself 
or  by  counsel  in  his  behalf.     Id. 

8. Right  of  tlie  accused  to  testify  as  to  a  conversation  with  a  witness  wlio 

has  testified  as  to  a  confession  made  by  him]  The  offense  consisted  in  extorting 
from  one  Ueubly  the  sum  of  five  dollars  to  prevent  his  arrest  for  stealing  one 
dollar  from  one  Sliker.  The  people  called  as  a  witness  one  Kapple,  who 
testified  to  the  confessions  of  the  prisoner  made  to  him  at  a  time  and  place 
mentioned  by  the  witness.  He  testified,  in  substance,  that  the  prisoner 
admitted  to  him  some  of  the  facts  and  circumstances  upon  which  the 
people  relied  to  secure  a  conviction;  and  he  further  stated  that  the  prisoner 
said  that  his  purpose  in  exacting  the  five  dollars  from  the  prosecutor  was  to 
secure  revenge,  and  as  the  opportunity  occurred  he  took  advantage  of  it 
and  redressed  a  wrong  which  the  prosecutor  had  done  him  on  a  former 
occasion.  The  prisoner  having  been  called  as  a  witness  in  his  own  behalf, 
was  asked  by  his  counsel  to  state  the  conversation  which  he  had  with  Kapple. 
An  objection  by  the  people's  counsel,  interposed  without  any  reason  being 
stated  therefor,  was  sustained  by  the  court,  which  stated  to  the  prisoner 
that  any  conversation  which  he  had  with  Kapple  in  reference  to  the  pay- 
ment of  the  money,  or  in  regard  to  the  motive  in  going  to  the  house  of 
the  prosecutor,  was  proper,  but  anything  further  was  not. 

Held,  that  the  limitation  thus  placed  on  the  right  of  the  prisoner  to  state  as 
a  witness  all  the  conversation'  which  he  had  with  the  witness  Kapple  was 
erroneous,  as  he  had  a  right  to  give  his  version  of  the  interview  and  all  the 
conversation  which  passed  between  the  parties  as  he  claimed  it  to  be.    Id. 

4. Right  of  the  accused  to  cross-examine  a  witness  in  order  to  show  bias 

against  Mm.]  On  the  cross-examination  of  Kapple  he  stated  that  he  was  not 
fond  of  the  defendant,  and  that  he  did  not  speak  kindly  to  him.  He  was 
asked:  "  Did  yon  tell  Penhollow.  last  week  that  he  was  guilty  and  you 
knew  it  ?  "  Upon  a  general  objection  interposed  by  the  district  attorney 
the  court  refused  to  allow  the  witness  to  answer. 

Held%  error;  that  the  defendant  had  the  rignt  to  put  the  question  as  bearing 
upon  the  question  as  to  whether  the  witness  had  any  bias,  prejudice  or 
hostility  against  him. 

That  his  right  so  to  do  was  not  affected  by  the  fact  that  the  witness  had 
already  admitted  that  he  did  not  feel  kindly  to  the  defendant,  as  the  latter 
had  the  right  to  show  when,  where  and  the  peculiar  circumstances  under 
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which  the  witness 'had  displayed  his  prejudice  and,  bias,  so  that  the  jury 
might  the  better  determine  in  what  degree,  if  any,  the  witness'  credibility  had 
been  impeached.    Id. 

5.  — —  Indictment  for  perjury  —  the  falsity  of  the  facte  sworn  to  by  the 
accused,  must  be  averred  therein.  [The  defendant  was  convicted  of  the  crime 
of  perjury  in  willfully  swearing,  to  the  best  of  his  knowledge  and  belief,  to 
the  truthfulness  of  a  quarterly  report  made  to  the  banking  department  of  the 
State,  by  the  State  Bank  of  Fort  Edward,  of  which  bank  he  was  the  cashier, 
which  report  purported  to  contain  a  true  statement  of  the  condition  of  the 
bank  on  a  certain  day  therein  named.  Upon  an  appeal  from  the  judgment 
of  conviction,  it  appeared  that  the  indictment  did  not  charge,  by  direct 
averments,  that  the  statement  made  in  the  report  and  schedule  thereto 
attached  on  which  the  crime  of  perjury  was  founded  were,  or  that  either  of 
them  was,  false  or  untrue:  that  while  it  averred,  in  various  forms,  that  the 
defendant  had  knowledge  that  these  statements  were  false  and  untrue,  it  did 
not  directly  aver  that  they  were  or  that  either  of  them  was,  in  point  of  fact, 
false  and  untrue. 

Held,  that  the  omission  of  this  allegation  was  a  fatal  defect,  which  required 
the  judgment  to  be  reversed  and  the  defendant  to  be  discharged. 

People  t>.  Clements 353 

6. Eoidence  of  good  character  —  must  be  considered  by  the  jury  in  ail 

cases.]  Upon  the  trial,  evidence  was  given  by  the  prosecution  and  by  the 
defendant,  tending  to  sustain  and  refute,  respectively,  the  charge  that  the 
defendant  committed  the  crime  in  swearing  to  the  truthfulness  of  the  report. 
Evidence  was  also  given  showing  the  defendant  to  have  been  of  good 
character  in  all  respects,  and  no  eviaonce  was  spven  or  offered  to  gainsay  this 
fact.  The  judge,  in  His  charge  to  the  jury,  said  that  •'  such  proof  is  always 
admissible  on  a  criminal  trial,  but  it  is  not  a  defense.  When  the  crime  is 
sufficiently  established  it  is  not  entitled  to  any  influence."  After  referring  to 
other  cases  in  which  evidence  of  good  character  was  entitled  to  great  weight, 
as  in  those  in  which  it  was  uncertain  by  whom  the  offense  had  been  com- 
mitted, he  added:  "If  you  become  convinced  that  this  report,  the  subject 
of  this  indictment,  was  false;  that  defendant,  at  the  time,  knew  it  to  be  false, 
then  previous  good  character  is  of  no  avail  whatever."  On  being  asked  to 
charge  "  that  evidence  of  good  character  is  required  to  be  considered  by  the 
jury  on  the  question  of  guilt,"  he  declined  to  charge  any  differently  from 
what  he  had  already  charged. 

Held,  that  he  erred  in  so  doing.    Id. 

7. Criminal  pleadings  —  what  must  be  alleged  in  an  indictment  in  order 

to  justify  a  conviction  of  grand  larceny,  for  obtaining  goods  under  false  pre- 
tenses, under  section  528  of  tlie  Penal  Code.]  The  defendant  was  convicted  of 
the  crime  of  grand  larceny  upon  an  indictment  which  charged  that  the 
defendant,  on  February  8,  1885,  at  the  city  of  Rochester,  in  the  county  of 
Monroe,  a  quantity  of  carpets,  rugs  and  hassocks,  particularly  describing 
them,  of  the  value  of  $671,  of  the  goods,  chattels  and  personal  property  of 
Uus  F.  Carter,  then  and  there  being  found,  unlawfully  and  feloniously  did 
steal,  take  and  carry  away,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  the  People  of  the  State  of 
New  York  and  their  dignity. 

Upon  the  trial  the  district  attorney  was  allowed  to  introduce  evidence 
tending  to  show  that  the  defendant  purchased  the  goods  of  Carter,  giving 
therefor  his  promissory  notes  indorsed  by  one  Hensler,  Carter  being  induced 
to  sell  the  goods  by  an  affidavit  made  by  Hensler,  showing  that  he  then 
owned  two  farms  worth  $5,000,  subject  to  a  mortgage  on  one  of  $900,  and 
that  the  total  of  his  other  liabilities  did  not  exceed  $65;  that  this  affidavit 
was  false,  and  was  known  by  the  defendant  to  be  so  at  the  time  that  he  pre- 
sented the  same  to  Carter  in  order  to  induce  him  to  sell  the  goods  upon 
credit. 

Held,  that  an  objection  made  by  the  defendant's  counsel,  to  the  admission 
of  the  evidence  tending  to  show  false  representations,  was  properly  over- 
ruled by  the  court,  and  that  a  motion  to  discharge  the  defendant  upon  the 
ground  of  variance  between  the  proof  and  the  indictment  was  properly 
denied. 
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That  the  charge  that  the  defendant,  the  said  goods,  "unlawfully  and 
feloniously  did  steal,  take  and  carry  away  contrary  to  the  form  of  the  statulo 
in  such  case  made  and  provided/'  was  a  sufficient  description  of  the  act  to 
satisfy  the  provision  or  section  528  of  the  Penal  Code,  whicn  requires,  to 
constitute  the  crime  of  larceny,  an  intent  to  deprive  or  defraud  the  true 
owner  of  his  property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate 
the  same  to  the  me  of  the  taker  or  any  other  person. 

That  as  the  indictment  charged  that  the  defendant  did  "  steal,"  take  and 

Eawav  the  goods,  and  as  the  statute  (§  548)  defined  the  act  of  obtaining 
by  false  pretenses  as  stealing  them,  the  indictment  was  sufficient,  as 
rged  the  act  and  was  not  required  to  describe  the  means  by  which  the 
act  was  accomplished.     People  v.  Dumar 80 

8    The  opinion  of  a  witness,  as  to  uVio  is  the  person  alluded  to  in  a  libelous 

publication,  is  not  admissible]  Upon  the  trial  of  the  defendant  for  an  alleged 
libel  upon  one  Leo  Oppenheim,  it  appeared  that  Oppenheim's  name  was  not 
mentioned  in  the  libel,  but  it  was  claimed  by  The  People  that  he  was  the  person 
intended,  and  that  he  was  pointed  out  by  the  words  "the  Pearl  street  tailor" 
and  by  the  name  "  Leo."  A  witness,  called  by  The  People,  who  was  asked, 
"When  you  read  this  article  did  you  recognize  its  application  to  any  particular 
individual  ?  "  answered  "  I  did."  To  the  question,  "  Who  was  the  person  that 
you  recognized  that  this  article  referred  to?  "  he  answered  "  Leo  Oppenheim." 

Held,  that  the  court  erred  in  admitting  the  evidence  against  the  objection 
and  exception  of  the  defendant.  , 

That  it  was  for  the  people  to  show  facts  from  which  the  jury  might  infer 
that  Oppenheim  was  the  person  intended  by  the  defendant,  and  that  the 
opinion  of  the  witness  should  not  have  been  received.     People  v.  Park.  ...  313 

9.  — —  Meaning  of  the  term  "infamous  enme  " — a  libel  is  not  one.]  Libel  is 
not  an  "infamous  crime"  within  the  meaning  of  that  term  as  used  in  sec- 
tion 68  of  the  Code  of  Civil  Procedure,  conferring  upon  the  Court  of  Special 
Sessions,  in  the  city  of  Albany,  jurisdiction  to  try  and  determine  all  cases  of 
petit  larceny  charged  as  a  first  offense,  and  all  misdemeanors,  "  not  being 
infamous  crimes/  committed  within  the  city.    Id. 

10.  Overdrawing  of  his  account,  by  a  bank  officer  —  what  must  be  shown 

to  justify  Jus  conviction  under  section  600  of  the  Penal  OodeJ]  To  authorize  the 
conviction  of  an  officer  of  a  bank  indicted  for  knowingly  overdrawing  his 
account  and  thereby  obtaining  $690  in  money  in  violation  of  the  provisions 
of  section  600  of  the  Penal  Code,  which  declares  that  "an  officer,  agent,  teller 
or  clerk  of  any  bank,  *  *  *  who  knowingly  overdraws  his  account 
with  such  bank,  and  thereby  wrongfully  obtains  the  money,  notes  or  funds 
of  such  bank,  is  guilty  of  a  misdemeanor,"  the  fact  that  he  did  by  means 
of  the  check,  by  which  his  account  is  alleged  to  have  been  overdrawn,  wrong- 
fully obtain  the  money,  must  be  proved  by  the  prosecution. 

Proof  of  the  possession  by  the  bank  of  his  check  at  a  time  when  his  account 
is  overdrawn,  although  sufficient  to  presumptively  show  a  credit  in  favor  of 
the  bank,  on  an  accounting  between  the  bank  and  the  defendant,  will  not 
justify  his  conviction  in  a  criminal  action. 

The  transaction  must  be  shown  by  which  the  defendant  delivered  the 
check  to  the  bank  and  obtained  the  money  therefor. 

The  mere  fact  that  an  officer  of  the  bank  has  knowingly  overdrawn  his 
account,  will  not  justify  his  conviction,  unless  it  be  shown  that  the  money 
thereby  obtained  was  "wrongfully  obtained,"  as  the  word  "wrongful  "  in 
the  statute  implies  more  than  the  mere  want  of  funds  in  the  bank. 

People  «.  Clements 386 

Actions  in  tort  —  a  several  judgment  may  be  rendered  against  one  of 

several  defendants — liability  of  a  corporation  for  slandering  the  business  of  another 
corporation  carrying  on  the  same  business  —  what  facts  show  this  to  have  been 
done  — a  pleading  should  allege  that  the  acts  complained  of  were  done  by  the  cor- 
poration and  not  by  its  agent. 

See  Lubricating  Oil  Co.  v.  Standard  Oil  Co 153 

Provision  avoiding  an  insurance  policy  in  case  the  assured  shall  die  in  the 

violation  of  or  the  attempt  to  violate,  any  criminal  law  — .  the  assured  does  not 
violate  sueh  a  provision  by  committing  suicide —  Penal  Code,  §§  173,  178. 

See  D arrow  v.  Family  Fund  Society 245 
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CRIMES  —  Continued.  pam. 

Confession  of  a  prisoner — not  admitted  when  induced  by  a  promise  tluU 

Vie  accused  shall  obtain  the  benefit  of  a  State's  witness — when  the  question-wheiher 
such  promise  was  made  should  be  submitted  to  the  jury —  Code  of  Criminal  Pro- 
cedure, §  395. 

See  People  v.  Kurtz 335 

CivU  rights— an  owner  of  a  skating  rink  refusing  to  sell  tickets  to  a 

colored  person  is  guilty  qfa  misdemeanor — Penal  Code,  §  383. 

See  People  v.  King 18(1 

Charter  of  the  city  ofMmira — over  what  offenses  exclusive  jurisdiction  is 

conferred  on  the  recorder. 

See  People  ex  rrl.  Miller  v.  Cooper 196 

Order  granting  a  new  trial,  after  a  conviction  of  a  crime,  upon  the 

ground  of  newly  discovered  evidence  —  the  people  cannot  appeal  therefrom. 

See  People  v.  Beckwtih 366 

WiU  —  the  right  of  a  devisee  to  take  thereunder  is  not  affected  by  the  fact 

that  he  wilfully  murdered  the  testator. 

See  Preston  v.  Palmer 388 

See  Contempts. 

CUBTESY  —  Tenant  by. 

See  Husband  and  Wife. 

CUSTOM: 

See  Usage. 

DAMAGES  —  Examination  of  witnesses  as  to  the  amount  {hereof —  what  ques- 
tion* are  allowable.]  Upon  the  trial  of  this  action,  brought  to  recover  dam- 
ages done  by  cattle  trespassing  upon  the  plaintiffs'  premises  and  injuring 
the  vines,  currant  bushes  and  fruit  trees  upon  them,  one  of  the  plaintiffs, 
after  testifying  to  the  breaking  of  the  limbs  of  the  trees  and  the  destruc- 
tion of  the  vines  and  shrubs,  was  permitted,  against  the  defendant's  objection 
and  exception,  to  answer  the  questions,  ••  What  was  the  value  of  the 
trees;  what  was  the  amount  of  damage  you  saw  done  them?"  by  saying, 
"Well,  $2<>0. " 

Held,  that  no  error  was  committed  in  allowing  the  question  to  be  put 
and  answered. 

Another  witness,  who  had  given  with  great  minuteness  the  items  of  injury 
and  stated  that  he  knew  the  value  of  the  lands,  was  asked  and  allowed  to 
answer  what  the  amount  of  damage  was. 

Held,  no  error. 

Another  witness,  who  had  stated  the  injury,  on  being  asked  as  to  its 
extent,  replied:  "  If  it  was  on  my  own  land,  I  would  hate  to  have  it  done  for 
a  couple  of  hundred  of  dollars." 

Held,  that  the  court  did  not  err  in  refusing  to  strike  out  the  answer. 
Rogers  v.  Anson 436 

Duty  of  a  corporation,  engaged  in  a  public  basiness,  to  serve  all  impar- 
tially—  when  regulations  established  by  it  will  be  held  void  as  unreasonable — 
when  an  injunction  wUl  be  granted  although  damages  might  be  recovered  in  an 
action  at  law. 

See  Smith  v.  Gold  and  Stook  Telegraph  Co 454 

Basement  of  light  from  a  street  —  right  of  an  abutting  owner  to  recover 

damages  for  an  interference  with  it  —  when  one  erecting  and  leasing  an  elevated 
road  is  liable  for  damages  occasioned  by  the  running  of  trains  by  the  lessee  of  the 
road. 

See  Pond  v.  Metropolitan  Elevated  Ry\  Co , . . .  567 

Representations  on  a  sale  of  chattels  —  when  they  constitute  a  warranty, 

which  survives  the  acceptance  of  the  goods  —  a  rule  of  damages  wUl  be  followed 
notwitFistanding  proof  that  the  vendee  sustained  none. 

See  Hunt  v.  Van  Deusen 392 

CivU  damage  act  — 1873,  chap.  646  —  tffoa  exemplary  damages  may  be 

recovered  against  the  lessor. 

See  Reid  v.  Terwilliger 310 
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DAMAGES— Continued.  faqc 

Contempt  of  court — actual  toss  or  injury  must  be  proved  to  support  a  fine 

to  indemnify  the  party  injured,  imposed  under  section  2281  of  the  Code  of  Civil 
JProcedure. 

See  Fall  Brook  Coal  Co.  v.  Hbcksher 534 

Contract  for  the  construction  of  a  railroad — right  to  recover  an  damages 

for  a  breach  of  a  contract  profits  which  would  have  been  received  if  the  contract 
had  been  completed — such  damages  are  not  recoverable  when  the  breach  com- 
plained of  is  simply  a  failure  to  pay  an  installment  of  money  due  by  the  terms  of 
the  contract. 

See  Moors  v.  Taylor 45 

Error  in  the  charge  of  the  court  as  to  the  measure  of  damages  —  an 

exception  thereto  will  not  be  sustained  when  the  charge  was  based  upon  a  fact,  the 
existence  of  which  was  assumed  by  the  court  and  both  parties  upon  the  trial. 

See  Vail  v.  Reynolds 617 

When  one  tenant  in  common  may  recover  for  use  and  occupation,  from 

a  co-tenant  wlto  excludes  him  from  the  possession  of  the  premises. 

See  Muldowney  v.  Morris  and  Essex  R.  R.  Co 444 

What  provisions  in  a  contract  will  be  construed  as  liquidating  the  dam- 
ages, and  not  as  fixing  a  penalty. 

See  Parr  v.  Village  of  Grbenbush 232 

DEBTOR,  AND  CREDITOR  —  Action  by  a  creditor  to  set  aside  a  fraudu- 
lent conveyance  made  by  a  debtoi  —  it  cannot  be  maintained  by  a  general 
creditor.]  1.  Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  set 
aside  as  fraudulent,  as  against  his  creditors,  a  conveyance  of  certain  lands 
made  by  one  Wetmore  to  the  defendant,  his  wife,  it  appeared  that  the  said 
Wetmore,  a  resident  of  Connecticut,  in  1882,  and  while  indebted  to  the 
plaintiff,  a  national  bank  carrying  on  business  in  that  State,  as  an  indorscr 
of  certain  promissory  notes  discounted  by  the  bank  for  Wetmore,  conveyed 
an  interest  owned  by  him  in  certain  real  estate,  situated  in  the  State  of 
New  York,  to  his  wife  through  a  third  person.  On  February  19,  1883,  Wet- 
more made  a  general  assignment  for  the  benefit  of  creditors,  which,  by  the 
laws  of  Connecticut,  did  not  convey  any  title  to  or  interest  in  lands  out  of 
that  State.  While  suits  brought  against  Wetmore  upon  the  said  notes  were 
pending,  he  died,  and  tbe  plaintiff  being  prevented  by  the  laws  of  Connec- 
ticut from  obtaining  a  judgment  against  the  representative  of  an  insolvent 
estate,  proved  its  claim  against  the  commissioners  appointed  under  the 
laws  of  Connecticut,  who  allowed  the  same,  but  paid  no  part  of  it. 

Held,  that  as  the  plaintiff  was  simply  a  creditor-at-large  of  Wetmore,  he 
had  no  standing  in  court  to  demand  the  relief  sought. 

National  Tradesman's  Bank  v.  Wetmore 859 

2. Proof  of  the  non-payment  of  a  claim,  allowed  by  the  legal  representatives 

in  another  State,  does  not  show  that  the  plaintiff  has  exhausted  his  legal  remedies — 
although  the  law  of  that  State  will  not  permit  a  suit  to  be  brought.]  That  the 
proceedings  against  the  estate  of  the  insolvent  merely  settled  and  determ- 
ined the  amount  due,  and  did  not  amount  to  a  judgment,  and  that,  even 
if  it  were  deemed  a  judgment,  there  had  been  no  execution  issued  thereon. 

Quaere,  as  to  whether  a  judgment  recovered  in  another  State,  with  exe- 
cution thereon  unsatisfied  there,  would  aid  the  plaintiff's  case.    Id. 

8. Action  to  compel  an  accounting  by  a  general  assignee  —  right  of  other 

creditors  to  come  in  after  judgment  and  prove  their  claims.  ]  After  an  action, 
brought  by  a  judgment  creditor  to  compel  a  general  assignee  to  account, 
had  been  sent  to  a  referee  to  take  and  state  the  accounts  of  the  assignee 
and  ascertain  the  amounts  due  and  owing  to  the  creditors  of  the  debtor, 
other  creditors  applied  for  an  order  allowing  them  to  intervene  and  be 
made  parties  plaintiff. 

Held,  that  the  application  was  properly  denied,  as  it  was  not  necessary 
that  the  applicants  should  be  brought  into  the  action  as  additional  plaintiffs, 
as  the  action,  though  brought  by  one  creditor,  was  in  reality  for  the  benefit 
of  all  the  other  creditors  as  well  as  for  himself,  the  judgment  in  such 
actions  being  uniformly  required  to  provide  for  bringing  in  all  the  other 
creditors  and  affording  them  an  opportunity  to  present  and  prove  their 
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DEBTOR  AND  CREDITOR—  Continued.  face. 

demands  aud  participate  in  the  distribution  of  the  estate  under  the  final 
judgment.    Matter  of  Lewis  v.  Hake 542 

4. Tl\£y  cannot  be  compelled  to  contribute  their  share  of  the  costs  and 

expenses.]  A  provision  in  a  judgment  entered  in  such  an  action,  imposing 
as  a  condition  upon  which  creditors  were  to  be  allowed  to  come  in  and 
prove  their  claims,  that  they  should  contribute  their  proportion  of  the  costs 
and  expenses  of  the  action  to  be  settled  by  the  referee,  is  unauthorized  and 
will  not  be  enforced.    Id\ 

5. Costs  and  expenses  of  plaintiff,  koto  vaid.]    It  seems,  that  in  such  a 

case  a  proper  allowance  for  the  costs  and  disbursements  of  the  plaintiffs 
will  be  made  in  the  final  judgment  to  be  paid  out  of  the  fund.    Id. 

Beference  of  a  disputed  claim  against  the  estate  of  a  deceased  person  is  a 

special  proceeding  —  an  appeal  should  be  taken  from  the  order  of  the  Special 
Term  confirming  the  Referee*  s  report,  and  not  from  the  judgment  —  the  plaintiff 
is  entitled  to  recover  his  disbursements,  as  a  matter  of  right,  under  section  317  of 
the  Code  of  Procedure,  which  was  not  repealed  by  chapter  417  of  1877. 

See  Hatch  *  Stewart 164 

Right  of  one  partner  to  transfer  firm  property,  in  consideration  of  an 

agreement  by  the  purchaser  to  pay  a  certain  percentage  upon  the  firm  debts  —  when 
it  will  be  sustained  as  against  objecting  creditors  —  a  condition  that  the  amount 
to  be  paid  shall  be  received  in  full  of  the  debt  would  invalidate  it. 

See  Chadwick  t>.  Burrows 3D 

Action  of  replevin   to  recover  goods  fraudulently  obtained  —  right  of 

the  vendors  to  deduct,  from  the  amount  received  for  the  property  sold  by  him,  the 
value  of  that  portion  of  the  property  which  could  not  be  replevied  and  the  depre- 
ciation in  the  value  of  the  portion  replevied  —  an  assignee  for  the  benefit  of 
creditors  cannot  object  to  the  failure  of  the  plaintiffs  to  make  a  tender  to  the 
assignor. 

See  Schoonkaker  v.  Kelly 299 

Proceedings  for  the  sale  of  tlie  real  estate  of  a  decedent  to  pay  his  debts  — 

what  allegations  the  petition  should  contain  when  made  by  a  creditor  —  the  cost  of 
a  tombstone  is  to  be  treated  as  part  of  the  funeral  expenses  —  costs  cannot  be 
allowed  by  the  surrogate  until  Vie  proceeds  of  the  sale  have  been  paid  to  tlie 
county  treasurer. 

See  Matter  op  Laird  v.  Arnold 136 

Diversion  of  a  promissory  note  from  the  use  to  which  it  was  to  have  been 

applied  —  when  that  fact  may  be  net  vp  by  the  maker  as  a  defense  to  an  action 
brought  by  a  transferee  of  tlie  note,  receiving  the  same  as  collateral  to  a  pre- 
existing indebtedness. 

See  Atbrs  t>.  Doyino 630 

Levy  upon  property  under  an  attachment  —  right  of  the  sheriff  to  deny 

the  defendants  title  to  the  property  in  an  action  for  a  false  return  brought  by  Uic 
plaintiff  in  the  attachment  suit  —  wlien  a  sale  of  the  property  of  an  insolvent 
company  will  be  held  void. 

See  TniRD  Nat.  Bank  v.  Elliott 121 

General  assignment — firm  creditors  may  be  preferred  to  individual  cred- 
itors —  the  surviving  partner  may  make  a  general  assignment  —  debts  contracted 
by  a  surviving  partner  are  his  individual  debts. 

See  Hayzum  v.  Brooks 523 

Set-off—  when  allowed  in  equity  as  against  an  assignee,  where  the  debt 

sought  to  be  set-off  was  not  due  at  the  time  of  the  making  of  a  general  assignment 
by  the  insolvent  debtor. 

See  Rothschild  v.  Mack 72 

Receiver  of  insolvent  insurance  company  —  duty  of  ,  as  to  payment  of 

unpref erred  claims — no  deduction  for  payments  made  before  his  appointment 
can  be  made. 

See  People  v.  Universal  Life  Ins.  Co ...  616 

Fraudulent  assignment  —  it  must  be  set  aside  if  any  part  thereof  was 

made  with  intent  to  defraud. 

See  National  Bank  of  Granville  v.  Cohn 881 
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LEBTOR  AND  CREDITOR  —  Continued.  **«• 

Extension  of  time  of  payment  of  a  debt —  not  necessarily  effected  by  the 

acceptance,  as  collateral  security,  of  account*  not  then  due. 

See  Wheeler  v.  Jones 874 

Enforcement  of  a  direction  in  an  order  requiring  costs  or  money  to  be 

paid  to  any  person  —  tlte  remedy  is  by  execution,  and  not  by  attachment  —  Code 
of  Civil  Procedure,  §  779. 

See  Foiistman  v.  Schulting 643 

Release  of  premises  from  the  lien  of  a  mortgage  —  when  the  court  will  not 

revive  the  mortgage  in  favor  of  the  owner  of  the  premises,  as  against  the  widow 
of  a  mortgagor  claiming  dower  therein. 

See  Everben  v.  McMullen 369 

8ale  by  assignees  in  bankruptcy  under  the  United  States  Statute,  chapter 

9  of  1841  —power  of  the  court  to  order  a  private  sale  without  specifying  the 
time  thereof  e 

See  Giqnoux  v.  Stafford . 426 

Receiver  in  supplementary  proceedings  — the  title  to  only  such  real  estate 

of  His  debtor  as  lies  withtn  this  State  is  vested  in  him. 

See  Smith  v.  Tozer  . . . . 22 

See  Assignment. 

DECEDENT  —  Reference  of  a  disputed  clwn  against  his  estate. 
See  Reference. 

DECLARATION  —  Of  a  former  owner  —  admissibility  of. 
See  Evidence. 

DEDICATION—  Of  a  street—  an  acceptance  on  the  part  of  the  city  must  be 
shown  —  the  acceptance  must  be  subject  to  all  existing  burdens. 

See  City  of  Cohoes  v.  Morrison 210 

» 
DEEDS  —  When  one  executed  by  an  attorney,  "  Francis  Meriam,  attorney,  by 
Eliza  Meriam"  will  be  held  to  pass  the  title  of  Eliza  Meriam,  the  principal.} 
1.  A  deed  began:  "This  indenture,  made  the  ninth  day  of  June,  one  thousand 
eight  hundred  and  seventy-four,  between  Eliza  Meriam  of  *  *  *  by 
Francis  Meriam,  her  attorney,  under  and  by  virtue  of  a  certain  power."  The 
attestation  clause  was  as  follows:  "  In  witness  whereof  the  said  party  of  the 
first  part  by  her  attorney  has  hereunto  set  her  hand  and  seal  the  day  and 
year  first  above  written.**  It  was  signed  *'  Francis  Meriam,  attorney,  by 
Eliza  Meriam." 

Held,  that  as  the  instrument  showed,  by  its  terms,  that  it  was  the  deed  of 
Eliza  Meriam* who  was  the  owner  of  the  fee,  it  conveyed  a  good  title. 

Bobbins  v.  Austin 469 

2.  Qrant  of  lands  by  the  crown  —  construction  of  it — the  town  of  East 

Hampton  took  title  under  the  grant  from  the  crown.]  The  tract  of  land  which 
now  constitutes  the  town  of  East  Hampton  was  granted  by  the  crown  to  the 
town  and  not  to  the  persons  called  the  "proprietors,"  who  had  bought  the 
tract  from  the  Indians,  and  a  valid  title  to  any  land  therein  must  be  derived 
from  the  town  and  not  from  the  said ' '  proprietors. "    Atkinson  v.  Bowma n  . .  404 

The  recital  in  a  sheriff's  deed  that  an  execution  7ias  been  issused  does  not 

prove  that  fact. 

See  Habbrouck  v.  Burhanb 376 

DE  FACTO  OFFICERS: 

See  Officers. 

DEFINITION  —  Construction  of  an  agreement  —  when  the  words  "  legal 
representatives  "  means  executors  and  administrators,  and  not  next  of  kin. 

See  Greenwood  v.  Holbrook 633 

DE  JURE  OFFICERS: 

See  Officers. 

Hun— Vol.  XLII        88 
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PACK. 

DEPOSIT —  In  a  bank  by  a  life  tenant,  of  moneys  received,  under  an  insurance 
policy  on  a  mill —  when  it  trill  be  considered,  as  between  two  remaindermen  in 
whose  names  the  deposit  was  made,  as  personal  property, 

See  J agger  v.  Bird 483 

DEVISES  —  Will  —  when  residuary  legatees  and  devisees  do  not  become  per- 
sonally liable  for  legacies  the  payment  of  which  is  charged  on  the  residuary  estate — 
statute  of  limitations — when  the  right  to  foreclose  a  lien  to  secure  a  legacy  charged 
on  the  property  is  not  barred  by  it. 

See  QUACKBKBUSH  v.  Quackenbush 329 

Election  —  a  devisee,  by  electing  to  take  under  a  will,  waives  a  right  to 

enforce  a  claim  inconsistent  with  its  other  provisions. 

See  Haack  v.  Weicken 486 

DISCO  VERY  —  Inspection  of  books  and  papers  —  an  order  compelling  their 
production  will  not  be  granted  unless  it  is  needed  to  enable  the  party  to  prewnt 
his  own  easel  This  action,  brought  to  recover  the  amount  found  to  be  due 
to  the  plaintiff  from  the  defendants  on  a  settlement  of  the  accounts  of  the 
parties,  was  defended  upon  the  ground  that  the  settlement  was  obtained  by 
fraud,  duress  and  coercion,  and  the  defendants  asked  that  it  be  set  aside. 

Upon  an  appeal  from  an  order  granting  an  application  made  by  the  plain- 
tiff tor  a  discovery  and  inspection  of  certain  books  and  papers,  the  defendants 
claimed  that  the  only  question  to  be  tried  was  whether  the  defendants  gave 
up  certain  securities  and  signed  the  agreement  through  fear,  duress  and 
fraud  practiced  on  the  part  or  the  plaintiff. 

Held,  that  as  an  examination  of  the  pleading,  taken  in  connection  with  the 
declaration  of  the  defendants'  counsel,  made  in  open  court  upon  the  submis- 
sion of  the  appeal  herein,  showed  that  the  plaintiff's  claim  was  proved  prima 
facie,  and  that  as  it  was  not  necessary  for  the  presentation  of  his  case  in  the 
first  instance  that  the  plaintiff  should  be  permitted  to  make  any  examination, 
the  order  should  be  reversed.     Sanger  v.  Seymour 641 

DISCREDITING  —  A  witness. 
See  Witness. 

DISCRETION — Licenses  for  places  of  amusement — in  Albany  a  discretionary 
power  is  vested  in  the  mayor— 188*,  chap.  298,  tit  8,  §  14,  subs.  15  and  20  — 
when  its  exercise  will  not  be  reviewed  by  the  court. 

See  People  ex  rel.  Dour  v.  Thaoheb 849 

DOMIdUS  —  When  acquired  by  an  inmate  of  the  Soldiers  and  Sailors' 
Home  at  Bath.]  In  1880  the  plaintiff,  a  discharged  soldier,  who  was  then 
a  resident  of  the  city  of  New  York,  was  admitted  as  an  inmate  into  the 
institution  known  as  the  "  New  York  State  Soldiers  and  Sailors'  Home," 
located  in  the  town  of  Bath.  He  was  not  a  pensioner  under  the  laws  of  the 
United  States,  and  was  supported  at  the  home  wholly  at  public  expense.  In 
becoming  an  inmate  of  the  institution  he  intended  to  change  his  residence 
from  the  city  of  New  York  to  the  town  of  Bath,  and  to  make  his  residence  in 
said  institution  so  long  as  he  should  be  permitted  to  remain  there  as  an  inmate. 

Held,  that  he  acquired  a  residence  in  the  town  of  Bath  which  authorized 
him  to  vote  at  an  annual  town  meeting  held  in  that  town. 

Quare,  as  to  whether  the  Soldiers  and  Sailors'  Home  was  an  "asylum" 
within  the  meaning  of  that  term,  as  used  in  section  8  of  article  2  of  the  Con- 
stitution, which  declares  that  "for  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence,  by  reason  of  his  presence  or 
absence  *  *  *  while  a  student  of  any  seminary  of  learning,  nor  while 
kept  at  any  alms-house  or  other  asylum  at  public  expense." 

Silvet  v.  Lindsay 118 

DOWER  —  Admeasurement  of —  question  as  to  whether  a  specific  parcel  of  land 
can  be  set  aside.]  1.  In  this  action,  brought  to  recover  dower  in  certain  seal 
estate  claimed  to  be  owned  by  and  to  be  in  the  possession  of  the  defendant, 
defenses  were  interposed,  to  hear,  try  and  determine  which  a  reference  was 


ordered.     In  the  pleadings  there  was  no  issue  Joined  as  to  the  .practicability 
i  actual  admeasurement  of  a  specific  portion  of  the  land  to  the  plaintiff 
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DOWEB  —  Continued.  ?""• 

for  her  dower,  the  only  allusion  thereto  being  in  the  alternative  relief 
demanded  in  the  plaintiff's  prayer  for  judgment.  Upon  the  trial  the 
referee,  against  the  objection  and  exception  of  the  defendant,  received 
evidence  tending  to  show  that  the  property  was  so  situated  that  a  distinct 
parcel  could  not  be  admeasured  to  the  plaintiff  without  injury  to  her  rights, 
and  upon  the  evidence  so  received  found  that  a  distinct  parcel  of  the  prop- 
erty could  not  be  admeasured  to  the  plaintiff  without  material  injury  to  her 
interests,  and  directed  that  the  premises  be  sold. 

Held,  that  the  question  of  the  practicability  of  an  actual  admeasurement 
of  the  plaintiff's  jtower  was  not  one  to  be  tried  by  the  referee,  and  that  the 
direction  for  the  sale  of  the  property  being  unauthorized  should  be  stricken 
from  the  report     O'Dodgherty  v.  Remington  Paper  Co 192 

2. At  what  time  and  in  what  manner  it  must  be  determined.']    Although, 

in  the  case  of  a  trial  by  the  court,  the  question  of  actual  admeasurement  of 
dower  might  be  investigated  and  decided  so  that  the  rights  of  the  parties, 
and  the  necessity  of  a  sale  and  the  interlocutory  Judgment,  could  all  be 
determined  on  a  single  hearing,  yet  this  course  could  seldom  be  pursued  as 
the  feasibility  of  an  actual  partition  could  not  generally  be  denied  without 
a  visible  examination  of  the  lands  by  the  court,  referee  or  commissioners,  and 
for  the  further  reason  that  as  the  possibility  of  an  actual  partition  might 
often  greatly  depend  upon  the  rights  of  the  several  parties,  as  determined 
on  the  trial,  the  Question  could  not  be  intelligently  considered  until  such 
determination  had  been  made. 

In  all  cases  (except,  perhaps,  when  the  trial  is  by  the  court,  which  finally 
orders  the  interlocutory  judgment),  a  reference  must  be  had  to  ascertain 
whether  actual  admeasurement  or  partition  can  be  made,  after  a  decision  of 
the  referee  as  to  the  rights  of  the  parties  under  the  issue  and  before  the  judg- 
ment declaring  such  rights  is  entered.     Id. 

8.  The  rights  of  all  the  parties  must  be  considered—  Code  of  Civil  Pro- 
cedure, §1619.1  In  order  to  authorize  a  sale  of  the  property  it  must  be 
shown  that  a  distinct  parcel  of  the  property  cannot  be  admeasured  and  laid 
off  to  the  plaintiff,  as  tenant  in  dower,  "  without  material  injury  to  the 
interests  of  the  parties."  It  is  not  sufficient  to  show  that  one  of  the  parties 
would  be  injured  by  an  actual  partition.    Id. 

EASEMENT  —  A  purcJiaser  of  a  servient  tenement  is  not  bound  by  an  ease- 
ment not  disclosed  by  deeds  or  apparent  use.]  In  1850  a  farm,  consisting  of 
170  acres,  was  partitioned  by  a  parol  agreement  between  two  brothers,  Elijah 
and  John,  who  owned  it  as  tenants  in  common;  seventy  acres  were  set  apart 
to  Elijah  and  100  acres  to  John,  it  being  agreed  that  Elijah  and  his  heirs 
and  assigns  were  to  have  the  right  to  enter  annually  upon  the  portion 
assigned  to  John  and  gather  one-half  of  the  apples  growing  in  an  orchard 
which  was  situated  thereon.  In  pursuance  of  his  agreement,  Elijah  and 
those  claiming  under  him  annually  entered  upon  the  said  100  acres  and 
gathered  one-half  of  the  apples,  without  objection  on  the  part  of  those 
owning  and  using  the  same,  until  the  fall  of  1884,  when  the  plaintiff,  who 
had  in  March,  1880,  purchased  the  said  100  acres  from  a  person  to  whom 
John  had  conveyed  them  in  1870,  objected  to  the  taking  of  the  apples,  and 
brought  this  action  to  recover  the  damages  occasioned  thereby. 

Held,  that,  as  there  was  nothing  in  either  of  the  conveyances,  nor  in  the 
apparent  use  of  either  of  the  tenements  by  their  respective  owners,  showing 
or  indicating  the  actual  existence  of  the  right  now  insisted  on^  and  as  the 
plaintiff  was  bound  only  by  what  the  record  disclosed,  he  was  protected 
in  his  absolute  title  by  the  recording  act.    Taylor  v.  Millard 8(33 

Of  light  from  a  street — right  of  an  abutting  owner  to  recover  damages 

for  an  interference  witft  it. 

See  Pond  v.  Metropolitan  Elevated  Ry.  Co 567 

EAST  HAMPTON  —  Grant  of  lands  by  the  crown — construction  of  it  — 
the  town  of  East  Hampton  took  title  under  the  grant  from  the  crown. 

See  Atkinson  v.  Bowman 404 

J5LEGTION — A  devisee,  by  electing  to  take  under  a  will,  waives  a  right  to 
enforce  a  claim  inconsistent  with  its  other  provisions.]    Upon  the  trial  of  this 
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ELECTION  —  Continued. 

action,  brought  to  reform  a  deed  executed  to  the  plaintiff's  husband,  Heinrich 
A.  Haack,  pursuant  to  an  agreement  for  the  partition  of  land  devised  by  the 
plaintiff's  father  to  his  four  children,  it  was  shown  that  the  intention  was  that 
the  property  described  therein  should  be  conveyed  to  the  plaintiff  and  her 
husband,  and  that  the  latter  should  pay  $10,00"  (one-half  the  value  of  the 
property)  to  another  devisee.  By  the  directions  of  the  plaintiff's  husband  the 
deed  was  so  made  out  as  to  convey  the  whole  of  the  property  to  him.  the 
name  of  the  plaintiff  being  wholly  omitted  therefrom,  which  fact  was  not 
known  to  her  or  the  party  who  executed  the  deed,  he  having  neglected  to 
read  it,  or  to  the  other  parties  to  the  partition  agreement,  until  after  the 
death  of  the  husband,  which  occurred  several  years  after  his  receipt  of  the 
deed. 

The  husband  left  a  will  by  which  he  gave  and  devised  to  the  plaintiff  a 
dwelling-house  and  property  in  Brooklyn,  together  with  the  sum  of  $10,000, 
and  declared  these  provisions  to  be  in  lieu  of  dower.  After  certain  specific 
bequests,  he  gave  all  the  rest,  residue  and  remainder  of  his  property,  without 
other  description,  to  his  two  sisters  and  a  brother.  The  plaintiff,  after  learn- 
ing that  her  name  had  been  omitted  in  the  deed  and  that  the  whole  property 
had  been  conveyed  to  her  husband,  received  under  the  provisions  of  this 
will  a  number  of  payments  of  portions  of  the  legacy  given  to  her,  and  also 
kept  possession  of  the  dwelling-house  devised  to  her,  and  demanded  that  the 
executor  should  proceed  and  pay  off  a  mortgage  existing  thereon  as  a  debt 
of  the  estate,  and  delayed  for  a  considerable  period  of  time  to  commence 
proceedings  to  reform  the  deed. 

Held,  that  upon  learning  that  her  name  had  been  omitted  from  the 
deed,  the  plaintiff  was  put  to  her  election  either  to  take  under  the  will  or 
to  pursue  her  remedy  by  reformation  of  the  deed,  and  that,  in  this  case,  she 
must  be  held  to  have  elected  to  take  under  the  will,  and  to  have  thereby  lost 
the  right  to  resort  to  the  other  remedy.        Haack  <?.  Wkickkn 486 

Right  of  an  inmate  in  Soldiers  and  Sailor's  Home,  to  vote. 

See  Domicile. 

ELEVATED  RAILROADS  : 

See  Railkoads. 

ELMIBA  —  Charter  of  the  city  of  Elmira—\875,  chap.  870— over  what  offenses 
exclusive  jurisdiction  is  conferred  on  the  recorder.]  Under  the  charter  of  the 
city  of  Elmira  (chap.  370  of  1875)  the  recorder  has  exclusive  jurisdiction 
to  try  one  accused  of  keeping  a  disorderly  house,  subject  to  the  right  of 
such  person  to  apply  for  a  certificate  directing  that  she  be  prosecuted  by 
indictment,  pursuant  to  sections  57  and  58  of  the  Code  of  Criminal  Pro- 
cedure.     PKOPLE  EX  RBL.  MlLLKIi  V.  COOPEH 106 

EMINENT  DOMAIN—  Right  of  the  Stats  to  acquire  the  fee  of  lands  to  be 
used  for  a  canal —of  its  right  to  authorize  such  lands  to  be  used  by  a  city  as  a 
public  street  — \  R.  S.t  2:5,  226,  g§  40,  52  —  1878,  chap.  391.]  In  1838  the 
State  of  New  York,  acting  under  the  authority  of  chapter  32  of  1833  and 
the  general  laws  of  the  State,  through  its  canal  authorities,  took  possession 
of  certain  lands  in  Broome  county  for  the  purposes  of  the  Chenango  canal, 
the  usual  regular  steps  being  taken  to  obtain  the  right  to  the  land,  under 
and  bv  virtue  of  a  condemnation  and  appraisal  by  the  canal  appraisers,  as 
provided  in  sections  46  and  52  of  1  Revised  Statutes,  225,  226.  The  apprais- 
ers, in  view  of  the  advantages  and  benefits  likely  to  accrue  to  the  residue 
of  the  property  by  reason  of  the  canal  facilities,  allowed  no  money  compen- 
sation for  the  land  taken 

By  chapter  3U1  of  1818,  the  right  to  take  possession  of  said  canal  lands 
for  the  purpose  of  laying  out  a  street  was  given  to  the  city  cf  Binghamton 
by  the  State,  and  under  and  by  virtue  of  the  authority  conferred  by  the  said 
act  and  a  resolution  of  the  common  council,  the  said  city  thereafter  entered 
upon  and  took  and  still  retains  possession  of  the  same.  Upon  the  trial  of 
this  action,  brought  by  the  plaintiff,  who,  as  heir  or  assignee,  had  acquired 
all  the  rights  of  the  persons  in  whom  the  title  to  those  lands  was  vested 
at  the  time  of  their  appropriation  by  the  State,  to  recover  the  possession 
thereof; 

Held,  that  the  action  could  not  be  maintained. 
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EMINENT  DOMAIN  —  Continued.  paco. 

That  the  acts,  under  which  the  State  acquired  an  estate  in  fee  simple  to  the 
lands,  were  constitutional  and  valid,  and  that  the  city  acquired  the  right 
to  enter  upon  and  use  the  same  as  a  public  street,  by  the  act  of  1878. 

'Eldridqe  v.  city  of  Binghamton   202 

INDOBSEMENT : 

See  Bills  and  Notes, 

EQUITY — Action  to  reach  the  sarplus  income  of  a  truit  fund —-the  habits  and 
ability  of  the  cestui  que  trust  are  to  be  considered  in  determining  the  amount  to 
be  allowed  to  him  for  his  maintenance —  the  plaintiff  must  prove  that  there  is 
a  surplus. 

See  Eilbot  v.  Wood  686 

Set-off—  when  allowed  in  equity,  as  against  an  assignee,  where  the  debt 

sought  to  be  set-off  was  not  due  at  the  time  of  the  making  of  a  general  assignment 
by  the  insolvent  debtor. 

See  Rothschild  v.  Mack 72 

Action  to  compel  an  accounting  by  a  general  assignee  —  right  of  other 

creditors  to  come  %n  after  judgment  and  prove  their  claims  —  t?tey  cannot  be 
compelled  to  contribute  their  share  of  the  costs  and  expenses  —  costs  and  expenses 
of  plaintiff,  how  paid. 

See  Matter  of  Lewis  v.  Hake 542 

Summary  proceedings  to  recover  the  possession  of  land  —  when  the  validity 

of  a  lease  may  be  attacked  in  such  proceedings  by  the  defendant  for  fraud—  when 
an  equitable  action  to  cancel  the  lease  will  lie. 

See  Becker  v.  Church 258 

Lien  on  personal  property  —  what  agreement  to  give  security  wUl  be 

enforced  by  courts  of  equity  —  who  should  be  made  defendants  in  an  action 
to  enforce  it 

See  Willetts  v.  Brown 140 

Action  by  the  receiver  of  a  corporation  to  determine  the  validity  of  bonds 

chimed  to  be  secured  by  a  mortgage  on  its  property  —  when  it  can  be  maintained. 

See  Hubbell  v.  Syracuse  Iron  Works 182 

ESTATE: 

See  Real  Property. 
Life  Estate. 

ESTOPPEL  —  A  party  accepting  a  payment  under  an  order  of  the  court  cannot 
thereafter  object  to  such  order. 

8eeYiSBS.Kv.  Dougherty 167 

EVIDENCE  —  Confession  of  a  prisoner  —  not  admitted  wlien  induced  by  a 
promise  that  the  accused  shall  obtain  the  benefit  of  a  State's  witness.]  I .  In 
March,  1886,  the  defendant  was  arrested  in  Florida  by  a  special  officer  of  the 
district  attorney  of  Rensselaer  county  and  an  employee  of  the  Pinkerton 
Detective  Agcncv,  for  an  offense  committed  in  the  city  of  Troy  in  February, 
1884,  for  which  ne  and  another  person  were  indicted  in  February,  1880.  At 
Washington  the  party  were  joined  by  Robert  A.  Pinkerton,  and  at  Albany 
by  the  aistrict  attorney.  On  arriving  at  Troy,  on  Sunday.  March  twentieth, 
the  prisoner  was  taken  to  the  office  of  the  district  attorney,  where  he  made  a 
confession  to  the  district  attorney  in  Pinkerton's  presence,  which  was  given 
in  evidence  on  his  trial,  which  occurred  on  March  twenty-fifth.  While  the 
party  was  coming  from  Washington  to  the  district  attorney's  office  Pinkerton 
talked  with  the  defendant  about  the  case,  the  defendant  saying  to  him  several 
times,  "  What  benefit  am  I  to  get  out  of  this  thing?  "  to  which  Pinkerton 
replied  that  there  could  be  no  promise  made  to  him;  that  the  only  benefit 
that  he  could  get  out  of  the  thing,  as  far  as  Pinkerton  could  see,  was  the 
benefit  that  any  State's  witness  would  get.  When  they  were  in  the  district 
attorney's  office  at  Troy  Pinkerton  said  to  the  prisoner,  in  the  presence  of 
the  district  attorney:  ••  If  you  want  to  make  a  statement  to  the  district  attor- 
ney you  can  do  it;  you  can  use  your  own  judgment  as  to  whether  you  want 
to  make  a  statement  or  not;  the  district  attorney  will  make  you  no  promises." 
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The  district  attorney,  who  was  himself  sworn  as  a  witness  for  the  people, 
testified  that  he  said,  "Any  statement  you  may  make  most  be  voluntary,  and 
you  can  make  one  or  not  as  you  please,"  and  also  stated  that  he  had  directed 
the  officers  having  charge  of  defendant  not  to  allow  any  one  to  speak  to 
him  or  to  accompany  him  on  the  way  up,  and  that  the  defendant  was  not 
taken  before  a  magistrate  until  he  was  taken  into  court  the  next  day.  At 
Jersey  City  the  defendant  was  taken  out  of  the  rear  end  of  the  train  and  not 
brought  through  the  passenger  depot,  and  was  thereby  prevented  from  seeing 
his  counsel.  While  the  evidence  given  upon  the  trial  showed  that  the  crime 
had  been  committed,  there  was  nothing  to  connect  the  defendant  with  it 
(other  than  the  fact  of  his  presence  in  Troy  at  the  time),  except  his  confession. 

Held,  that  the  confession  wan  not  so  clearly  shown  to  have  been  voluntary  as 
to  render  it  admissible  under  the  provision  of  section  895  of  the  Code  of 
Criminal  Procedure,  excluding  confessions  "  made  upon  a  stipulation  of  the 
district  attorney  that  he  (the  accused)  shall  not  be  prosecuted  therefor." 

People  v.  Kuktz 333 

2. When  the  question  whether  such  promise  was  made  should  be  submitted 

to  the  jury  —  Code  of  Criminal  Procedure,  §  395.]  The  prisoner's  counsel 
asked  the  court  to  charge  that  if  the  jury  found  that  the  alleged  statement 
was  made  on  a  stipulation  of  the  district  attorney  that  the  prisoner  should 
not  be  prosecuted  therefor,  they  must  reject  it.  The  judge  refused  so  to 
charge,  but  did  charge  that  they  might  take  into  consideration  any  evidence 
there  might  be  in  the  case  tending  to  show  that  such  a  stipulation  was  made, 
in  determining  whether  the  statement  or  confession  made  in  the  district 
attorney's  office  was  or  was  not  true. 

Held,  that  although  it  was  not  necessary  to  decide  the  question  in  this 
case,  the  court  were  of  the  opinion  that  the  judge  erred  in  refusing  to  so 
charge. 

That  while  the  court  must  decide  preliminarily  the  question  as  to  whether 
threats  or  promises  induced  the  confession,  vet  where  this  is  a  question  of 
fact,  depending  on  conflicting  evidence,  it  should  be  submitted  to  the 
jury.    Id. 

3.  Cnly  experts  can  express  an  opinion  as  to  genuineness  of  a  signature — 

1880,  chap.  86.]  Upon  the  trial  of  this  action  the  plaintiff,  who  sought  to 
prove  that  the  signature  to  a  certain  deed  was  not  the  signature  of  one  James 
Cark,  produced  a  note  which  was  proved  to  have  been  signed  and  indorsed  by 
Clark.  A  witness,  who  was  not  shown  to  be  an  expert,  was  directed  to  look 
at  the  signature  and  indorsement  of  the  note,  and  was  then  asked  and 
allowed,  against  the  defendants'  objection  and  exception,  to  answer  "no" 
to  the  following  question :  "  Assuming  those  to  be  the  genuine  signatures  of 
.lames  Clark,  is  that  the  signature  of  James  Clark  on  the  deed  I  show  you?" 

Held,  that  the  evidence  should  have  been  excluded. 
McKay  v.  Lasher 270 

4.  Witness — impeachment  of  \  by  proof  cf  contradictory  statements.]    The 

alleged  deed  of  James  Clark  had  been  proved,  on  June  13,  1885,  by  the  sub- 
scribing witness,  one  Lawrence,  before  a  notary  public,  and  was  given  in 
evidence  with  such  proof  by  the  defendants.  The  plaintiff  was  allowed, 
against  the  defendants'  objection  and  exception,  to  prove  statements  made 
by  Lawrence  that  he  did  not  have  anything  to  do  with  this  transaction  of 
Clark's;  that  he  did  not  know  Clark  at  the  time,  and  that  he  was  willing  to 
assist  the  plaintiff  if  she  would  pay  his  expenses. 

Held,  -that  even  if  it  could  be  assumed  that  Lawrence  was  to  be  regarded 
as  a  witness  produced  by  the  defendants,  he  could  not  be  impeached,  by  proof 
of  these  statements,  until  he  had  first  been  asked  whether  he  had  ever 
made  them. 

It  seems,  that  this  assumption  could  not  be  made.    Id. 

5. Tf  hen  the  execution  and  delivery  of  a  mutual  agreement  is  a  personal 

transaction  within  the  meaning  of  section  839  of  the  Code  of  Civil  Procedure.} 
This  action  was  brought  by  one  Cochran  against  the  defendant,  as  adminis- 
tratrix of  one  Goddard,  to  recover  damages  sustained  by  Cochran  by  reason 
of  the  failure  of  Goddard  to  convey  the  undivided  one-half  of  a  farm  to  the 
plaintiff,  as  he  had,  by  a  sealed  agreement  made  between  the  parties;  agreed 
to  do.    The  agreement  was  not  acknowledged  by  either  party,  and  there 
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was  no  subscribing  witness  thereto.  Upon  the  trial,  for  the  purpose  of 
proving  the  execution  and  delivery  of  the  agreement,  Cochran  was  called  as% 
a  witness  in  his  own  behalf  and  stated  that  he  was  acquainted  with  God- 
dard.  His  counsel  then  placed  in  his  hands  the  alleged  agreement,  and 
asked  him  if  he  executed  the  same,  to  which  question  he  was  allowed, 
against  the  objection  and  exceptiou  of  the  defendant's  counsel,  to  answer 
that  it  was  his  signature, 

Held,  that  it  was  error  to  allow  him  so  to  do. 

That  as  the  agreement  was  one,  inter  partes,  which  would  not  be  binding 
upon  either,  unless  executed  by  both  with  a  mutual  understanding  that 
upon  placing  their  signatures  thereto  it  should  be  considered  a  complete 
agreement,  binding  and  operating  upon  both  parties,  its  execution  and 
delivery  was  a  mutual  transaction  between  the  parties,  a&  to  which  the 
plaintiff  was  incompetent  to  testify.     Chaffee  v.  Goddard.  147 

(J. The  rule  excluding  oral  evidence,  tending  to  wry  the  terms  of  a  written 

agreement,  does  not  apply  to  one  who  is  a  stranger  to  it.]  This  action  was 
brought  to  recover  the  amount  due  to  the  plaintiffs  for  labor  and  materials 
furnished  by  them,  as  plumbers,  in  erecting  eighteen  houses  upon  property 
belonging  to  the  defendant.  The  plaintiffs  commenced  to  work  under 
a  written  agreement  made  between  them  and  one  Birdsall,  who  was  to  per- 
form the  work.  Birdsall  having  died,  after  about  one-third  of  the  work 
was  done,  the  defendant  took  charge  of  it  and  directed  the  plaintiffs  to 
proceed  with  its  performance. 

The  defendant,  in  his  answer,  stated  that  he  assumed  Birdsall's  obligations 
and  rights  under  the  agreement,  but  that  the  quantity,  style,  finish,  work- 
manship, quality  and  all  other  matters  pertaining  to  the  plumbing  and  gas- 
fitting  were  embodied  in  written  specifications  and  plans  which  were  sub- 
mitted to  and  examined  by  the  plaintiffs  and  formed  the  basis  of  the  agree- 
ment with  Birdsall.  Upon  the  trial  the  defendant  undertook  to  show  the 
contents  of  these  written  specifications  by  the  cross-examination  of  the 
plaintiffs,  but  was  not  permitted  to  do  so  upon  the  ground  that  as  the  specifi- 
cations were  not  referred  to  in  the  written  agreement,  such  evidence  was 
inadmissible. 

Held,  that  the  referee  erred  in  so  ruling. 

That  as  the  defendant  was  a  stranger  to  the  agreement,  the  rule  excluding 
oral  evidence  to  add  to,  enlarge  or  restrict  a  written  instrument  did  not 
apply.      .Norton  v.  Keogh 61 1 

7.  When  t?ie  testimony  of  a  party  interested  in  the  result  is  inadmis- 
sible—Code  of  Civil  Procedure,  §  829.  J  This  action  was  brought  by  the 
executors  of  one  McDonald  against  the  three  sureties  upon  a  lease,  given  by 
the  deceased  to  Carpenter  &  Wise,  to  recover  rent  due  thereon.  It  was 
defended  by  two  of  the  sureties,  upon  the  ground  that  the  sureties  had 
been  induced  to  sign  the  lease  by  the  false  and  fraudulent  representations 
of  the  lessor.  Upon  the  trial,  evidence  was  given  showing  that  when  the 
lessees  applied  to  the  three  sureties  to  become  responsible  for  the  payment 
of  the  rent,  one  of  their  number,  Woolsey,  requested  that  the  lessees  go  to 
McDonald  and  ask  for  the  amount  taken  in  at  the  bar  of  the  hotel  in  the  pre- 
vious year,  when  kept  by  McDonald.  They  went  to  McDonald  and  obtained 
the  answer.  On  the  trial  the  defendants  offered,  but  were  not  allowed,  to 
prove  the  communication  of  the  same  to  the  two  defendants'  sureties. 

Held,  that  the  evidence  was  properly  excluded  under  section  829  of  the 
Code  of  Civil  Procedure. 

That  the  lessees  were  interested  in  the  result,  as  it  appeared  that  they 
were  in  possession  of  the  hotel,  so  that  a  judgment  in  favor  of  the  sureties 
would  leave  them  in  possession  thereof,  and  a  judgment  against  the 
sureties  would  bind  them. 

That,  being  so  interested  in  the  result,  they  could  not  repeat  the  repre- 
sentations of  the  deceased,  made  to  them  when  acting  as  the  agents  of  the 
sureties.      Hill  v.  Woolsey 482 

8. Admissibility  of  the  testimony  of  counsel  as  to  communications  had 

with  a  deceased  person  whose  will  he  drew— Code  of  Civil  Procedure,  §§  835,  886.] 
Upon  a  hearing  in  a  Surrogate's  Court  of  an  application  for  the  probate  of 
a  will,  which  was  resisted  on  the  ground  of  undue  influence,  the  counsel  of 
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the  testatrix,  by  whom  the  will  and  codicils  were  prepared  under  her 
direction,  and  who  superintended,  as  such  counsel,  their  execution  and 
publication,  was  called  as  a  witness  to  show  what  transpired  between  the 
testatrix  and  himself,  when  he  was  called  upon  to  prepare  the  will  and  codicils, 
iu  the  process  of  their  preparation  and  publication. 

Held,  that  an  objection  to  his  testimony,  as  inadmissible  under  sections 
835  and  886  of  the  Code  of  Civil  Procedure,  was  properly  overruled  as 
without  merit. 

That  if  this  were  not  so  it  should  not  defeat  the  probate  of  the  will  in  this 
case  because,  even  if  the  testimony  of  the  counsel,  so  far  as  objected  to, 
were,  eliminated  from  the  case,  there  would  still  be  evidence  remaining 
which  would  not  Justify  a  finding  that  the  will  and  codicils  were  made 
by  the  decedent  under  what  the  law  recognizes  to  be  undue  influence. 

Mattbk  op  Austin 516 

9. The  execution  of  a  chattel  mortgage  i$  not  proved  by  the  production 

of  a  copy  thereof  and  of  a  certificate  of  acknowledgment  attached  thereto,  certified 
by  the  town  clerk.]  Upon  the  trial  of  this  action  of  trover  the  plaintiff, 
who  claimed  title  to  the  property  under  a  chattel  mortgage  given  by  a 
former  owner,  put  in  evidence  a  paper,  certified  by  the  town  clerk  to  be  a 
copy  of  a  paper  on  file  in  his  office.  The  paper,  the  certified  copy  of  which 
was  received  in  evidence,  purported  to  be  a  copy  of  the  chattel  mortgage, 
and  of  a  certificate  of  acknowledgment  as  to  its  due  execution.  An  objection 
of  the  defendant  that  the  certificate  of  the  town  clerk  did  not  prove  the 
existence  and  execution  of  the  original  mortgage  was  overruled  by  the  court. 

Held,  that  it  erred  in  so  ruling.    Maxwell  e.  Inman 265 

1 0. Hypothetical  opinions  inadmissible.  ]    The  defendant,  having  testified 

that  he  signed  a  bond  upon  which  this  action  was  brought  upon  the 
representations  of  one  Risley  that  he  (the  defendant)  was  on  a  former  bond, 
was  asked  by  his  counsel  "would  you  have  signed  the  bond  if  these 
representations  had  not  been  made  to  you." 

Held,  that  the  question  was  properly  excluded.     IIeztodict  e.  Pknfield.  .  176 

11. When  a  verdict  will  be  $et  aside  because  of  the  admission  of  irrelevant 

evidence.]  Upon  the  trial  the  plaintiff,  after  proving  that  a  bond  or 
undertaking  on  appeal,  dated  September,  1882,  was  executed,  was  allowed  to 
put  the  same  in  evidence,  the  objection  of  the  defendant's  counsel  that  it  was 
incompetent  and  immaterial  being  overruled  by  the  court: 

Held,  error;  that  as  the  evidence  so  admitted  was  irrelevant  to  the  issue? 
involved  and  might  have  prejudiced  the  defendant's  case  before  the  jury, 
and  as  the  questions  of  fact  upon  which  the  decision  of  the  case  turned 
were  sharply  contested,  the  judgment  should  be  reversed  and  a  new  trial 
granted,    la. 

12.  Admissibility  of  the  confession  of  a  defendant  in  an  action  for 

adultery  —  a  decree  will  be  granted  when  all  just  reason  to  believe  that  col- 
lusion exists  is  removed.']  In  actions  for  divorce  on  the  ground  of  adultery, 
the  confessions  of  the  defendant  are  always  admissible  In  evidence,  but  to 
avoid  the  danger  of  collusion,  the  court,  before  granting  the  decree,  will 
require  such  corroboration  of  the  confessions  as  to  remove  all  just  suspicion 
of  collusion.  When  that  is  satisfactorily  done  the  confessions  become  a  suffi- 
cient basis  for  a  judgment  for  divorce. 

In  this  case,  in  which  the  Special  Term  denied  a  motion  for  a  decree  of 
divorce,  on  the  ground  that  the  confessions  of  the  defendant  were  not 
sufficiently  corroborated,  the  General  Term,  after  considering  the" evidence, 
reversed  the  order  of  the  Special  Term,  holding  that  there  was  undoubted 
proof  that  the  confessions  were  made;  that  they  were  clear  and  distinct;  that 
they  were  sincere  and  not  collusive,  and  that  they  were  corroborated  by 
the  correspondence  by  letter  of  the  guilty  parties.      Madge  v.  Madge 624 

Amendment  to  the  United  Elates  Constitution  requiring  the  accused  to  be 

confronted  with  the  witnesses  against  him  —  not  applicable  to  trials  in  State 
Courts  for  State  offenses  —  construction  of  this  provision  m  the  bid  of  rights  of 
the  State  of  New  York — right  of  the  accused  to  testify  as  to  a  conversation  with 
a  witness  who  has  testified  as  to  a  confession  made  by  him  —  right  of  the  accused 
to  cross-examine  a  witness  in  order  to  show  bias  against  him. 

See  People  v.  Penhollow 108 
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Action  to  reach  the  surplus  income  of  a  timet  fund—  the  habits  and 

ability  of  the  cestui  que  trust  are  to  be  considered  in  determining  the  amount  to 
be  allowed  to  him  for  his  maintenance —  the  plaintiff  must  prove  that  there  is  a 
surplus. 

See  Kilroy  v.  Wood G3G 

Statements  of  third  persons  —  when  inadmissible  as  evidence  against  a 

jxtrty. 

See  Fay  v.  Hebbard 490 

Civil  damage  act — what  evidence  wiU  support  a  verdict  that  a  suicide 

resulted  from  intoxication. 

See  Blatz  v.  Rohrrach 403 

The  recital  in  a  sheriff's  deed  that  an  execution  has  been  issued  does  not 

prove  that  fact— statute  of  limitations—  Coda  of  Civil  Procedure,  §§  365,  868, 
378  —  when  a  possession  wiU  be  deemed  adverse. 

See  Hasbrouck  v.  Burhans 876 

When  acts  and  declarations  of  a  former  owner  of  a  mortgage  are  admit- 
ted as  a  part  of  the  res  gestae  to  prove  its  payment. 

See  Holcomb  v.  Campbell 898 

Parol  evidence  is  inadmissible  to  explain  a  patent  ambiguity  —  when  a 

condition  will  be  held  invalid  for  uncertainty  because  of  unfiled  blanks  therein. 

See  Vandevoort  v.  Dewey 68 

When  a  reduction  in  the  rent  reserved  by  a  lease  under  seal  can  be  proved 

by  unsealed  indorsements  thoreon. 

See  Hart  v.  Hazard 209 

Damages  —  examination  of  witness  as  to  the  amount  thereof —  what  ques- 
tions are  allowable. 

See  Rogers  v  Ambon 486 

Action  for  the  conversion  of  personal  property  —  the  burden  of  proving  a 

gift  rests  upon  the  party  claiming  it — when  a  charge  that  the  defendant  must 
establish  the  gift  beyond  a  suspicion  will  be  sustained. 

See  Lewis  v.  Merritt 161 

The  opinion  of  a  witness,  as  to  who  is  the  person  alluded  to  in  a  libelous 

publication,  is  not  admissible  —  meaning  of  the  term  "  infamous  crime  n  —  a  libel 
is  not  one. 

See  People  v.  Parr 813 

As  to  personal  transactions  with  a  deceased  person  —  to  what  cases  the 

prohibition  does  not  extend  —  Code  of  Civil  Procedure,  §  829. 

See  Blaesi  v.  Blaesl 159 

Witness — cross-examination  to  impeach  his  character  —  he  cannot  be 

asked  upon  what  charge  he  has  been  arrested. 

See  Smith  v.  Mulford 847 

Of  a  custom,  as  to  the  manner  in  which  other  persons  conduct  their  busi- 
ness, is  not  admissible  in  favor  of  a  defendant  sued  for  negligently  conducting 
his  business. 

See  Wright  v.  Boller 77 

— 1~  What  proof  of  the  publication  of  a  wiU  wiU  justify  the  submission  of  the 
question  to  the  jury  —  no  formal  statement  is  necessary. 

See  Jones  v.  Jones 568 

Will  —  what  proof  as  to  its  execution  by  the  testator  wiU  justify  its 

admission  to  probate. 

See  Matter  op  Hunt 434 

Inspection  of  books  and  papers  —  an  order  compelling  their  production 

will  not  be  granted  unless  it  is  needed  to  enable  the  parly  to  present  his  own  case. 

See  Sanger  v.  Seymour 641 

»  Witness  —  what  questions  may  be  asked  for  the  purpose  of  discrediting  him. 

See  Yager  v.  Person 400 

Of  good  character  —  must  be  considered  by  the  jury  in  all  cases. 

See  People  v.  Clements 858 

Huk— Vol.  XLII        89 
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EXOIBE  00X1LTS8I0NEBS  —  Commmmioners  of  excise  in  the  city  of 
New  York —  maybe  appointed  by  the  mayor  wit/tout  confirmation  by  the  board 
cf  aldermen— 1884,  chap.  48.  T  Under  the  authority  conferred  upon  the 
mayor  of  the  city  of  New  York  by  chapter  43  of  1884,  which  directs  that 
"  all  appointments  to  office  in  the  city  of  New  York,  now  made  by  the  mayor 
and  confirmed  by  the  board  of  aldermen,  shall  hereafter  be  made  by  the  * 
mayor  without  such  confirmation,"  the  mayor  is  authorized  to  appoint  com- 
missioners of  excise,  and  no  confirmation  of  such  appointment  by  the  board 
of  aldermen  is  now  required.     People  jbx  bxl.  Haughton  v.  Andrews.  . .  614 

EXECUTION'S  —  Beosveer  in  supplementary  proceeding*]  1.  Upon  an 
appeal  by  the  plaintiff  from  an  order  made  at  Special  Term  denying  his 
motion  that  the  court  direct  and  require  the  defendant  to  execute  and 
deliver  to  the  receiver  —  appointed  in  supplementary  proceedings  instituted 
upon  the  Judgment  recovered  in  this  action  —  a  conveyance  of  his  interest 
in  lands  situate  in  the  State  of  Illinois,  and  punish  him,  for  contempt, 
because  of  his  disobedience  of  an  order  of  the  county  Judge  of  Ontario 
county  directing  him  to  make  such  conveyance  : 

Held,  that  the  order  should  be  affirmed. 

That  the  power  conferred  by  sections  297  and  398  of  the  old  Code  upon 
the  Judge  acting  in  such  proceedings  to  order  any  property  of  the  judgment 
debtor,  not  exempt  from  execution,  to  be  applied:  towards  the  satisfaction  of 
the  Judgment,  ceased  upon  the  repeal  or  these  sections  by  chapter  417 
of  1877.    Smith  e.  Todsb 28 

2. The  UOe  to  only  euch  real  estate  of  the  debtor  as  lies  within  Ms  State 

is  tested  in  him—  Code  of  Civil  Procedure,  %  2468.]  That  although  this  court 
may  and  will  exercise  its  equity  powers  at  Special  Term  upon  motions  to 
compel  conveyances  to  be  made  to  receivers,  in  actions  where  the  facts  and 
circumstances  are  such  as  not  to  require  a  trial  of  issues  in  an  action  brought 
for  the  purpose  of  determining  the  question  upon  which  the  right  to  relief 
depends,  yet  it  could  not  make  the  order  applied  for  in  this  case,  for  the 
reason  that  the  title  to  the  real  estate  in  Illinois  was  not  vested  in  the  receiver, 
as  section  2468  of  the  Code  of  Civil  Procedure,  providimg  for  the  vesting  of 
the  property  of  the  Judgment  debtor  in  the  receiver,  expressly  excepts  "  real 
property,"  the  title  to  which  is  *•  only"  to  vest  in  him  from  the  time  when 
the  order,  or  a  certified  copy  thereof  is  filed  with  the  clerk  of  the  county 
where  it  is  situated,  thereby  requiring  the  situs  of  all  real  estate,  to  be  vested 
in  him,  to  be  within  the  limits  of  this  State.    Id. 

8. Judgment  creditor's  suit.]    That  the  plaintiff's  remedy  was  by  a 

Judgment  creditor's  action  under  the  provisions  of  article  1  of  title  4  of 
chapter  15  of  the  Code  of  Civil  Procedure.    Id. 

Enforcement  of  a  direction  in  an  order  requiring  costs  or  money  to  be  paid 

to  any  person  —  the  remedy  is  by  execution  and  not  by  attachment—  Code  OwS. 
Procedure  %  779. 

See  Forstman  v.  Sohuutikg 648 

BZE0UT0B8  AND  ADMINISTBATOBJ3  —  Payments  made  by  an 
administrator  to  an  infant  will  not  be  aUotted.]  1.  Upon  an  accounting  of  one 
George  Hyland,  as  administrator  of  one  Baxter,  it  appeared  that  Baxter  died 
on  May  27,  1862,  intestate,  leaving  a  widow,  Bridget,  and  three  infant 
children ;  that  on  June  6,  1862,  the  said  George  Hyland  and  the  widow  were 
appointed  administrators ;  that  Hyland  took  possession  of  the  personal 
estate,  consisting  of  livery  property*  continuing  the  livery  business  until 
August,  1862,  when  he  sold  the  property  on  terms  of  credit,  under  which 
the  last  payment  was  not  made  until  September,  1866.  An  inventory  was 
made  soon  after  the  appointment  of  the  administrators,  but  was  not  filed 
until  in  June,  1872;  nor  was  any  guardian  appointed  for  the  children  until 
in  May,  1872. 

Upon  the  hearing  before  an  auditor,  appointed  to  examine  the  accounts  o£ 
the  administrators  and  report  thereon,  evidence  was  given  tending  to  show 
that  the  widow  and  her  family  were  substantially  without  means  of  support, 
other  than  such  as  were  derived  from  her  services  and  the  estate  or  the 
deceased,  except  that  a  small  amount  was  received  by  her  from  the  rent  of  a 
house  in  her  possession;  that  the  administrator,  Hyland,  from  time  to  time 
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furnished  her  with  money  and  articles  of  merchandise,  which  she  received 
in  her  capacity  as  administratrix  aud  appropriated  to  the  support  of  the 
minor  children. 

Held,  that  as  no  general  guardian  had  been  appointed  for  the  infant  defend- 
ants, and  no  one  was  entitled  to  receive  any  portion  of  the  fund  in  the  hands 
of  the  administrators,  the  acting  administrator  had  no  legal  right  to  hand 
over  to  his  co-administrator  any  of  the  assets  in  his  hands,  or  to  furnish 
supplies  for  the  family  of  the  intestate  at  the  expense  of  the  estate. 

Htlakd  «.  Baxteb 9 

2. When  an  equitable  claim  for  supplies  and  necessaries  furnished  to  the 

infant  wtU  be  recognised.  ]  That  to  establish  an  equitable  right  in  behalf  of  the 
administrator  to  an  allowance  or  credit,  as  against  the  estate  of  the  children, 
the  administrator  must  show  that  he  acted  with  good  faith,  and  that  the 
necessities  of  the  minors  required  the  expenditure  of  the  moneys.    Id. 


8. The  Surrogate's  Court  hoe  power  to  allow  such  a  claim.']    That  the 

Surrogate's  Court  had  jurisdiction  to  fully  adjust  and  award  any  equities 
existing  between  the  parties  and  in  behalf  or  Hyland.    Id. 

4. Difficulty  of  apportionment]  That  the  fact  that  it  might  be  diffi- 
cult to  make  the  apportionment  between  the  children,  so  as  to  definitely 
and  correctly  charge  their  respective  shares  with  the  amounts  supplied, 
would  not  justify  the  court  in  refusing  to  make  such  apportionment,  as  the 
same  difficulty  would  have  existed  in  the  accounting  of  the  widow,  if  she 
had  been  the  general  guardion  of  all  the  children,  as  they  were  of  one 
family.    Id. 

5. Severance  of  the  family.]    A  rule  which  requires  the  severance  of  a 

family  for  the  protection  of  a  guardian  in  his  account,  would  be  harsh  and 
the  consequences  unnatural,    id. 

6. Sales    from  a  trustee  to  infant  beneficiaries  will  not  be  sustained.] 

The  evidence  showed  that  a  considerable  portion  of  the  amount  claimed  by 
the  administrator  was  for  goods  sold  from  his  store,  he  being  engaged  in 
carrying  on  mercantile  business  for  profit. 

Held,  that  unless  special  reasons  were  shown  to  exist  in  this  case  those 
amounts  should  be  disallowed  under  the  rule  prohibiting  trustees  from 
dealing  with  infant  beneficiaries.    Id. 

7. Letters  of  administration — when  they  may  be  granted  without  issu 

ing  a  citation  to  non-residents—  Code  of  OwU  Procedure,  §  2662.]  Lydia  C. 
Libbey,  a  resident  of  the  city  of  Brooklyn,  died  there  intestate,  leaving  a 
daughter,  Emma,  who  then  resided  in  that  city,  and  a  husband,  who  resided 
in  the  State  of  Maine.  The  daughter  presented  a  petition  to  the  surrogate 
praying  that  letters  of  administration  upon  her  mother's  estate  might  be 
issued  to  her.  A  few  days  thereafter  the  husband  presented  a  similar  peti- 
tion asking  that  letters  be  issued  to  him.  The  surrogate  granted  letters  to 
the  daughter. 

Held,  that  as  it  appeared  that  the  husband  was  a  non-resident  the  surro- 
gate was  authorized,  by  section  9662  of  the  Code  of  Civil  Procedure,  to  grant 
the  letters  to  the  daughter  on  the  presentation  of  her  petition,  without  Issu- 
ing any  citation  to  the  husband. 

That  he  could  exercise  this  power  as  well  after  as  before  the  filing  of  the 
petition  of  the  husband.    Libbey  e.  Mason 470 

8. Evidence  of  non-residence.]    That  the  non-residence  of  the  husband 

was  decisively  established  by  the  fact  that  he  voted  regularly  in  the  State 
of  Maine,  where  he  owned  a  small  place  and  was  accustomed  to  pass  most 
of  his  time.    Id. 

9. When  money  received  by  an  executor  under  a  policy  of  insurance  on 

the  life  of  the  testator  is  not  assets  of  his  estate.]  Upon  the  application  of  the 
petitioner,  the  widow  of  one  Van  Dermoor,  an  order  was  made  by  a  Surro- 
gate's Court  directing  the  executor  of  Van  Dermoor  to  pay  to  the  petitioner 
the  money  received  by  him,  under  a  policy  of  insurance  upon  the  life  of  the 
deceased  which  made  the  amount  insured  payable  "  to  the  said  assured,  his 
executors,  administrators  or  assigns,  *  *  *  for  the  benefit  of  his  widow. 
if  any." 
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Held,  that  the  money  belonged  to  the  widow,  and  was  received  by  the 
defendant,  not  as  assets  of  the  estate  of  the  deceased,  but  that  he  received 
it  as  a  trustee  under  the  policy  for  the  widow. 

That  the  order  should  be  reversed,  as  the  surrogate  had  no  jurisdiction 
to  make  it.    Matter  of  Van  Dermoor. 826 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  his  debts  — 

what  allegations  the  petition  should  contain  when  made  by  a  creditor  —  the  cost  of 
a  tombstone  is  to  be  treated  as  a  part  of  the  funeral  expenses  —  costs  cannot  be 
allowed  by  the  surrogate  until  the  proceeds  of  the  sale  have  been  paid  to  the  county 
treasurer. 

See  Matter  of  Laird  v.  Arnold 186 

Reference  of  a  disputed  claim  against  the  estate  of  a  deceased  person  is  a 

special  proceeding —an  appeal  should  be  taken  from  the  order  of  the  Special  Term 
confirming  the  referee's  report  and  not  from  the  Judgment  —  the  plaintiff  is  enti- 
tled to  recover  his  disbursements,  as  a  matter  of  right,  under  section  817  of  the 
Code  of  Procedure,  which  was  not  repealed  by  chapter  417  of  18 17. 

See  Hatch  v.  Stewart 164 

Reference  to  determine  as  to  the  existence  of  judgments  or  liens  on  funds 

arising  from  a  *ale  in  partition  —  when  a  judgment  recovered  against  the  execu- 
tors of  the  owner  will  be  paid  therefrom  —  interest  cannot  be  charged  on  an 
amount  advanced  from  the  estate  to  persons  entitled  thereto  out  of  the  share  of 
such  person  with  proceeds  of  sale. 

£mPlatt  o.  Platt. 593 

Surrogate  — order  opening  a  decree  —  how  reviewed  —  Oode  of  Civil  Pro- 
cedure, §  2481,  sub.  6. 

See  People  ex  rbl.  Stevens  v.  Lott 408 

—  Refusal  of  an  executor  or  administrator  to  consent  to  refer  a  claim  — 
when  the  claimant  *'*  entitled  to  recover  costs — effect  of  the  certificate  of  the  judge 
or  referee  as  to  the  refusal  to  refer—  Code  of  Civil  Procedure,  %  1886. 

See  Ely  v.  Taylor 205 

Construction  of  an  agreement — when  the  words  "  legal  representatives  " 

means  executors  and  administrators,  and  not  next  of  kin. 

See  Greenwood  v.  Holbroox 688 

An  executor  will  be  compelled  to  pay  compound  interest  only  in  cases  of 

gross  delinquency  —  interest  on  a  legacy,  from  what  date  allowable. 

See  Thorn  v.  Garner 507 


Assessment  of  personal  property— when  all  the  estate  may  be  ■ 

against  one  of  several  executors. 

See  People  ex  rel.  Neustadt  v.  Coleman 581 

Reference  of  disputed  claims  against  an  estate — what  claims  maybepassed 

by  the  referee— his  report,  when  confirmed,  binds  the  surrogate  and  can  only  be 
reviewed  on  appeal. 

See  matter  of  Gray 411 

Reference  of  a  disputed  claim  against  a  decedents  estate. 

See  Reference. 

EXEMPLARY  DAMAGES: 

See  Damages. 

EXEMPTION  —  From  taxation. 
See  Taxes. 

EXPERTS: 

See  Witnesses. 

EXTENSION  —  Qf  time  of  payment  of  a  debt  —  by  accepting  as  collateral  an 
assignment  of  accounts  not  due. 
See  Contract. 

EXTRA  ALLOWANCE. 

See  Costs. 
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FALSE  CERTIFICATE  —  That  the  stock  of  a  corporation  is  paid  in  fulL 

Sec  CORPORATION. 

FALSE  PBETENSE8: 

See  Crimes. 

FALSE  REPRESENTATIONS  —  In  contracts  for  sale  of  personal  property. 

See  Sales. 

FERRIES  — Bight  of  a  railroad  company  to  acquire  a  lease  of  a  ferry  fran- 
chise, not  having  either  end  at  (fie  railroad  terminus  —  chap.  198  of  1884. 

See  Starin  v.  Mayob,  Etc 640 

FILING — In  public  office. 
See  Records. 

FINE  —  For  contempt. 
See  Contempt. 

FIRM: 

See  Partnership. 

FISCAL  OFFICER: 

See  Municipal  Corporation. 

FORECLOSURE  —  Of  lien  of  legacy  on  real  estate. 
See  Wills. 

FORFEITURE— Of  a  policy  of  insurance  by  the  non-payment  of  the  premium— 
what  notice  must  be  given  to  the  policyholder — chap.  821  of  1877. 

See  Phelan  t>.  Northwestern  Mutual  Life  Ins.  Co 419 

FRAUD  —  Summary  proceedings  to  recover  possession  of  land  —  when  the  vali- 
dity of  a  lease  may  be  attacked  in  such  proceedings,  by  the  defendant,  for  fraud  — 
when  an  equitable  action  to  cancel  the  (ease  will  lie. 

See  Becker  v.  Church 268 

False  certificate  as  to  the  stock  of  a  company  being  paid  infuU— 1875, 

chap.  611,  §  21  —  over-valuation  of  property  purchased  by  a  company  and  paid 
for  in  stock. 

See  Huntington  v.  Attrill 459 

FRAUDULENT  CONVEYANCE  —  Action  by  a  creditor  to  set  aside  a 
fraudulent  conveyance  made  by  a  debtor  —  it  cannot  be  maintained  by  a  general 
creditor — proof  of  the  non-payment  of  a  claim,  allowed  by  the  legal  representa- 
tives in  another  State,  does  not  show  that  the  plaintiff  has  exhausted  his  legal 
remedies — although  the  law  of  that  State  will  not  permU  a  suit  to  be  brought. 

See  National  Tradesmans'  Bank  v.  Wetmorb. 859 

General  assignment  by  partners  —  when  it  includes  individual  as  weU  as 

partnership  property — right  of  the  partners  to  pay  out  of  their  individual  prop- 
erty partnership,  in  preference  to  individual  creditors  —  when  the  right  to  recover 
property  fraudulently  transferred  by  an  assignor  passes  to  the  assignee. 

See  Becker  v.  Leonard 221 

Fraudulent  assignment  —  it  must  be  set  aside  if  any  part  thereof  was 

made  with  intent  to  defraud. 

See  National  Bank  of  Granville  v.  Cohn 881 

Practice  —  the  grantor  must  be  made  a  party  to  an  action  to  set  aside  a 

conveyance  as  fraudulent. 

See  Hubbell  v.  Merchant's  National  Bank 200 

When  a  sale  of  the  property  of  an  insolvent  company  wiU  be  held  void. 

See  Third  National  Bank  v.  Elliott 121 

See  Assignment. 

FUNERAL  EXPENSES—  The  cost  of a  tombstone  is  to  be  treated  as  part  of. 

See  Matter  op  Laird  v.  Arnold 186 
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QAB  — Lease  of  land*  to  be  used  far  the  purpose  of  boring  for  oil  or  gas  —  con- 
struction of  covenants  contained  in  it— when  a  covenant  will  be  held  void  for 
uncertainty. 

See  Baton  v.  Wilcox »* 

GENER AL  ASSIGNMENT : 

See  Assignment. 

OUT  —  Action  for  the  conversion  of  personal  property  — the  burden  of  prov- 
ing a  gift  rests  upon  the  party  claiming  it — when  a  charge  that  the  defendant 
must  establish  the  gift  beyond  a  suspicion  wiU  be  sustained.  £ 

See  Lewis  v.  Mekritt 101 

GRANTOR  AND  GRANTEE: 

See  Vendor  and  Purchaser, 
Deeds. 

GUARANTY  —  Accommodation  indorser  —  when  he  cannot  compel  the  guar- 
antor of  a  note  to  contribute. 

See  Phillips  v.  Plato 180 

GO VERNMENT  GRANTS  —  Cf  land. 

See  Lane. 

GBANTS—  Cf  lands  by  the  crown— construction  of  it— the  town  of  Bast 
Hampton  took  title  under  the  grant  from  the  crown. 

See  Atkinson  v.  Bowman 404 

GUARDIAN— Action  against  sureties  upon  a  general  guardian's  bond — as 
to  whether  it  should  be  brought  in  the  name  of  the  infant  or  of  the  guardian.] 
1.  This  action  was  brought  by  the  plaintiff,  as  general  guardian  of  the  estate 
of  an  infant,  against  the  sureties,  upon  a  bond  given  by  a  former  guardian 
of  the  same  infant,  upon  his  appointment  by  the  Surrogate's  Court.  Upon  the 
trial  the  defendants  objected  to  the  maintenance  of  the  action  by  the  plaintiff, 
upon  the  ground  that  it  should  have  been  brought  in  the  name  of  the  infant, 
by  the  plaintiff  as  her  guardian. 

Held,  that  in  view  of  the  conflict  of  authority,  as  to  the  right  of  the  plain- 
tiff to  maintain  the  action  as  general  guardian  of  the  infant,  the  court  would 
hold  that  the  suit  was  properly  brought,  but  would  allow  the  plaintiff,  if  he 
so  elected,  to  change  the  title  so  as  to  make  the  action  one  by  the  infant,  by 
the  plaintiff  as  his  general  guardian. 

The  guardian,  who  was  the  principal  in  the  bond,  died  on  October  28, 1884, 
intestate,  the  public  administrator  of  the  city  of  New  York  being  appointed 
to  administer  upon  his  estate.  He  found  no  assets,  except  six  dollars  and 
forty  cents  and  an  old  desk  containing  a  quantity  of  stationery  and  papers,  and 
none  of  the  assets  belonging  to  the  infant.  On  January  8, 1884.  the  guardian 
had  filed  his  sworn  account  with  the  surrogate,  showing  $12,137.40  to  be  then 
in  his  hands;  and  it  was  proved  that,  in  September,  1884,  he  converted 
twenty-five  shares  of  the  Mercantile  Trust  Company  stock,  valued  in  his 
inventory  at  $8,500,  by  transferring  it  from  himself,  as  guardian,  to  himself 
as  an  individual,  and  thereafter  selling  it. 

Held,  that  an  objection  that  the  action  would  not  lie  against  the  defendants, 
as  sureties,  without  an  accounting  before  the  surrogate  was  properly  over- 
ruled.   Perkins  v.  Stimmel 620 

2. When  an  action  will  lie  against  the  sureties  on  the  bond  before  an 

accounting  has  been  had  by  the  guardian.  ]  That,  although  an  accounting  is  one 
of  the  conditions  of  the  bond,  for  a  breach  of  which  the  sureties  are  liable, 
yet  it  is  not  the  only  condition,  the  primary  condition  being  that  the  guardian 
"  will,  in  all  things,  faithfully  discharge  the  trust  reposed  in  him."  the  breach 
of  which  condition,  in  this  case,  justified  the  bringing  of  the  action. 

That,  while  the  courts  will  require  an  accounting  by  the  guardian,  when  that 
will  be  necessary  or  availing  to  establish  the  extent  of  the  sureties'  liabilities, 
and  when  it  is  practicable  to  have  one,  yet,  where  it  is  a  proceeding  of  no 
use  or  advantage  to  the  sureties,  and  can  only  result  in  subjecting  them  to  the 
burden  of  a  double  litigation,  it  will  not  be  required.    Id. 
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GUARDIAN  —  Continued,  pass 

8. Proceedings  for  the  removal  of  a  guardian  —  may  be  commenced  by  a 

petition.]  This  proceeding  was  instituted  by  a  petition  presented  by  an 
executor  of  the  will  of  E.  R.  B.  King,  deceased,  to  have  the  testamentary 
guardian  of  the  infant  children  of  the  deceased  removed,  upon  the  ground 
that  the  guardian  was  not  a  competent  and  proper  person  to  have  the  care  and 
custody  of  the  children. 

Held,  that  an  objection  that  the  proceedings  could  not  be  lawfully  com- 
menced by  petition,  but  that  they  should  have  been  commenced  "by  the 
service  of  a  summons,  was  not  maintainable.    Matter  of  King 607 

4. The  Supreme  Court  hoe  power  to  remove  a  testamentary  guardian.'] 

That  the  further  objection,  that  the  Supreme  Court  had  no  authority  to 
remove  a  testamentary  guardian,  was  equally  incapable  of  being  maintained. 

That  as  the  court  had  the  authority  to  deprive  a  parent  himself  of  the 
custody  of  his  children,  where  that  was  proven  to  be  necessary  for  their 
benefit,  it  must  certainly  be  equally  authorized  to  remove  a  guardian  who 
derives  his  or  her  authority  wholly  from  the  parent.    Id. 

HEALTH  BO  ABB  —  Board  of  health— expenses  incurred  in  abating  a 
nuisance  are  to  be  charged  upon  the  occupant — 1860,  chapter  824,  as  amended 
by  chapter  169  of  1854;  chapter  790  of  1867  and  chapter  761  of  1868.1  Sections 
8  and  4  of  chapter  824  of  I860,  conferred  upon  boards  of  health  power  to 
make  regulations  concerning  the  suppression  and  removal  of  nuisances 
and  provided  that  persons  violating  them  should  be  deemed  guilty  of  a 
misdemeanor.  By  chapter  790  of  1867  these  sections  were  so  amended  as 
to  confer  upon  the  board  the  power  to  make  orders  in  special  or  individual 
cases,  and  as  amended  they  authorized  the  board,  when  its  orders  were  not 
complied  with  to  suppress  a  nuisance,  and  directed  that  the  expense  thereof 
should  be  a  charge  on  the  occupant,  or  any  or  all  of  the  occupants,  and  that 
it  might  be  sued  tor  and  recovered  by  the  board  and  made  it  a  lien  upon 
the  property. 

Section  5  of  the  act  of  1850,  which  provided  that  "all  the  expenses" 
incurred  by  the  boards  in  the  execution  of  the  act  should  be  a  county 
charge,  was  amended  by  chapter  169  of  1864,  so  as  to  charge  the  town  with 
so  much  of  the  said  expenses  as  should  exceed  the  sum  of  $800.  Chapter  761 
of  1868  amended  this  section  by  providing  that  "all  expenses  incurred  by 
the  several  boards  of  health,  in  the  execution  and  performance  of  the  duties 
imposed  by  this  act,  shall  be  a  charge  only  on  their  respective  cities, 
villages  and  towns,"  to  be  audited,  levied  and  collected  as  other  city, 
village  and  town  charges. 

Held,  that  the  provisions  added  to  section  4  by  the  act  of  1867,  charging 
the  expense  incurred  in  abating  a  nuisance  upon  the  occupants  of  the 
property,  and  giving  a  remedy  by  action  against  them  and  a  lien  on  the 
premises,  was  not  repealed  or  affected  by  the  passage  of  chapter  761  of  1868. 

That  the  latter  act  must  be  construed  to  apply  to  such  expenses  only  as 
were  not  covered  by  section  4  as  amended  by  the  act  of  1867. 

Prendergabt  v.  Village  Schagticoke 817 
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HIGHWAYS  —  Laying  out  and  opening  of  a  highway— Commissioners  q 
highways  wiU  not  be  compelled  to  do  so,  tf  the  public  will  derive  no  benefit  from  it 
The  dwelling-house  and  out-buildings  of  the  relator  are  located  about  87i 
feet  northerly  of  a  public  highway  in  the  town  of  East  Fishkill,  access  thereto 
being  obtained  by  means  of  a  private  way  across  the  land  of  another  private 
owner,  and  the  land  of  a  railroad  company.  In  1886  proceedings  were 
instituted  by  the  relator  to  procure  a  public  highway  two  rods  wide  from 
his  residence  to  the  old  road,  and  all  the  steps  and  measures  required  by 
the  law  were  taken  for  that  purpose  and  the  jury  certified  to  the  necessity 
of  the  improvement,  and  the  certificate  of  the  jury  was  delivered  to  the 
commissioners  of  highways  of  the  town,  who  forthwith  filed  it  with  the  town 
clerk. 

The  relator  thereupon  released  all  claim  for  damages  to  result  from  the 
improvement,  and  agreed  to  fence  the  road  and  indemnify  the  town  against 
all  damages  and  all  expenses  of  litigation.  The  highway  commissioners 
having  refused  to  lay  out  the  road,  the  relator  applied  for  a  peremptory  writ 
of  mandamus  commanding  them  to  do  so. 
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HIGHWAYS  —  Continued.  ***■ 

Held,  that  the  motion  was  properly  denied,  as  it  appeared  that  the  road, 
if  laid  ont  and  opened,  would  be  beneficial  to  the  relator  only  and  not  to  the 
general  public,  while  the  burden  of  its  construction  and  maintenance  would 
be  imposed  upon  the  town. 

People  ex  rel.  Ashley  t>.  Commissioners  of  Highways 463 

HOMICIDE— Wt2—  the  right  of  a  devises  to  take  thereunder  is  not  affected  by 
the  fact  that  he  willfully  murdered  the  testator. 

Bee  Preston  v.  Palmer 888 

HORSE  BAILROAD: 

See  Railroad. 

HUSBAND  AND  WIFE  —  Admissibility  of  the  confession  of  a  defendant  in 
an  action  for  adultery —  a  decree  will  be  granted  when  all  just  reason  to  believe 
that  collusion  exists  is  removed. 

See  Madge  v.  Madge 834 

liability  of  a  married  woman  on  a  note  —  when  determined  by  the  laws  of 

the  State  where  the  contract  is  made,  and  not  by  those  of  the  State  in  which  pay- 
ment is  to  be  made. 

See  Voigt  v.  Brown 894 

Action  for  partition  —  a  tenant  by  the  curtesy  of  an  undivided  share  may 

maintain  it—  Code  of  Civil  Procedure,  §  1532. 

fi^TiLTON  v.  Vail 838 

INDICTMENT — Indictment  for  perjury  -—  the  falsity  of  the  facts  sworn  to  by 
the  accused  must  be  averred  therein  —  evidence  cf  good  character— must  be  con- 
sidered by  the  jury  in  all  cases. 

See  People  v.  Clements 853 

Criminal  pleadings — what  must  be  alleged  in  an  indictment  in  order  to 

justify  a  conviction  of  grand  larceny  for  obtaining  goods  under  false  pretenses, 
under  section  528  of  the  Penal  Code. 

See  People  v.  Dumar 80 

See  Penal  Code. 
Crimes. 
INDORSEMENT : 

See  Bills  and  Notes. 

INFAMOUS  CRIME: 

See  Crimes. 

INFANT  —  When  allowed  to  avoid  a  transfer  of  stock  belonging  to  her,  and 
bearing  her  signature.]  I.  This  action  was  brought  to  recover  the  amount 
secured  to  be  paid  by  a  promissory  note  given  by  the  defendant  Redfield, 
and  to  have  sixteeen  shares  of  bank  stock,  alleged  to  have  been  assigned  as 
collateral  security  for  the  note,  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  note.  The  stock  did  not  belong  to  liedfield,  but  belonged  to  the 
defendant  Baker,  for  whom  Redfield  acted  as  guardian.  While  the  defend- 
ant Baker  was  under  the  age  of  twenty-one  years,  and  in  or  about  the  year 
1872,  she,  at  the  request  of  Redfield,  wrote  her  name  upon  the  back  of 
the  certificate,  without  being  told  for  what  purpose  he  desired  her  signature 
and  without  any  arrangement  that  the  shares  should  be  transferred  to  him,  or 
that  he  should  be  at  liberty  to  sell  or  dispose  of  them.  Under  her  name,  as 
she  had  written  it,  her  own  name  was  again  written  by  Redfield  as  her 
attorney. 

Held,  that  as  there  was  no  intention  on  her  part  to  supply  Redfield  with 
the  evidence  of  the  ownership  of  these  shares,  she  was  not  estopped  from 
disputing  the  validity  of  the  title  acquired  by  the  plaintiff. 

That  even  if  the  shares  had  been  received  by  the  assignor  of  the  plaintiff, 
or  the  plaintiff  himself,  in  reliance  upon  the  signature  of  the  ward,  she  would 
not  be  legally  bound,  as  she  was  an  infant  at  the  time,  and  the  law 
would,  in  the  absence  of  any  actual  representation  concerning  her  signa- 
ture or  her  age,  permit  her  to  avoid  its  effect  on  the  ground  of  her  infancy. 
Smith  v.. Baker 504 
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2.  —  Extra  allowance  —  the  court  cannot  presume  bank  stock  to  be  worth 
more  than  its  par  value.  ]  The  shares  were  for  the  sum  of  twenty-five  dollars 
each,  and  no  evidence  was  given  that  they  exceeded  in  value  that  amount 
The  judgment  of  the  court  below  denied  the  fight  of  the  plaintiff  to  appro- 
priate this  stock  to  the  payment  of  his  debt,  ana  granted  an  extra  allowance 
of  eighty  dollars  to  the  defendant  Baker. 

Held,  that  the  court  could  not  presume  the  shares  to  be  worth  more  than 
their  par  value,  and  that  the  allowance  should  be  reduced  to  twenty 
dollars.    Id. 

Payments  made  by  an  administrator  to  an  infant  will  not  be  allowed — 

when  an  equitable  claim  for  supplies  and  necessaries  furnished  to  the  infant  will 
be  recognised  —  the  Surrogate's  Court  has  power  to  allow  such  a  claim  —  sales 
from  a  trustee  to  infant  beneficiaries  will  not  be  sustained. 

See  Htlakd  v.  Baxter 9 

Action  against  sureties  upon  a  general  guardian's  bond  —  as  to  whether 

it  should  be  brought  in  the  name  of  the  infant  or  of  the  guardian  —  when  an 
action  will  lie  against  the  sureties  on  the  bond  before  an  accounting  has  been  had 
by  the  guardian. 

See  Perkins  v.  Stimmel 580 

INJUNCTION  —  Duty  of  a  corporation,  engaged  in  a  public  business^  to  serve 
all  impartially  —  when  regulations  established  by  it  will  be  held  void  as  unreason- 
able —  when  an  injunction  will  be  granted  although  damages  might  be  recovered 
vi  an  action  at  law. 

See  Smith  v.  Gold  and  Stock  Telegraph  Co 454 

Jurisdiction  of  the  court  to  restrain  the  trustees  of  a  religious  corporation 

from  diverting  the  property  from  the  church  or  denomination  to  which  the  cor- 
poration is  attached  — 1875,  chap.  79  — 1876,  chap,  176. 

See  People  ex  rel.  Peck  v.  Con  ley 98 

INJURY: 

See  Negligence. 

INSPECTION: 

See  Discovery. 

INSURANCE  —  Mutual  benefit  association  —  suicide  is  not  a  violation,  or  an 
attempt  to  violate,  a  criminal  law.\  I.  The  decision  made  by  this  court  in 
the  case  of  Darrow  v.  Family  Fund  Society  (supra,  p.  245),  holding  that  the 
suicide  of  a  member  of  a  corporation  organized  under  chapter  175  of  1883,  did 
not  come  within  the  meaning  of  the  provision  contained  in  the  certificate, 
that  it  should  be  void  if  the  assured  should  die  "in  the  violation  of,  or 
attempt  to  violate,  any  criminal  law,"  reaffirmed  and  followed. 

Freeman  «.  National  Benefit  Society 252 

2. Duty  of  a  corporation  to  make  an  assessment  to  pay  death  claims,']    By 

a  certificate  of  insurance  issued  by  the  defendant  there  was  to  be  paid  to  the 
plaintiff,  "if  living,  *  *  *  in  ninety  days  after  due  proof  of  the  death 
of  said  member,  a  sum  equal  to  the  amount  received  from  a  death  assessment, 
but  not  to  exceed  three  thousand  dollars;*'  and  the  fourth  condition  thereof 
provided  that  "  the  death  claim  under  this  contract  shall  be  payable  in  ninety 
days,  after  satisfactory  proof  of  the  death  of  the  said  member  shall  have  been 
furnished,"  as  therein  provided.  The  defendant  objected  to  the  right  of  the 
plaintiff  to  maintain  the  action  to  recover  this  amount  upon  the  ground  that 
ihe  promise  to  pay  was  contingent,  the  beneficiary  being  restricted  to  a  fund 
to  be  procured  by  an  assessment,  and  that  no  proof  of  the  existence  of  such 
fund  was  given. 

Held,  that  these  objections  were  properly  overruled  for  the  following 
reasons: 

First.  That  the  requirement  that  payment  was  to  be  made  in  ninety  days 
implied  that  there  was  an  obligation  on  the  part  of  the  company  to  proceed 
and  make  the  necessary  assessment  to  raise  the  fund 

Second.  That  as  the  defendant  had  the  power  to  make  the  assessment,  it 
could  not  resist  the  payment  ol  the  plaintiff's  claim  by  omitting  to  make  it. 

Hun  — Vol.  XLII        90 
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Third.  That  the  furnishing  of  satisfactory  proof  of  the  death  of  the 
member  to  the  society,  according  to  the  provisions  of  the  certificate  issued  to 
him,  should  be  held  to  be  a  demand  for  payment,  and  impliedly  a  demand 
upon  the  company  to  procure  the*  necessary  funds,  by  an  assessment,  if  that 
were  necessary.    Id. 

8. When  a  report  made  to  ike  insurance  department  it  admissible  in 

evidence  against  the  association,]  Proof  that  an  assessment  upon  the  members 
liable  to  contribute  to  the  death  fund  would  have  produced  a  fund  sufficient 
to  pay  the  plaintiff's  claim,  was  given  by  the  production  of  the  report  of 
the  society  made  to  the  State  Insurance  Department  a  few  dayB  before  the 
member's  death. 

Held,  that  an  objection  by  the  defendant  to  its  reception,  on  the  ground 
that  it  was  not  the  best  evidence  of  these  facts,  and  that  the  books  of  the 
company  should  be  produced,  was  properly  overruled,  as  the  report  made,  as 
required  by  law,  was  of  equal  dignity  and  certainty  with  the  records  of 
the  society.    Id. 

4. The  person  receiving  the  amount  need  not  have  an  insurable  interest  in 

the  Mfe  of  the  member.']  It  was  also  objected  that  the  plaintiff  could  not 
recover,  because  it  was  not  shown  that  she  had  any  insurable  interest  in  the 
life  of  Darrow. 
Held,  that  it  was  not  necessary  that  she  should  have  any  such  interest  Id\ 
5. Forfeiture  of  a  policy  of  insurance  by  the  non-payment  of  ike  pre- 
mium— what  notice  must  be  given  to  the  policyholder  —  chap.  821  of  1877.] 
Chapter  831  of  1877,  after  declaring  that  no  life,  insurance  company  doing 
business  in  this  State  shall  have  power  to  declare  forfeited  or  lapsed  any 
policy  thereafter  issued  or  renewed  by  reason  of  non-payment  of  any  annual 

Sremium  or  interest,  or  any  portion  thereof,  except  as  thereinafter  provided, 
irects  that  whenever  any  premium  or  interest  due  upon  a  policy  shall  remain 
unpaid  when  due,  a  written  or  printed  notice  shall  be  addressed  and  mailed 
to  the  person  whose  life  is  assured,  stating  that  unless  the  said  premium  or 
interest  then  due  shall  be  paid  within  thirty  days  after  the  mailing  of  such 
notice,  the  said  policy  and  all  payments  thereon  will  become  forfeited  and 
void,  "provided,  however,  that  a  notice  stating  when  the  premium  will  fall 
due,  and  that  if  not  paid,  the  policy  and  all  payments  thereon  will  become 
forfeited  and  void,  served  in  the  manner  hereinbefore  provided,  at  least 
thirty,  and  not  more  than  sixty,  days  prior  to  the  day  when  the  premium  is 
payable,  shall  have  the  same  effect  as  the  service  of  the  notice  hereinbefore 
provided  for." 

Held,  that  when  a  notice  was  given  In  advance  of  the  time  when  the 
premium  would  become  due.  the  company  might,  in  case  the  premium  were 
not  paid  on  the  day  it  became  due,  declare  the  policy  forfeited;  at  once. 

The  notice  served  in  this  case  by  the  defendant  company  stated  the  place 
and  time  at  which  the  premium  was  payable,  and  the  amount  thereof,  and 
added:  "  The  conditions  of  your  policy  are  that  payment  must  be  made  on 


or  before  the  day  the  premium  is  due,  and  members  neglecting  to  pay  are 
carrying  their  own  risk.  Agents  have  no  right  to  waive  forfeitures."  Under 
the  signature  and  address  were  printed  the  words,  "prompt  payment  is 
necessary  to  keep  your  policy  in  force." 

Held,  that  the  notice  was  sufficient. 

That,  although  it  did  not  state  in  the  words  of  the  act  that,  unless  the  pre- 
mium were  paid,  "  the  said  policy  and  all  payments  thereon  will  beoome 
forfeited  and  void,"  it  fairly  notified  the  insured  that,  unless  payment  were 
made  on  the  day,  the  policy  would  be  forfeited. 

Phelan  v.  North- Western  Mut,  Life  Ins.  Co 419 

6. Receiver  of  insolvent  insurance  company — duty  of  ,  as  to  payment  of 

unpreferred  claims. J  In  proceedings  instituted  against  the  Universal  Life 
Insurance  Company,  in  Virginia,  in  1878,  the  appellants,  who  were  residents 
of  Virginia,  having  procured  judgment  against  the  company  upon  policies 
issued  to  them,  received,  on  December  21, 1880,  a  portion  of  the  amounts  due 
thereon  under  a  decree  of  a  Virginia  court  distributing  the  proceeds  of 
securities  which  had  been  deposited  in  that  State  for  the  benefit  of  policy- 
holders. On  December  17,  1881,  the  company  was  adjudged  by  the  courts 
of  the  State  of  New  York  to  be  insolvent,  and  a  receiver  was  appointed,  to 
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whom  the  policies  owned  by  the  appellants  were  presented,  a  dividend  being 
claimed  upon  the  balance  remaining  unpaid  in  the  same  proportion  as  should 
be  paid  on  other  demands  against  the  company. 

Held,  that  it  was  error  for  the  court  to  charge  against  and  reduce  the  divi- 
dend payable  upon  such  claim  by  the  amount  which  had  been  paid  upon 
these  policies  under  the  proceedings  in  the  State,  of  Virginia. 

People  v.  Universal  Lifb  Insurance  Co 616 

7. No  deduction  for  payments  made  before  his  appointment  can  be  made.] 

Under  the  statutes  of  this  State,  the  receiver  of  an  insolvent  corporation  is 
bound  to  apply  the  assets  or  their  proceeds  remaining  in  his  hands,  after  the 
payment  of  debts  entitled  to  a  preference  under  the  laws  of  the  United 
States,  and  judgments,  so  far  as  thev  are  liens  upon  the  real  estate  of  the 
corporation,  equally  among  all  its  other  creditors,  as  their  demands  existed 
at  the  time  of  nis  appointment. 

No  authority  has  been  given  to  a  receiver,  or  to  the  courts  regulating  his 
proceedings,  by  which  one  class  of  creditors  shall  be  wholly  or  partially 
excluded  from  their  proportionate  part  of  the  assets  of  the  company,  by 
reason  of  previous  payments  made  upon  their  debts  before  the  appointment 
of  the  receiver.    Id. 

8 Provision  avoiding  an  insurance  poUcy  in  ease  the  assured  shaU  die  in 

the  violation  of  t  or  the  attempt  to  violate,  any  criminal  law — the  assured  does 
not  violate  such  a  provision  by  committing  suicide — Penal  Oode,  g§  178,  178.1 
This  action  is  brought  by  the  plaintiff  upon  a  policy  of  insurance  or  bond 
issued  by  the  defendant,  a  corporation  organized  under  chapter  175  of  1883, 
by  which  it  agreed  to  pay  to  the  plaintiff,  the  wife  of  one  James  H.  Par- 
row,  "  within  sixty  days  after  the  receipt  of  satisfactory  evidence  to  the 
society  of  the  death  of  the  within  named  member,  during  the  continuance 
of  this  bond  in  full  force,  *  *  *  five  thousand  dollars  from  the  death 
fund  of  this  society  at  the  time  of  said  death,  as  hereinbefore  mentioned 
and  provided."  It  further  provided  as  follows:  "This  bond  shall  be  void 
if  the  member  named  herein  shall  die  in  consequence  of  a  duel  or  by  the 
hands  of  justice,  or  in  violation  of,  or  attempt  to  violate,  any  criminal  law 
of  the  United  States,  or  of  any  State  or  country  in  which  the  member  herein 
named  may  be."  Upon  the  trial  the  judge  excluded  evidence  offered  by 
the  defendant  to  show  that  Darrow  committed  suicide,  upon  the  ground 
that  that  would  not  be  a  defense  to  the  action. 

Held,  that  he  did  not  err  in  so  doing. 

Neither  Buicide,  nor  the  successful  attempt  to  commit  it,  is  made  a  crime 
by  the  Penal  Code  of  this  State.    Dabbow  v.  Family  Fund  Society 246 

9 Mutual  benefit  life  assurance  companies — 1883,  chap.  175  —  duty  of 

such  companies  to  resist  the  payment  of  illegal  claims.  ]  This  action  was  brought 
to  recover  an  amount  alleged  to  be  due,  under  a  mutual  benefit  life  assur- 
ance certificate,  to  the  plaintiff,  as  the  assignee  of  one  Stephan,  to  whom 
a  certificate  of  membership  in  the  defendant's  association  had  been  issued. 
The  defendant  is  an  association,  organized  under  chapter  175  of  1883, 
for  the  purpose  of  mutual  benefit  life  assurance.  Upon  the  trial  the 
defendant  offered  to  show  the  invalidity  of  the  plaintiff's  claim  by  proving 
the  falsity  of  certain  representations  made  by  Stephan  upon  procuring  the 
certificate,  which  representations  were  made  a  part  of  the  cod ti  act.  This 
evidence  was  excluded,  under  the  objection  of « the  defendant,  upon  the 
ground  that  as  the  defendant  had  acquired  the  money  sought  to  be  recov- 
ered by  virtue  of  assessments  levied  upon  and  paid  by  its  members  for  the 
purpose  of  paying  the  claim,  it  thereby  became  the  agent  of  its  members 
for  the  purpose  of  paying  the  money  upon  the  claim  and  had  no  right  to 
contest  its  validity  or  withhold  the  payment  of  the  money. 

Held,  that  the  court  erred  in  so  excluding  the  evidence;  that  it  was  the 
duly  of  the  defendant  to  protect  its  members  and  the  fund  in  its  hands  from 
all  invalid  claims.    Mayer  v.  Equitablu  Life  Association 287 

Change  in  the  disposition  of  money  to  be  received  on  the  death  of  a  member 

of  a  lodge—  the  transfer  must  be  made  in  the  form  prescribed  by  the  by-laws  of 
the  lodge.  . 

See  Ireland  v.  Ireland 813 
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When  money  received  by  an  executor  under  a  policy  of  insurance  on  the 

life  of  the  testator  ie  not  assets  of  his  estate. 

See  Matter  of  Van  Dermoor S26 

INTEREST  —  When  allowed  on  a  legacy  to  a  son  of  the  testator,  from  the 
time  of  the  tatter's  death.]  1.  Thomas  Garner,  Sr.,  died  October  16.  1887, 
leaving  two  sons,  The  mas  and  William  T.,  and  three  daughters.  By  his 
will  he  gave  to  his  "son  Thomas  the  sum  of  one  million  dollars,  to  be  paid 
him  within  eighteen  months  "  after  the  testator's  decease.  His  son  William 
T.  qualified  and  acted  as  his  sole  executor.  Thomas,  the  son,  came  of  age 
on  October  9, 1859,  was  married  on  June  6,1860,  and  died  on  March  23,  1869. 
leaving  a  widow  and  a  daughter,  who  are  defendants  in  this  action.  He  left 
a  will,  by  which  he  appointed  his  brother  William  T.  and  the  plaintiff  his 
executors;  both  of  whom  qualified.  In  1871  William  T.,  and  the  plaintiff,  as 
such  executors,  applied  to  the  surrogate  for  a  final  settlement  of  their 
accounts,  the  defendants,  the  widow  and  daughter,  having  notice  thereof, 
but  not  appearing,  except  that  a  special  guardian  was  appointed  for  the 
daughter.  On  April  fourth  a  decree  was  entered,  settling  the  executor's 
accounts,  in  which  the  legacy  of  $1,000,000  was  credited  as  paid  at  the  end 
of  eighteen  months  from  the  death  of  the  testator,  without  interest. 

William  T.  Garner  having  died  in  1876,  the  plaintiff  brought  this  action 
for  an  accounting  for  his  proceedings  subsequent  to  the  settlement  in  1871, 
and  to  obtain  leave  to  resign  and  nave  a  successor  appointed  A  stipu- 
lation was  made  in  this  action  allowing  the  question  as  to  the  right  to 
receive  interest  upon  the  $1,000,000  from  the  death  of  the  testator  to  be 
considered,  notwithstanding  the  accounting  of  1871. 

Held,  that  as  the  evidence  showed  ^Thomas  Garner,  Jr.,  to  have  been  in 
feeble  health,  wholly  dependent  upon  his  father  for  the  means  of  support 
of  himself,  wife  ana  child,  and  that  his  father  had,  from  the  time  Thomas 
became  of  age,  until  the  time  of  the  father's  death,  regularly  furnished  him 
the  money  necessary  for  his  support,  it  must  be  presumed  that  the  testator 
intended  that  Thomas'  legacy  should  draw  interest  from  the  time  of  his 
death.    Thorn  v.  Garner 507 

2. An  executor  will  be  compelled  to  pay  compound  interest  only  in  cases 

of  gross  delinquency.]  That  the  plaintiff  should  be  charged  with  simple 
interest  only  on  the  additional  amount  found  to  be  due  from  him  at  the  time 
of  the  former  accounting,  and  not  with  compound  interest.    Id. 

Reference  to  determine  as  to  the  existence  of  judgments  or  Hens  on  funds 

arising  from  a  sale  in  partition  —  interest  cannot  be  charged  on  an  amount 
advanced  from  the  estate  to  persons  entitled  thereto  out  of  the  share  of  such  person 
in  the  proceeds  of  sale. 

See  Platt  v.  Platt 598 

INTERLOCUTORY  JUDGMENT: 

See  Judgment 

INTOXICATING  LIQTJOH8.—  Commissioners  of  excise  in  the  city  of  New 
York  —  may  be  appointed  by  the  mayor  without  confirmation  by  the  board  of 
aldermen  — 1884,  chap.  43. 

See  People  ex  kel.  Haughton  v.  Andrews 614 

Civil  damage  act—  chap.  646,  of  1873  —  when  exemplary  damages  may  be 

recovered  against  the  lessor. 

See  Reid  v.  Tkrwilliger ;J10 

Civil  damage  act — what  evidence  vriU  support  a  verdict  that  a  suicide 

resulted  fr am  intoxication. 

See  Blatz  v.  Rohrbach 402 

JOINT  TENANCY  —  Recovery  by  one  joint  tenant  for  the  use  of  the  premises 
by  his  co-tenant.]  The  court  in  this  case  found  that  the  plaintiff  had 
title  in  the  premises  as  alleged;  that  the  defendant  had  at  all  times  refused, 
and  does  refuse  to  allow  the  plaintiff  to  use  and  enjoy  his  interest  in  the 
premises,  or  to  let  him  into  possession  or  to  pay  him  any  sum  for  use  and 
occupation;  that  it  received  the  total  rental  valae  of  wild  premises*  since 
January,  1871),  and  more  than  its  share;  that  it  occupied  the  whole  of  said 
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premises  in  such  a  manner  that  plaintiff  could  have  no  beneficial  use  thereof, 
and  that  no  one,  as  they  are  now  situated,  can  use  them  except  a  railroad 
for  railroad  purposes,  and  that  it  was  impossible  to  set  off  a  third  or  a  half, 
or  any  fractional  part  thereof,  and  that  there  could  be  nojoint  occupation 
of  them;  a  Judgment  was  directed  in  favor  of  the  plaintiff  for  an  amount 
adjudged  by  the  court  to  be  the  value  of  the  plaintiff's  one-third  interest 
of  the  use  and  occupation  of  the  said  premises  from  January  7,  1879,  to 
January  7,  1886. 
Held,  that  the  judgment  should  be  affirmed. 
Muldowney  v.  Morris  and  Essex  R.  R.  Co 444 

JTJDOMENT  —  To  what  extent  a  judgment  recovered  in  a  former  action  is 
conclusive.]  1.  In  an  action,  brought  by  the  plaintiff's  intestate  to  recover 
for  labor  performed  and  materials  furnished,  in  part  pursuant  to  a  contract 
entered  into  between  the  intestate  and  the  board  of  trustees  of  the  village  of 
Greenbush,  dated  December  20,  1870,  and  in  part  under  a  resolution  of  the 
said  board  of  trustees,  dated  September  30,  1873,  the  plaintiff  was  allowed  to 
recover  for  so  much  of  the  materials  and  labor  as  he  had  furnished  and  per- 
formed under  the  contract,  but  was  not  allowed  to  recover  for  what  he  had 
furnished  and  done  under  the  resolution,  the  court  holding  that  it  was 
invalid  for  want  of  power  in  the  board  of  trustees  to  pass  it.  Thereafter  this 
action  was  brought  to  recover  a  sum  claimed  by  him  to  be  the  liquidated 
damages  fixed  by  the  contract  by  a  provision  thereof  which  provided  that 
"  for  the  true  and  faithful  performance  of  all  and  every  of  the  covenants 
and  agreements  above  mentioned,  the  parties  to  these  presents  bind  them- 
selves, each  unto  the  other,  in  the  penal  sum  of  five  thousand  dollars,  as  fixed 
and  settled  damages,  to  be  paid  by  the  failing  party." 

Held,  that  the  judgment  recovered  in  the  first  action  was  no  bar  to  a 
recovery  in  this  one,  as  the  causes  of  action  were  not  the  same,  and  as  no 
fact  essential  to  the  maintenance  of  this  action  was  determined  adversely  to 
the  plaintiff  in  the  former  one.     Parr  v.  Village  of  Greenbush 232 

2. Effect  of  satisfaction  of  the  judgment]    That  the  satisfaction  of  the 

judgment  in  the  former  action  upon  a  settlement  and  compromise  between 
the  parties,  while  an  appeal  was  pending,  did  not  embrace  this  cause  of 
action.    Id. 

8. Contract  signed  by  the  board  of  trustees  of  a  village — power  of  the 

board  to  liquidate  the  damages.]  That  as  the  village  had  power  to  make  the 
contract,  it  had  power  to  Hx  and  determine  the  amount  of  the  damages  to  be 
sustained  upon  its  breach,  subject  to  the  power  of  the  court  to  correct  them  if 
alleged  and  shown  to  be  so  grossly  excessive  and  fraudulent  sb  to  justify  an 
inference  of  collusion  being  drawn  therefrom.     Id. 

4. What  provision  will  be  construed  as  liquidating  the  damages.]    That, 

under  the  facts  and  circumstances  of  this  case,  the  sum  named  in  the  con 
tract  was  to  be  regarded  as  liquidated  damages.    Id. 

6. Acceptance  of  part  performance.]    By  the  terms  of  the  contract  the 

village  agreed  to  furnish  the  sand  and  gravel  and  grade  the  street,  which  it 
could  do  in  a  certain  manner  prescribed  by  law,  but  not  otherwise.  Having 
failed  to  take  the  steps  necessary  to  enable  it  to  do  this,  it  passed  the  afore- 
said illegal  resolution  of  September  thirtieth  requiring  Parr  to  furnish  the 
sand  ana  gravel  and  do  the  grading.  Upon  the  trial  of  this  action  the  village 
claimed  that  the  contract  was  in  part  performed  by  it,  and  that  the  intestate 
•accepted  such  part  performance  and  thereby  waived  Mb  claim  for  damages: 

Held,  that  this  olaim  was  untenable  as  the  damages  arose  under  that  part 
of  the  contract  which  the  village  did  not  perform,    Id. 

Right  of  a  city  to  recover,  from  one  obstructing  a  street,  a  judgment  it 

has  been  compelled  to  pay  to  one  injured  by  reason  of  such  obstruction  —  how  far 
the  defendant  is  bound  by  t?is  former  judgment  when  he  was  notified  of  the  action 
—  dedication  of  a  street  —  an  acceptance  on  the  part  of  the  city  must  be  shown  — 
the  acceptance  must  be  subject  to  all  exigUng  burdens  —  duty  of  the  city  to  keep  its 
streets  in  repair. 

See  City  of  Cohoeb  v.  Morrison 216 
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Reference  to  determine  a*  to  the  existence  of  judgment*  or  Hen*  en  funds 

arising  from  a  sale  in  partition— when  a  Judgment  recovered  against  the  ezecu- 
tors  of  the  owner  will  be  paid  therefrom. 

SeePuLrrv.  Platt 60S 

When  a   Judgment  of  the  New  York  Marine  Court  is  deemed  to  be  a 

judgment  of  a  court  of  record,  although  the  court  was  not  a  court  of  record  at  the 
time  of  its  entry. 

See  Camp  v.  Hallanah 626 

Actions  in  tort— a  several  Judgment  map  be  rendered  against  one  of 

several  defendants. 

See  LuBRiOATnra  Oil  Co.  v.  Stakdabd  Oil  Co 168 

JURISDICTION—  Powers  of  courts. 
See  Couhto. 

Of  surrogates. 

See  Surrogate. 

JURY—  Confession  of  a  prisoner— not  admitted  when  induced  by  a  promise 
that  the  accused  shall  obtain  the  benefit  of  a  state's  witness— when  the  question 
whether  such  promise  was  made  should  be  submitted  to  the  Jury. 

&0FHOFLB0.  KUBTZ • 886 

What  proof  of  the  publication  of  a  will,  will  Justify  the  submission  of  the 

question  to  the  Jury. 

See  Jokes  v.  Joinra 608 

Negligence — when  a  disputed  question  of  fact  should  be  submitted  to  a 

jury. 

See  MoCarraghkb  «.  Gaskkll 461 

Negligence — when  the  question  of  the  plaintiff's  contributory  negligence 

mould  be  lift  to  the  jury. 

See  LnxDBMAX  v.  N.  Y.  C.  H.  R  R.  R  Co 806 

Evidence  of  good  character —  must  be  considered  by  the  Jury  in  aU  eases. 

See  People  v.  Clements 858 

JUSTICE  OF  THE  PEACE  —  Appeal  to  the  County  Court  from  a  justice's 
judgment—  the  rignt  to  a  new  trial  is  determined  by  the  amount  demanded  in 
the  amended  complaint,  and  not  by  that  asked  for  in  the  original  pleadings. 
Code  Civil  Procedure,  %  8068  —  effect  of  counterclaim  in  tort  for  more  than 
fifty  dollars. 

SeeEmKiMYv.  Tbot  and  Albia  R.  R.  Co 881 

JUSTIFICATION  —  Cf  sureties  on  an  undertaking  on  appeal 
See  Appeal. 

KINGS  COUNTY—  Chattel  mortgages— where  they  should  be  filed  in  Kings 
county— 8  R  8.  (Qih  ed.),  148,  §  11;  1  R.  8.  (6th  ed.),  924. 

See  Mabtin  v.  Rothschild 410 

LANDLORD  AND  TENANT  —  Lease  of  lands  to  be  used  for  the  purpose 

of  boring  for  oU  or  gas — construction  of  covenants  contained  in  it]  On  May 
19,  1881,  the  defendant  Foster  leased  to  the  plaintiffs  fifteen  acres  of  land, 
with  "the  right  to  take,  bore  and  mine  for  and  gather  all  oil  or  gases 
found  in  and  upon  the  premises,  to  have  and  to  hold  the  same  for  the  term 
of  twelve  years  from  thi9  date,  or  as  long  as  oil  is  found  in  paying  quantities, w 
the  plaintiffs  agreeing  to  give  Foster  one-eighth  part  of  the  oil  produced 
and  saved  from  the  premises.  By  the  lease  the  party  of  the  second  part  (the 
plaintiffs)  covenanted  "to  commence  operations  for  said  mining  purposes, 
and  prosecute  the  same  on  some  portion  of  the  above-described  premises 
within  two  years  from  this  date,  or  thereafter  pay  to  the  party  of  the  first  part 
(Foster)  dollars  per  until  work  is  commenced.  This  lease  shall  be  null 
and  void,  and  at  an  end  unless  said  second  party  shall,  within  six  months  from 
this  date,  commence  and  prosecute,  with  due  diligence,  unavoidable  accidents 
excepted,  the  sinking  and  boring  of  one  well  on  or  in  the  vicinity  of  this 
lease,  to  a  depth  of  twelve  hundred  feet,  unless  oil  in  paying  quantities  is 
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sooner  found.  *  *  *  If  the  party  of  the  second  part  fails  to  keep  and 
perform  the  covenants  and  agreements  by  him  to  be  kept  and  performed* 
then  this  lease  shall  be  null  and  void,  and  surrendered  to  the  party  of  the 
first  part." 

Within  six  months  from  the  date  of  the  lease  the  plaintiffs  drilled  a 
well  of  the  required  depth,  natural  gas  being  found  at  the  depth  of  1 ,045 
feet  in  large  quantities,  and  some  oil,  but  not  in  paying  quantities,  at 
1,098  feet.  The  plaintiff  used  the  gas  or  fuel  in  drilling  the  well,  but  not  in 
any  other  manner.  In  the  fall  of  1882  the  plaintiffs  removed  their  engines, 
etc.,  leaving  the  casingin  the  well,  and  ceased  to  carry  on  mining  operations. 

In  February,  1884,  Foster  leased  the  premises  to  the  defendant,  Charles* 
P.  Thurston,  who  subsequmently  assigned  such  lease  to  the  defendant,  The 
Allegany  Gas  Company  (Limited),  for  the  same  purposes,  pursuant  to 
which  they  entered  into  possession  of  the  same  and  collected  and  sold  the  gas. 

In  this  action,  brought  by  the  plaintiffs  to  restrain  the  defendants  from 
interferingwith,  or  appropriating  to  their  own  use,  the  gas  well  and  the  gas 
therein,  the  referee  neld  that  the  suspension  of  work  upon  the  premises 
and  the  neglect  of  the  plaintiffs  to  prosecuute  the  same  from  the  spring  of 
1882,  to  the  time  of  their  demand,  gave  Foster  the  right  to  declare  the 
plaintiffs'  rights  under  the  lease  forfeited,  and  that  the  complaint  should 
have  been  dismissed. 

Held,  that  he  erred  in  so  doing. 

That  there  was  no  covenant  in  the  lease  which  required  the  plaintiffs  to 
continue  the  boring  of  oil  wells  upon  the  premises  until  oil  was  obtained 
in  paying  quantities,  under  a  penalty  of  forfeiting  their  rights  by  a  failure 
so  to  do. 

Eaton  «.  Wilcox. 6J 

2. When  a  covenant  vffl  be   held  void  for  uncertainty.']     That  the 

covenant  requiring  them  to  commence  and  prosecute  operations  for  mining 
purposes  within  two  years  from  the  date  of  the  lease,  or  thereafter  pay  to 
the  party  of  the  first  part  dollars  per  until  work  is  commenced, 

was  void  for  uncertainty,  by  reason  of  the  blanks  which  were  left  in  the 
vital  and  essential  parts  thereof.    Id. 

8. Hard  and  unconscionable  lease.]    That  the  decision  could  not  be 

sustained  because  the  referee  was  of  the  impression  that  the  lease  was  hard 
and  unconscionable  and  that  equity  would  not  enforce  the  performance  of 
it  for  the  reason  that  it  contained  no  provision  for  giving  the  lessor  any 
part  of  the  gas  found  upon  the  premises.    Id. 

4. Reformed  in  case  of  mistake.]    That  if  a  clause,  providing  that  the 

lessor  should  have  one-eighth  part  of  the  gas,  had  been  omitted  by  mistake, 
the  contract  might  still  be  reformed  so  as  to  express  the  intention  of  the 
parties;  that  if  it  now  expressed  their  intention  the  parties  must  abide  by 
it.    Id. 

5. Duration  of  term  of  lease.]    The  defendants  claimed  that  the  lease 

had  expired  by  its  own  terms,  as  the  provision  that  the  lessees  should 
"  have  and  hold  the  same  for  the  term  of  twelve  years  from  this  date,  or  as 
lonr'as  oil  is  found  in  paying  quantities,"  limited  the  term  to  that  period, 
during  which  oil  was  found  in  paying  quantities. 

Held,  that  this  claim  was  not  well  founded;  that  the  term  fixed  was  for 
twelve  years,  and  as  much  longer  as  oil  was  found  in  paying  quantities.    Id. 

6. Evidence  —  parol  ewface  is  inadmissible  to  explain  a  patent  amM 

On  February  29,  1876,  Jedediah  Dewey  and  the  defendant  Mary,  his  wife, 
conveyed  a  lot  owned  by  the  husband  to  their  son,  Albert,  who,  on  the  same 
day,  executed  a  lease,  which  was  duly  recorded  in  the  proper  county  clerk's 
office,  by  which,  in  consideration  of  the  said  conveyance,  he  demised  and 
leased  to  the  said  Jedediah  and  Mary,  M  during  the  natural  lives  of  them, 
and  the  survivors  of  them,  the  house  and  garden  spot "  where  they  then 
resided,  being  part  of  the  premises  conveyed  to  the  son,  reserving  to  the  son 
'the  use  and  occupation  of  the  south  cellar  under  said  house;  and  also 
reserving  to  said  party  of  the  first  part  the  right  to  terminate  this  lease  at 
any  time  after  the  decease  of  said  Jedediah  Dewey,  at  any  time  when  the 
slid  party  of  the  first  part  has  an  opportunity  of  selling  the  premises,  of 
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which  said  house  and  lot  or  garden  spot  are  a  part,  by  paying  to  said  Mary 
D.  H.  Dewey  the  sum  of  dollars;  and  also  reserving  to  Maria  E.  Dewey, 

the  sister  of  said  party  of  the  first  part,  the  full  and  free  right  and  privilege 
of  a  home  in  said  house  in  as  full  and  perfect  manner  as  she  now  enjoys  the 
same  in  said  house  with  her  father,  the  said  Jedediah  Dewey,  so  long  as  she 
remains  unmarried." 

The  plaintiff,  who  claimed  title  to  the  premises  under  the  foreclosure  of  a 
mortgage  given  on  October  12,  1882,  by  the  son,  Albert,  brought  this  action 
to  recover  the  possession  of  the  house  and  lot  against  the  defendant,  who, 
after  the  death  of  her  husband,  continued,  and  still  continue*,  to  occupy  the 
premises. 

Upon  the  trial  the  plaintiff  offered  to  prove  that  at  the  time  the  lease  in 
question  was  executed  the  clause  therein  relating  to  the  payment  of  any 
money  was  inserted  by  the  draughtsman  without  the  knowledge  or  direction 
of  either  party  to  the  lease;  that  it  was  so  inserted  for  the  purpose  of  pro- 
viding for  a  nominal  consideration  only;  that  at  the  time  of  its  execution 
the  defendant  expressly  disclaimed  any  right  under  that  provision  to  any 
money  compensation  for  the  surrender  of  her  lease,  and  that  she  had,  at 
divers  times  since  disclaimed  any  rights  under  that  provision  of  the  lease. 

Held,  that  the  evidence  was  properly  excluded. 

That  the  failure  to  insert  in  the  blank  the  amount  that  was  to  be  paid  to 
the  defendant  to  terminate  the  lease  was  a  patent  and  not  a  latent  ambiguity, 
and  could  not  be  corrected  by  parol  evidence.    Vandevoort  v.  Dewey.  ...     68 

7. When  a  condition  will  be  held  invalid  for  uncertainty  because  of  unfilled 

blanks  tlierein.]  That  as  the  clause  pertaining  to  the  termination  ot  the  lease 
failed  to  express  the  condition  upon  which  the  right  so  to  do  depended,  and 
was  void  for  uncertainty,  the  demise  to  the  defendant  contained  in  the  lease 
stood  without  any  condition  for  terminating  it  until  it  should  expire  by  her 
death.    Id. 

8. Tenancy  from  year  to  year — what  constitutes.]       In  1851,  one  Paul 

Settle  conveyed  to  his  son,  Edward,  a  lot  of  four  acres,  which  had  been 
leased,  in  1795,  by  Stephen  Van  Rensselaer  to  Jacob  Post  for  the  term  of 
sixteen  years  at  a  rent  of  six  pounds  per  annum.  Edward  paid  the  arrears 
of  rent  in  full  up  to  January,  1860.  On  March  26,  1800,  Edward  conveyed 
the  premises,  by  a  quit  claim  deed,  to  one  Becker,  "subject  to  the  rents  and 
covenants  and  conditions  reserved  in  the  original  lease  to  Jacob  Post." 
Becker,  on  March  29, 1861,  conveyed  a  parcel  of  said  premises  by  a  warranty 
deed,  not  mentioning  the  rent  or  leaso,  to  the  defendant  Schoonmaker, 
who  has  since  been  in  possession  thereof;  no  rent  having  been  paid  by  him, 
and  no  demand  therefor  having  oeen  made  upon  him,  before  February  24, 
1883,  when  this  action  was  commenced  to  recover  the  possession  of  the 
premises.  On  July  5,  1883,  Becker  paid  to  the  plaintiff,  who  had  acquired 
by  deed,  on  February  1,  1882,  the  interest  of  the  van  Rensselaers,  the  rent  in 
arrear  upon  the  whole  four  acres,  but  without  the  knowledge  or  consent  of 
the  defendant  Schoonmaker. 

Held,  that  Becker,  at  the  time  he  gave  the  warranty  deed  to  Schoonmaker, 
was  a  tenant,  from  vear  to  year,  of  the  Van  Rensselaers. 

That  as  he  could  convey  no  better  title  than  he  held,  he  conveyed  to 
Schoonmaker  a  tenancy  from  vear  to  year,  thereby  making  the  possession  of 
Schoonmaker  that  of  the  Van  Rensselaers  until  the  expiration  of  his  tenancy. 
Church  v.  Schoonmaker 335 

9. When  the  possession  of  the  tenant  becomes  adverse  —  Code  of  Civil  Pro- 
cedure, §  873.]  That,  by  section  373  of  the  Code  of  Civil  Procedure,  the 
tenancy  between  the  Van  Rensselaers  and  the  defendant  continued  for  twenty 
years  from  the  time  of  the  last  payment  of  rent,  which,  in  this  case,  as 
regarded  the  defendant  Schoonmaker,  was  made  in  January,  1860.    Id 

10. After  it  has  become  adverse  a  deed  conveying  the  landlord's  interest  is 

void  for  cliamperty.]  That  at  that  date  Schoonmaker's  holding  commenced 
to  be  adverse  as  against  the  Van  Rensselaers,  and  that  the  deed  from  them  to 
the  plaintiff  was  void  for  champerty. 

Semble,  that  Schoonmaker's  title,  though  adverse  to  the  Van  Rensselaers, 
would  not  have  been  good  as  against  an  action  of  ejectment  brought  by 
them.    Id.  *        J 
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1 1  Summary  proceedings  to  recover  possession  of  land — when  the  validity 

of  a  lease  may  be  attacked  tn  such  proceedings,  by  the  defendant,  for  fraud — 
when  an  eauUable  action  to  cancel  the  lease  will  he.]  This  action  was  brought 
by  the  plaintiff  to  have  a  paper  executed  by  the  parties  to  this  action,  which 
purported  to  change  the  relation  existing  between  them  from  a  tenancy 
from  year  to  year  to  a  tenancy  at  will,  set  aside  on  the  ground  that  it  was 
procured  by  fraud,  and  to  restrain  the  defendant  from  further  proceeding,  in 
certain  summary  proceedings  instituted  by  him.  to  remove  the  plaintiff 
from  the  possession  of  the  demised  premises.  Upon  the  trial  it  appeared 
that  on  or  before  July  5,  1882,  the  plaintiff  Becker  was  a  tenant  of  the 
defendant  Church ;  that  on  that  day  the  plaintiff  was  induced  by  fraud  to 
execute  a  paper  purporting  to  change  such  tenancy  to  a  tenancy  at  will; 
that  in  May,  1883,  Church,  after  serving  a  notice  to  quit,  pursuant  to  the 
statute  to  terminate  a  tenancy  at  will,  instituted  summary  proceedings  to 
dispossess  Becker,  whereupon  the  latter  brought  this  action  and  recovered 
therein  a  judgment,  from  which  this  appeal  was  taken. 

Held,  that  the  judgment  should  be  affirmed. 

It  seems,  that  the  question  as  to  whether  or  not  the  alleged  lease  was  pro- 
cured by  fraud  could  have  been  tried  in  the  summary  proceedings. 

Becker  v.  Church 258 

Evidence  —  when  a  reduction  in  the  rent  reserved  by  a  lease  under  seal 

can  be' proved  by  unsealed  indorsements  thereon. 

See  Hart  «.  Hazard 209 

Civil  damage  act— chap.  646  of  1878  —  when  exemplary  damages  may 

be  recovered  against  the  lessor. 

See  Raro  t>.  Terwilligbr 810 

Wlien  one  erecting  and  leasing  an  elevated  road  is  liable  for  damages 

occasioned  by  the  running  of  trains  by  the  lessee  of  the  road. 

See  Pond  v.  Metropolitan  Elevated  Rt.  Co 567 

Right  of  one  tenant  in  common  against  his  co-tenant 

See  Joint  Tenancy. 

LARCENY : 

See  Crimea. 

U3ASS  —  Leases  of  wharfs  in  New  York  city  by  the  commissioners  of  the 
sinking  fund  —  void  if  not  let  at  public  auction  — 1883,  chap.  410,  §§  170,  180, 
716  —  right  of  a  railroad  company  to  acquire  a  lease  of  a  ferry  franchise  not 
having  either  end  at  the  railroad  terminus  — 1884,  chap.  198  —  in  what  cases  an 
action  to  restrain  illegal  acts  will  lie  by  a  taxpayer  under  chap.  531  of  1881. 

Bee  Starin  e.  Mayor,  etc 549 

See  Landlord  and  Tenant. 

LIFB  INSURANCE: 

See  Insurance. 

LBOAOT —  WiU — when  residuary  legatees  and  devisees  do  not  become  per- 
sonally liable  for  legacies  the  payment  of  which  is  charged  on  the  residuary 
estate  —  statute  of  UmUation* — when  the  right  to  foreclose  a  Hen  to  secure  a 
legacy  charged  on  the  property  is  not  barred  by  it. 

See  Quackenbush  v.  Quaokenbubh 829 

WiU — power  of  a  testator  to  provide  that  a  bequest  shall,  in  case  of  the 

death  of  the  legatee  before  the  death  of  the  testator,  go  as  directed  in  a  will  then 
or  (hereafter  to  be  executed  by  the  legatee. 

See  Matter  of  Piffard 84 

Interest  —  When  allowed  on  a  legacy  to  a  son  of  the  testator •,  from  the 

time  of  the  latter1  s  death— an  executor  will  be  compelled  to  pay  compound  interest 
only  in  cases  of  gross  delinquency. 

See  Thorn  «.  Garner 507 

WiU  —  when  legacies  are  charged  upon  real  estate. 

See  Anderson  e.  Davidson 481 

Hun— Vo.  XLII        91 
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LEGAL  REPRESENTATIVES  —  Construction  of  an  agreement— when 
the  words  "  legal  representatives  "  means  executors  and  administrators,  and  not 
next  of  kin. 

See  Greenwood  v.  Holbrook G38 

LEGISLATURE — Powers  of. 

See  Constitutional  Law, 

LIBEL  —  Tfie  opinion  of  a  witnessf  as  to  who  is  the  person  alluded  to  in  a  libel- 
ous publication,  is  not  admissible  —  meaning  of  the  term  "  infamous  crime  "  —  a 
libel  is  not  one. 

See  People  v.  Parr. 813 

LICENSES  —  Licenses  for  places  of  amusement  —  in  Albany  a  discretionary 
power  is  vested  in  the  mayor— 1883,  chap.  208,  tit.  8,  §  14,  subs.  15  and  30 — 
when  its  exercise  will  not  be  reviewed  by  the  court]  By  subdivisions  15  and  30 
of  section  14  of  title  3  of  chapter  898  of  18*&,  the  charter  of  the  city  of 
Albany  confers  upon  its  common  council  power  "  to  pass  general,  permissive, 
restrictive  or  prohibitory  ordinances  *  *  *  in  relation  to  the  regulation  of 
places  of  public  amusement "  which  "shall  be  licensed  by  the  mayor,  under 
such  regulations  for  the  safety  of  the  public  attending  them  as  the  common 
council  may  by  ordinance  determine."  Section  1  of  chapter  30  of  the  ordi- 
nances of  the  common  council  provides  that  "no  theatrical  or  musical 
entertainment  *  *  *  place  of  amusement  *  *  *  shall  be  had,  main- 
tained or  kept  unless  license  therefor  is  first  duly  obtained."  *  ••  • 
Section  2  of  the  said  ordinance  provides  that  "  the  mayor  may  issue 
licenses  for  the  keeping,  having  and  performing  of  the  entertainments  above 
enumerated,  upon  payment  to  him  "  of  certain  sums  specified  in  the  said  sec- 
tion, which  sums  the  mayor  is  by  the  next  section  authorized,  in  his  discre- 
tion, to  reduce. 

Upon  an  appeal  from  an  order  denying  a  motion  made  by  the  relator 
for  a  peremptory  writ  of  mandamus  requiring  the  mayor  to  grant  a  license 
for  a  musical  entertainment,  to  be  given  by  the  relator  at  his  place  of  busi- 
ness, which  had  been  refused  by  the  mayor  upon  the  ground  that  as  the 
relator  kept  a  saloon  where  ale  and  spirituous  liquors  were  sold,  musical 
entertainments  there  would,  in  his  judgment,  have  a  demoralizing  influence: 

Held,  that  the  order  should  be  affirmed. 

That  the  granting  or  withholding  of  the  license  applied  for  by  the  relator 
was,  under  the  provisions  of  vhe  charter  and  ordinances  of  the  city,  a  righ: 
and  power  vested  in  the  mayor,  to  be  exercised  by  him  entirely  in  his  dis- 
cretion.    People  ex  kbl.  Doi\r  v.  Thacher 849 

LIEN— (M  personal  property.']  1.  The  plaintiffs,  who  were  the  owners 
of  and  had  the  right  to  operate  and  mine  for  oil  on  certain  premises  and  to 
receive  as  a  royalty  the  one-eighth  of  the  oil  produced  on  another  parcel, 
after  entering  into  possession  of  the  first-named  parcel  and  digging  five 
oil  wells  thereon,  which  produced  a  considerable  quantity  of  oil,  entered 
into  an  agreement,  under  seal,  by  which  they  sold  and  transferred  all  their 
interest  in  the  said  property,  and  in  the  machinery,  apparatus  and  the 
royalty  before  mentioned,  to  the  defendant  Kervin,  who  agreed  to  pay 
therefor  the  sum  of  $82,000.  Thereafter  Kervin  entered  into  possession 
of  the  premises  and  operated  the  wells,  but  neglected  to  pay  the  amount 
due  to  the  plaintiffs.  The  contract  contained  a  provision,  immediately 
following  Eervin's  promise  to  pay  the  purchase-price,  that "  all  rigs,  tanks, 
boilers,  engines,  tubing  and  casing  now  upon  said  land,  or  hereafter  put  upon 
the  same,  shall  remain  upon  the  same,  as  part  and  parcel  of  the  Baid  prem- 
ises, until  all  payments  shall  be  made  and  completed  herein; "  and,  also,  the 


following  provision:  "It  is  further  agreed,  by  and  between  the  parties 
.  hereto,  that  in  case  of  failure  on  the  part  of  said  Kervin  to  make  the  pay- 
ments herein  at  the  time  they  shall,  respectively,  fall  due  for  the  period  of 


ten  days,  then,  after  such  failure  to  meet  such  payment,  all  oil  produced 
upon  the  said  premises  shall  thereafter  be  run  into  the  lines  to  the  credit 
or  Isaac  Willett  (one  of  the  plaintiffs)  as  a  security  for  such  payment." 

Held,  that  as  the  vendors  were  owners  of  the  fee  of  the  lands,  their  interest 
in  the  wells,  and  all  the  machinery  used  in  operating  the  same,  must  be 
regarded  as  personal  property,  as  between  the  parties  to  this  action, 
by  force  of  chapter  872  of  1883.    Willetts  v.  Brown 140 
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2. Equitable  Ken.]    That  the  plaintiffs  had  an  equitable  lien  upon  the 

property  and  the  oil  produced  until  the  entire  purchase-price  was  paid.    Id. 

8. What  agreement  to  give  security  wiU  be  enforced  by  courts  of  equity.] 

That,  notwithstanding  the  omission  from  the  agreement  of  any  provision 
prescribing  the  form  and  manner  in  which  the  security  was  to  be  given, 
and  regarding  the  contract  as  a  mere  executory  promise  to  give  a  lien, 
such  a  promise  would  be  regarded  by  courts  of  equity  as  creating  an  equit- 
able lien  which  would  be  enforced,  as  against  the  party  promising  to  give 
the  lien  and  those  who  claimed  under  him,  who  were  not  innocent 
purchasers.    Id. 

4. Effect  of  plaintiff's  possession  of  the  premises.]    That  the  fact  that 

the  defendant  Kervin  had  abandoned  the  premises,  and  that  the  plaintiffs 
had  regained  possession  of  the  same  and  were  engaged  in  operating  the  wells 
and  receiving  the  product  of  oil  and  the  avails  thereof,  did  not  prevent 
them  from  instituting  this  action  to  foreclose  their  lien,  but  furnhhed  an 
additional  reason  for  them  to  do  so,  as  it  would  enable  them  to  render 
an  account  whereby  the  amount  of  the  unpaid  purchase-money  might  be 
determined.    Id. 

5. Who  should  be  made  defendants  in  an  action  to  foreclose  it.]    That 

one  to  whom  the  defendant  Kervin  had  made  a  general  assignment  for  the 
benefit  of  his  creditors,  and  other  persons  claiming  some  interest  in  the  prop- 
erty subsequent  and  subordinate  to  the  lien  of  the  plaintiff,  were  properly 
made  parties  defendant    Id. 

Of  an  attorney  upon  moneys  collected  under  a  judgment  —  when  he  may 

retain  therefrom  the  amount  due  to  him  for  services  rendered  in  other  proceedings. 

See  M ATTEB  OF  LORILLA.RD  V.  BARNARD 545 

Charge  of  legacies  upon  real  estate. 

See  Wills. 

Of  laborers  working  on  a  raUroal. 

See  Railroad. 

Upon  proceeds  of  sale  in  partition. 

See  Partition. 

Upon  real  property. 

See  Mechanic's  Lien. 
Mortgages. 

LIFE  'ESTATE— Deposit  in  a  bank  by  a  life-tenant  of  moneys  received  under 
an  insurance  policy  on  a  mill —  when  it  will  be  considered,  as  between  two 
remaindermen  in  whose  names  the  deposit  was  made,  as  personal  property. 

See  Jagobr  v.  Bird 428 

LIGHT  —  Easement  of  in  a  street. 

See  Municipal  Corporation. 

LIMITATION  OF  ACTIONS  —  When  a  judgment  of  the  New  York  Marine 
Court  is  deemed  to  be  a  judgment  of  a  court  of  record,  although  the  court  was  not 
a  court  of  record  at  the  time  of  its  entry. 

See  Gamp  v.  Hallanan 628 

Code  of  Civil  Procedure,  §§  865,  868,  873  —  when  a  possession  will  be 

deemed  adverse. 

See  Hasbrouck  v.  Burhans 876 

When  the  right  to  foreclose  a  hen  to  secure  a  legacy  charged  on  the  property 

is  not  barred  by  it. 

See  Quackenbush  v.  Quackenbush 829 

LODGE  —  Change  in  the  disposition  of  money  to  be  received  on  the  death  of  a 
member  of  a  lodge  —  the  transfer  must  be  made  in  the  form  prescribed  by  the 
by-laws  of  the  lodge. 

See  Ireland  e.  Ireland 212 
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MANDAMUS  —  When  the  trustee*  of  a  religious  corporation  wiU  be  compelled 
by  mandamus  to  open  the  meeting-house  to  'a  minister  regularly  appointed  to 
that  place. 

See  People  ex  rbl.  Peck©.  Conley 98 

Surrogate— order  opening  decree  — how  reviewed—  Code  of  OM  Pro- 
cedure, §  2481,  sub.  6. 

See  People  ex  hbl.  Stevens  v.  Lott  408 

MARINE  COURT—  Of  New  York. 
See  Courts. 

MARRIED  WOMAN: 

See  Husband  and  Wife. 

MARSHAL—  Bond  of  a  marshal  of  the  city  of  New  York — a  party  aggrieved 
cannot,  under  an  order  of  a  justice  of  the  Court  o/  Common  Pleas,  prosecute  it 
in  the  Supreme  Court  — 1863,  chap.  484. 

See  Moog  v.  Kbhoe 484 

MASTER  AND  SERVANT — Liability  of  a  railroad  for  injuries  to  a 
passenger — when  it  is  responsible  for  injuries  resulting  from  acts  done  under  the 
direction  of  its  conductor. 

See  Bkllman  v.  N.  Y.  C.  and  H.  R  R  R  Co 180 

Liability  of  a  horse  railroad  company  for  the  act  of  its  driver  in  causing 

the  arrest  of  a  passenger. 

See  Corbett  v.  Twenty-Third  Street  Ry.  Co. 587 

MECHANICS'  LIENS  —  Does  not  exist  until  notice  is  filed.']  1.  On  June  18, 
1886,  a  building  which  the  plaintiff  had  erected  under  a  contract  made 
with  the  defendant  Curtis  was  accepted  by  the  latter.  On  that  day,  at 
about  two  o'clock  in  the  afternoon,  the  defendant  Curtis  and  his  wife  exe- 
cuted a  mortgage  upon  the  premises  for  the  sum  of  $900  to  a  savings  bank, 
and  received  from  the  bank  that  amount.  The  savings  bank  seut  the  mort- 
gage by  mail  to  the  county  clerk,  at  Poughkeepsie,  who  received  it  at  seven, 
o'clock  p.  m.  on  June  nineteenth.  On  June  twenty-first,  at  eight  a.  m.,  the 
plaintiff  filed  a  mechanics'  lien  upon  the  same  premises. 

Held,  that  the  lien  of  the  mortgage  was  entitled  to  priority  over  that 
of  the  plaintiff.    Mungkr  v.  Curtis 485 

2. It  only  affects  such  interest  as  the  owner  then  has.]    That  the  fact  that 

the  bank  knew  that  the  plaintiff  had  not  been  paid  did  not  affect  its  right 
to  such  priority,  in  the  absence  of  proof  that  it  colluded  with.  Curtis  to 
defeat  the  claim  and  lien  of  the  plaintiff.    Id 

MISDEMEANORS: 

See  Crimes. 

MORTGAOE  —  Release  of  premises  from  the  lien  of  a  mortgage  —  when  the 
court  will  not  revive  the  mortgage  in  favor  of  the  owner  of  the  premises,  as 
against  the  widow  of  the  mortgagor  claiming  dower  therein.]  1.  In  1877  the 
'  plaintiff '8  husband  died,  seized  in  fee  of  certain  premises  uoon  which  there 
was  an  outstanding  mortgage  of  $12,000,  executed  by  the  plaintiff  and  her 
husband.  The  premises  were  sold  by  the  husband's  executor,  subject  to  the 
mortgage,  for  the  consideration  of  one  dollar.  The  purchaser  thereafter  sold 
to  the  defendant  a  portion  of  the  said  premises,  which  had  been,  prior  to 
the  sale,  released  and  discharged  from  the  said  $12,000  mortgage,  the 
release  stating  that  it  was  made  "to  the  intent  that  the  lands  hereby  con- 
veyed  may  be  discharged  from  the  said  mortgage." 

In  this  action,  brought  by  the  plaintiff  to  recover  her  dower  in  the  said 
premises,  so  sold  to  the  defendant,  the  defendant  claimed  that  although  the 
$12,0oo  mortgage  had  been  satisfied  as  to  the  premises  conveyed  to  him,  the 
mortgage  debt  had  not  been  paid,  except  to  the  extent  of  $500  ;  that  other 
mortgages  had  been  executed  by  the  grantees  of  the  husband's  executor  in 
substitution  for  so  much  of  the  original  mortgage  as  could  fairly  be  appor- 
tioned to  this  portion  of  the  whole  premises;  that  this  was  done  simply  for 
the  convenience  of  the  new  purchasers  of  the  several  parcels,  and  that  that 
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portion  of  the  #12,000  mortgage  ought,  in  equity,  to  be  revived  and  rein- 
stated, and  that  the  defendant  should  be  subrogated  to  the  rights  of  the 
original  mortgagee,  and  the  plaintiff's  claim  of  dower  be  limited  to  the  equity 
of  redemption. 

Held,  that  regard  being  had  to  the  nominal  price  paid  for  the  equity  of 
redemption ;  to  the  fact  that  the  widow's  claim  for  dower  was  not  released 
at  that  sale;  to  the  intent  expressed  in  the  written  release;  to  the  favor 
extended  by  the  law  to  the  widow's  claim ;  to  the  absence  of  circumstances 
showing  any  mistake  other  than  of  law,  the  defendant  had  not  made  a  case 
entitling  him  to  revive  and  reinstate  against  the  plaintiff  a  mortgage  in 
which  he  never  had  any  interest,  and  under  which  he  derived  no  title. 

Evehson  v.  McMulleh 369 

2.  Filing  of  a  chattel  mortgage  —  1883,  chap.  279  —  a  subsequent  agree- 
ment affecting  it  need  not  be  filed  —  it*  validity  is  not  affected  by  the  fact  that 
part  of  the  agreement  rest*  in  parol.]  This  action  was  brought  by  the  plaintiff, 
who  had  been  appointed  January  15, 1884,  a  receiver  of  the  property  of  the 
defendant  Mc  In  tyre,  in  proceedings  supplementary  to  execution,  to  recover 
the  value  of  property  of  the  said  Mclntyre,  alleged  to  have  been  wrongfully 
and  in  fraud  of  tne  rights  of  his  creditors  taken  by  the  defendants  South- 
wick  and  Wells,  under  two  bills  of  sale  given  to  them  respectively  by 
Mclntyre  on  December  29,  1883,  and  tiled  in  the  county  clerk's  office  on 
December  thirty  first  (the  thirtieth  being  Sunday).  The  referee  found  that 
the  said  bills  were  given  by  the  said  Mclntyre  at  a  time  when  he  was  insol- 
vent, for  money  theretofore  loaned  to  him  by  the  defendant  Southwick,  and 
for  notes  indorsedfor  his  accommodation  by  Wells;  that,  after  the  execution 
and  delivery  of  the  said  bills  of  sale,  the  defendants  Southwick  and  Alclntyre 
signed  a  written  agreement  by  which  Mclntyre  agreed  to  pay  over  to  South- 
wick all  moneys  realized  upon  articles  sold  ana  described  in  said  bills  of 
sale,  to  be  by  him  applied  in  payment  of  the  sums  mentioned  therein,  and 
to  act  as  the  agent  of  Southwick  and  Wells  in  making  such  sales.  The 
agreement  then  authorized  Mclntyre,  *'  on  the  part  of  said  Southwick  and 
Wells,"  to  sell  the  said  articles  as  their  agent,  and  not  otherwise,  and  on  con- 
dition that  he  pay  over  the  proceeds  as  above.    This  agreement  was  not  filed. 

Held,  that  the  fact  that  the  second  agreement  was  not  filed  did  not  render 
the  bills  of  sale  void  as  against  the  creditors  of  Mclntyre  as  being  a  failure 
to  comply  with  the  provisions  of  section  I  of  chapter  279  of  1833,  providing 
that  every  mortgage  or  conveyance  intended  to  operate  as  a  mortgage  which 
shall  not  be  accompanied  by  an  immediate  delivery  and  be  followed  by  an 
actual  and  continued  change  of  possession,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  •*  unless  the  mortgage,  or  a  true 
copy  thereof,  shall  be  filed."    Preston  v.  Southwick 291 

3. Chattel  mortgages — where  they  sJiould  be  filed  in  Kings  county — 

3  R  S.  (Med.),  143,  §  11;  1  R  A  (6th  ed.),  924.]  Chattel  mortgages  upon 
property  in  the  town  of  Flatbush,  Kings  county,  should  be  filed  in  the  office 
of  the  clerk  of  that  town,  and  not  in  the  office  of  the  register  of  Kings 
county.    Mautin  v.  Rothschild 410 

Evidence — the  execution  of  a  chattel  mortgage  is  not  proved  by  t/ie  pro- 
duction of  a  copy  thereof  and  of  a  certificate  of  acknowledgment  attached  thereto, 
certified  by  the  town  clerk. 

See  Maxwell  v.  Inman 265 

Evidence  —  mhen  acts  and  declarations  of  a  former  owner  of  a  mortgage 

are  admitted  as  a  part  of  the  res  gest®  to  prove  its  payment. 

See  Holcomb  v.  Campbell 398 

Action  by  the  receiver  of  a  corporation  to  determine  the  validity  of  bonds 

claimed  to  be  secured  by  a  mortgage  on  its  property — when  it  can  be  maintained. 

See  Hubbkll  v.  Syracuse  Iron  Works 183 

MOTION  —  For  a  new  trial. 
See  Nbw  Tiiial. 

MUNICIPAL  CORPORATIONS  —  Right  of  a  city  to  recover,  from  one 
obstructing  a  street,  a  judgment  it  has  been  compelled  to  pay  to  one  injured  by 
reason  of  such  obstruction.]    1.  This  action  was  brought  by  the  city  of  Cohoes 
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against  the  defendant  to  recover  the  amount  of  a  judgment  which  the  city, 
at  the  suit  of  one  ttewell,  had  been  compelled  to  pay  him  because  of  an 
injury  done  to  Sewell  by  a  wrongful  obstruction  of  a. street,  which  obstruc- 
tion was,  as  between  the  city  and  Sewell,  the  act  of  the  city.  The  defendant 
was  notified  of  the  action  brought  by  Sewell,  and  was  requested,  but 
failed,  to  defend  it.  Upon  the  trial  of  this  action  the  judgment-roll  in  the 
action  against  the  city  was  given  in  evidence. 

Held,  that  to  make  that  judgment  conclusive  evidence,  as  between  the 
city  and  the  defendant,  the  city  was  bound  to  prove  that  the  defendant  was 
the  author  of  the  act  whereby  Sewell  was  injured. 

That  as  an  inspection  of  the  judgment-roll  in  that  action  did  not  show  that 
that  fact  had  been  in  issue  and  determined  in  that  action,  and  as  it  was  not 
shown  by  evidence  aliunde  that  it  was  therein  determined,  it  was  necessary 
for  the  city  to  show  by  proof,  outside  of  that  judgment-roll,  that  the  defendant 
was  the  author  of  the  act  injuring  Sewell.    City  of  Cohoes  v.  Morrison.  .  216 

2. Bow  far  the  defendant  is  bound  bv  the  former  judgment  when  he  was 

notified  of  the  action.]  In  1868  the  defendant  erected  a  tram- way  over  the 
bank  of  the  Erie  canal  so  as  to  leave  a  clear  space  of  twelve  feet  between 
it  and  the  surface  of  the  canal  bank  beneath  it.  The  canal  bank  belonged 
to  the  State,  and  the  public  were  accustomed  to  travel  over  it,  in  passing 
from  a  ci'y  street,  to  reach  a  bridge  built  by  the  State  across  the  canal. 
There  was  no  evidence  to  show  that  the  city  had  accepted  this  portion 
of  the  bank  as  a  public  street  at  the  time  the  tram-way  was  erected.  In 
1873  the  city  assumed  control  and  authority  over  the  canal  bank,  graded 
and  paved  it,  and  in  so  doing  raised  its  surface  so  as  to  reduce  the  twelve 
feet  of  clear  space  beneath  the  tram-way  to  ten  feet.  In  1874  Sewell,  in 
attempting  to  drive  a  circus  wagon  under  this  tram-way,  was  crushed  between 
it  and  the  wagon,  the  evidence  teuding  to  show  that  if  there  had  been  twelve 
feet  of  clear  space  he  would  have  escaped  all  injury. 

Held,  that  as  it  was  only  needful  for  Sewell  to  show  that,  as  between  him- 
self and  the  city,  the  city  was  estopped  by  its  action  from  denying  that  the 
street  was  a  public  street,  the  defendant  was  not  precluded  by  the  former 
judgment  from  contesting  in  this  case  the  question  whether  the  place  in  ques- 
tion was  a  public  street  as  between  himself  and  the  city.    Id. 

8. Dedication  of  a  street.]    That,  assuming  that  the  State  had,  at  the 

time  of  the  erection  of  the  tram  way,  dedicated  this  portion  of  the  bank  to 
the  use  of  the  public  as  a  street,  yet  before  it  could  be  held  that  a  public 
street  had  been  lawfully  established  an  acceptance  on  the  part  of  the  city 
must  be  proved.    Id. 

4. An  acceptance  on  the  part  of  the  city  must  be  shown.]    That  there  was 

no  evidence  of  an  acceptance  until  the  grade  was  changed,  and  as  an 
acceptance  must  be  of  the  dedication  as  made,  the  city's  acceptance,  when 
made,  was  subject  to  the  burden  of  the  defendant's  tram- way  which  then 
passed  over  it.    Id. 

5. The  acceptance  must  be  subject  to  all  existing  burdens.  ]    That  the  State 

could  abandon  its  own  claim,  but  could  not  without  the  defendant's  consent, 
or  upon  compensation  or  by  proceedings  in  which  he  might  have  an  oppor- 
tunity to  be  heard,  extinguish  his,  and  that  the  city  occupied  no  better 
position  than  the  State.    Id. 

6. Duty  of  the  city  to  keep  its  streets  in  repair.]    The  city  contended  that 

the  judgment  in  the  former  action  was  conclusive  that  itjhd  not  accept  the' 
street,  subject  to  the  obstruction,  because  if  it  had  Sewell  could  not  have 
recovered,  as  he  was  one  of  the  public  which  bad  accepted  the  dedication 
and  thus  accepted  its  burden. 

Held,  that  the  answer  to  this  was  that  the  city  was  bound  to  keep  its 
public  streets  in  a  reasonably  safe  condition  for  travel,  and  should  not 
invite  the  public  to  use  them  before  it  had  placed  them  in  that,  condition.    Id.    , 

7. Easement  of  light  from  a  street  —  right  o    an  abutting  owner  to  recover 

damages  for  an  interference  with  it.]  This  action  was  brought  to  recover 
damages  for  injuries  occasioned  to  a  four  story  brick  building  belonging 
to  the  plaintiff,  situated  on  the  corner  of  McDougal  and  West  Third 
street,  in  the  city  of  New  York,  by  the  construction  of  an  elevated  road  in 
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West  Third  street  by  the  defendant,  the  Metropolitan  Elevated  Railway 
Company,  and  by  the  operation  of  the  same  by  the  defendant,  the  Manhattan 
Railway  Company,  to  whom  it  was  leased  in  1879. 

Held,  that  although  the  plaintiff  did  not  own  the  fee  of  the  street  he 
had  an  easement  of  light  therefrom,  which  entitled  him  to  maintain 
an  action  to  recover  the  damages  occasioned  by  any  interference  with,  or 
interruption  of  the  passage  of  the  light  from  the  street  to  his  property. 

Pond  v.  Metropolitan  Elevated  Rt.  Co 56  J 

8. Running  of  trains.]  That  in  determining  the  amount  of  the  dam- 
ages the  operation  of  the  road  as  an  entirety  must  oe  considered,  and  that  as 
the  running  of  the  trains  constitutes  an  essential  part  of  the  operation  of  the 
road  any  interruption  of  light  thereby  occasioned  was  to  be  considered  as 
arising  from  the  structure  and  its  uses,  and  as  forming  a  part  of  the  disturbing 
cause.    Id. 

9. When  one  erecting  and  leasing  an  elevated  road  is  liable  for  damages 

occasioned  by  the  running  of  trains  by  the  lessee  of  the  road.  ]  That  the  fact  that 
the  defendant,  the  Metropolitan  Railway,  did  not,  after  May  20,  1879.  use 
the  structure  which  it  had  leased  to  the  defendant,  the  Manhattan  Railway 
Company,  did  not  prevent  a  judgment  from  being  given  against  both 
defendants,  as  the  first  company,  erecting  the  structure,  by  leasing  it, 
when  equipped  for  use,  to  the  other  defendant,  continued  the  wrong 
complained  of.    Id. 

When  the- treasurer  of  a  village  is  its  chief  fiscal  officer  within  the  meaning 

of  section  3245  of  the  Code  of  Civil  Procedure.]  Under  the  provisions  of  the 
charter  of  the  village  of  Cortland  (1804,  chap.  405  the  treasurer  of  the 
village,  and  not  the  common  council  thereof,  is  "the  chief  fiscal  officer  of 
the  corporation  "  within  the  meaning  of  these  words  as  used  in  section  32£5 
of  the  Code  of  Civil  Procedure,  which  prohibits  the  allowance  of  costs  to 
the  plaintiff,  in  actions  against  municipal  corporations,  unless  the  claim 
upon  which  it  is  founded  was,  before  the  commencement  of  the  action, 
presented  to  that  officer.        Fishek  v.  Village  of  Cortland 173 

Leases  of  wharfs  in  New  York  by  the  commissioners  of  the  sinking  fund 

—  void  if  not  let  at  public  auction  —  right  of  a  railroad  company  to  acquire  a  lease 
of  a  ferry  franchise  not  having  either  end  at  the  railroad  terminus  —  in  what 
cases  an  action  to  restrain  illegal  acts  wiU  lie  by  a  taxpayer  under  chapter  531  of 
1881. 

See  Starin  v.  Mayor,  etc.  549 

Contract  signed  by  the  board  of  trustees  of  a  village  — power  of  the  board 

to  liquidate  the  damages  —  what  provision  will  be  construed  as  liquidating  the 
damages  and  not  as  fixing  a  penaltg. 

See  Parr  v.  Village  of  Greenbush 232 

Eminent  domain  —  right  of  the  state  to  acquire  the  fee  in  lands  to  be  used 

for  a  canal  —  of  its  right  to  autlvorne  such  lands  to  be  used  by  a  city  as  a  public 
street  — I  R.  8,  225,  2  6,  g§  46,  52  —  1878,  cfiap.  891. 

See  Eldrtoge  v.  City  of  Binghamton 202 

Licenses  for  places  of  amusement — in  Albany  a  discretionary  power  is 

vested  in  t/te  mayor  — 1888  chap.  298  tit.  3  §  14,  sub.  1&  and  20  —  when  its 
exercise  will  not  be  reviewed  by  the  court. 

See  People  ex  rel.  Dorr  v,  Thaohbr * 349 

When  an  underground  railroad  is  a  street  railroad  within  section  18  of 

article  $  of  the  Constitution  —  chapter  582  of  18»0  is  unconstitutional  as  violating 
this  section. 

-    See  Matter  of  N.  Y.  District  Railway  Co.. 621 

Commissioners  of  excise  in  the  city  of  New  York  —  may  be  appointed  by 

the  mayor  without  confirmation  by  the  board  of  aldermen  — 1884,  chap.  48. 

See  People  ex  rel.  Haughton  v.  Andrews 614 

Dismissal  of  members  of  the  police  force  of  Brooklyn  — 1873,  dtap.  863, 

g  14,  tit.  l\,as  amended  by  chap.  457  of  1881. 

See  People  ex  rel.  Hayes  v,  Carroll 438 

Cliarter  of  Vie  city  of  Elmira — 1875,  chap.  370  —  over  what  offenses 

exclusive  jurisdiction  is  conferred  on  the  recorder. 

See  People  ex  eel.  Miller  v.  Cooper 196 
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MTJBDEB,  : 

See  Homicide. 

MUTUAL  BENEFIT  ASSOCIATION* : 

See  Associations. 

NAVIGATION : 

See  Shipping 

NECESSARIES  : 

See  Infants. 

TAME. 

NEGLIGENCE  —  When  the  question  of  the  plaintiff 's  contributory  nogUgenoe 
should  be  left  to  the  jury  — right  of  one  finding  the  gate*  at  a  railroad  crossing 
open,  to  auume  that  it  is  safe  to  cross  1  Upon  the  trial  of  this  action,  brought 
by  the  plaintiff  to  recover  damages  tor  the  negligent  killing  of  her  husband 
by  the  defendant,  it  appeared  that  on  the  night  of  June  eighth,  at  about  nine 
o'clock,  when  it  was  "pretty  dark,"  the  deceased,  a  charcoal  peddler,  in 
returning  home  with  a  team  of  horses  and  his  empty  wagon,  reached  a 
place  where  the  highway  crossed  the  defendant's  three  tracks  on  grade. 
On  the  west  side  of  the  tracks,  from  which  side  the  deceased  approached, 
were  gates  consisting  of  two  white  poles  (worked  by  a  crank  on  the  north 
side  of  the  highway  west  of  the  tracks),  which  were  usually  lowered  when 
trains  were  (Joining,  making  it  impossible  to  cross  the  tracks.  As  the 
deceased  crossed  the  track  he  was  struck  by  an  engine  backing  slowly  south- 
ward, without  any  light  and  without  ringing  any  bell  or  blowing  a  whistle, 
and  was  killed.    The  gates  were  up. 

Evidence  was  given  tending  to  show  that  the  deceased,  Just  before  reaching 
the  track,  was  standing  in  his  wagon  leaning  on  the  forward  part  and  looking 
up  and  down  to  see  if  there  was  any  train  approaching,  ana  other  evidence 
was  given  tending  to  show  that  the  defendant's  flagman,  who*  was  on  the 
easterly  side  of  the  tracks  souifeof  the  highway,  hallooed  to  the  deceased, 
"stay  back." 

Held,  that  it  was  error  to  nonsuit  the  plaintiff ;  that,  taking  all  the  circum- 
stances into  account,  especially  the  open  gates,  the  slowness  of  the  engine's 
backward  motion,  the  absence  of  light  upon  it,  the  noise  which  the  wagon 
would  naturally  make,  the  question  of  the  negligence  of  the  deceased  should 
have  been  left  to  the  jury.    Lindehan  v.  N.  Y.  0.  and  H.  R:  R  R  Co. . . .  806 

Right  of  a  city  to  recover,  from  one  obstructing  a  street ^  a  judgment  it  has 

been  compelled  to  pay  to  one  injured  by  reason  of  such  obstruction. 

See  City  of  Cohoes  v.  Morrison 316 

Evidence  of  a  custom,  as  to  the  manner  in  which  other  persons  conduct  their 

business,  is  not  admissible  in  favor  of  a  defendant  sued  for  negligently- attdueting 
his  business. 

See  Wright  v.  Boller*.. 77 

Liability  of  a  railroad  for  injuries  to  a  passenger— when  it  is  responsible 

for  injuries  resulting  from  acts  done  under  the  direction  of  its  conductor. 

See  Bellman  v.  N.  T.  C*  and- H.  RR.R  Ckx 180 

Liability  of  all  the  Members  of  a  firm,  for  the  negligence  of  one  of  them  — 

notion  a  disputed  question  of  fact  should  be  submttied  to  As  jury. 

See  McCarragher  v.  Gaskell. 451 

NEGOTIABLE  PAPER: 

See  Bills  and  Notes, 

NEWLY  DISCOVERED  EVIDENCE  —  Jitw  trial  because  of. 
See  New  Trial. 

NEW  TBIAL—  A  motion  for  a  new  trial  on  the  minutes  of  the  justice  can  only 
be  made  when  a  verdict  has  been  rendered—  Gods  of  Civil  Procedure,  §  909  J 
1.  Upon  the  trial  of  this  action,  brought  to  recover  moneys  alleged  to  have 
been  deposited  by  the  plaintiff's  assignor  with  the  defendant,  a  private 
banker,  the  plaintiff  was  nonsuited  by  the  court, upon  the  ground  that  it  had 
failed  to  show  a  title  to  the  moneys  deposited;  a  motion  was  thereupon  made 
oy  the  plaintiff  for  a  new  trial  upon  the  minutes  of  the  Justice  trying  the 
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case,  which  was  entertained  and  denied.  From  this  order  an  appeal  was 
taken  by  the  plaintiff,  which  is  still  pending.  Subsequently  the  plaintiff 
moved,  at  a  Special  Term  held  by  the  trial  judge,  for  an  order  vacating  the 
previous  orders  of  the  court  entertaining  and  denying  the  motion  for  a  new 
trial.    From  an  order  granting  this  motion  the  defendant  appealed. 

Held,  that  the  trial  judge  had  no  authority  to  entertain  the  motion  for  a 
new  trial  made  upon  his  minutes,  as  such  a  motion  can  only  be  made  in  those 
cases  in  which  a  verdict  has  been  rendered.    First  Nat.  Bank  v.  Clark.  . .    90 

2.  Power  of  a  Special  Term  to  entertain  a  motion  to  vacate  an  order 

erroneously  granted.]  That  as  the  order  denying  the  motion  for  the  new  trial 
was  erroneous  and  invalid,  it  was  proper  for  the  Special  Term  to  hear  and 
grant  the  motion  made  by  the  plaintiff  to  have  the  said  order  vacated.    Id. 

3. Motion  not  barred  by  an  appeal]    That  the  plaintiff  was  not  barred 

from  making  the  motion,  because  it  had  taken  an  appeal  from  the  order 
denying  a  new  trial. 

ISo  opinion  was  expressed  by  the  court  upon  the  question  as  to  whether 
the  plaintiff  could  move  upon  the  case  as  settled  for  a  new  trial  without  first 
formally  discontinuing  his  appeal,  nor  as  to  whether  the  defendant  should 
be  allowed  any  cost  on  such  appeal.    Id. 

Appeal  to  the  County  Court  from  a  justice*  $  judgment — the  right  to  a  new 

trial  is  determined  by  the  amount  demanded  in  the  amended,  and  not  by  that 
asked  for  in  the  original  pleadings  —  Code  of  Civil  Procedure,  §  3068  —  what 
counter-claim  cannot  be  pleaded  in  an  action  of  tort  —  when  an  amount  exceeding 
fifty  dollars  claimed  thereby  will  not" justify  a  new  trial  on  appeal. 

See  Hinklet  v.  Trot  and  Albia  R  li.  Co 281 

Order  granting  a  new  trial,  after  a  conviction  of  a  crime,  upon  the  ground 

of  newly  discovered  evidence  —  the  people  cannot  appeal  therefrom. 

See  People  v.  Bkckwith 8£G 

NEW  YORK  CITY—  Leases  of  wharfs  in  New  York  by  the  commissioners  of 
Vie  sinking  fund— void  if  not  let  at  public  auction— 1882,  chap.  410,  §§  170, 
180, 716.]  1.  Upon  the  trial  of  this  action,  brought  by  the  plaintiff  as  a  taxpayer 
under  chapter  531  of  1881,  against  the  defendants,  the  commissioners  of  the 
sinking  fund,  to  set  aside  a  lease  of  ferry  franchises  and  a  wharf,  it  appeared 
that  the  wharf  was  situated  at  the  foot  of  Whitehall  street,  and  that  one  of 
the  ferry  routes  extended  from  that  street  to  Staten  Island  and  the  other  from 
the  same  point  to  Bay  Ridge,  Long  Island.  The  franchises,  after  having 
been  advertised  in  the  notice  of  sale,  to  be  let  for  the  term  of  eight  years 
and  eleven  months  from  .lune  1,  1884,  were  sold  to  the  defendant,  the  Staten 
Island  Kapid  Transit' Railroad  Company.  The  notice  of  the  sale  fixed  the 
rental  of  the  wharf  at  the  sum  of  $10,000,  and  stated  that  the  ferry  fran- 
chises were  to  be  offered  at  an  upset  price  of  five  per  cent  of  their  gross 
receipts.  The  sale  was  made  as  provided  in  the  notice,  against  the  objec- 
tions that  each  ferry  route  should  be  separately  sold,  and  that  the  rental  for 
the  wharf  property  should  be  fixed  oy  the  price  for  which  the  purchaser 
would  be  willing  to  take  it  at  an  auction  sale. 

Held,  that  the  authority  conferred  by  section  180  of  chapter  410  of  1882 
upon  the  commissioners  of  the  sinking  fund  to  lease  the  wharf  along  with 
the  franchise  of  a  ferry,  was  qualified  by  the  direction  contained  in  section 
716  of  the  same  act,  that  ••all  leases,  other  than  for  districts  appropriated  by 
said  department  to  special  commercial  interests,  shall  be  made  at  public 
auction  to  the  highest  bidder.'* 

That  as  the  commissioners  had  disposed  of  the  lease-hold  term  of  the 
wharf  at  the  fixed  rental  of  $10,000,  in  violation  of  the  provisions  of  this 
act,  their  proceedings  were  illegal ;  and  should,  in  so  far  as  they  had  been 
consummated,  be  vacated  and  set  aside.     Starin  v.  Mator,  etc 549 

2.  In  what  cases  an  action  to  restrain  illegal  acts  will  lie  by  a  taxpayer 

under  chap.  581  of  1881.]  That  as  the  plaintiff  possessed  the  qualifications 
prescribed  in  the  act  of  1881,  and  had  given  the  bond  required  by  it,  he  was 
entitled  to  maintain  this  action,  and  that  the  fact  that  he  was  a  bidder  at  the 
sale,  and  was  interested  in  the  use  of  the  wharf  and  the  ferry  franchises  pre* 
vious  to  the  time  at  which  the  sale  was  had,  did  not  disqualify  him  from  so 
doiug.     Id. 

Hun— Vol.  XLII         92 
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8.  Bight  of  a  railroad  company  to  acquire  a  learn  of  a  ferry  franchise 

not  having  either  end  at  the  railroad  terminus— 18&i,  chap.  193.]  The 
defendant  railroad  company  was  incorporated,  under  the  general  laws'  of 
this  State,  to  construct  and  operate  a  railway  from  a  point  on  the  shore 
of  the  lower  bay  of  New  York,  at  or  near  New  Dorp  Lane,  to  or  near 
the  foot  of  the  church  road  in  the  village  of  Port  Richmond. 

Chapter  19:1  of  1884  authorizes  any  steam  railroad  company  incorporated 
under  the  laws  of  this  State,  with  a  terminus  in  the  harbor  of  New  York, 
to  purchase  or  lease  boats  propelled  by  steam,  or  otherwise,  and  operate 
the  same  as  a  ferry,  or  otherwise,  over  the  waters  of  the  harbor  of  New 
York,  to  any  point  distant,  not  more  than  ten  miles  from  said  terminus. 

Held,  that  while  the  act  was  sufficiently  broad  to  entitle  the  company  to 
acquire  the  necessary  boats  and  franchise  and  to  operate  a  ferry  from  the 
terminus  of  its  road  to  the  city  of  New  York,  it  does  not  appear  to  confer 
upon  the  company  the  power  to  lease  another  distinct  ierry,  as  it  pro- 
posed to  do,  to  be  operated  from  the  city  of  New  York  to  Bay  Ridge  on 
Long  Island. 

That  as  the  sale  was  made,  so  far  as  the  wharf  was  included  in  it,  for  a 
distinct  price,  incapable  of  being  separated,  it  must,  even  if  authorized  in 
part,  be  wholly  set  aside.    Id. 

Assessment  for  personal  property  —  when  att  the  estate  may  be  assessed 

against  one  of  several  executors — potter  ef  the  commissioners  of  taxes  in  New 
York  city  to  correct  erroneous  assessments — 1888,  eliap.  410,  §  820 — power  of 
the  court  to  do  soon  the  hearing  of  a  certiorari  to  review  them  —  Code  of  CwH 
Procedure,  §2141. 

See  People  ex  rel.  Neustadt  v.  Coleman 581 

Bond  of  a  marshaU  of  the  city  of  New  York — a  party  aggrieved  cannot. 

under  an  order  of  a  justice  of  the  Court  of  Common  Pleas,  prosecute  U  in  the 
Supreme  Court —1882,  chap.  484. 

See  Mooo  v.  Kehoe 494 

Commissioners  of  excise  in  the  city  of  New  York —may  be  appointed  by 

tfte  mayor,  without  confirmation  by  the  board  of  aldermen  — 1884,  chap.  48. 

See  People  ex  rel.  Haugbton  e.  Andrews 614 

NEW  YORK  MARINE  OOTJRT: 

See  Courts. 
NEXT  OF  KIN — Construction  of  an  agreement  —  when  the  words  "legal 
representatives"  means  executors  and  administrators,  and  not  next  of  kin. 

See  Greenwood  v.  Holbrook 688 

NON-RESIDENT  —  Exemption  of  money  of,  from  tax. 
See  Taxes. 

NOTICE  —  Forfeiture  of  a  policy  of  insurance  by  the  non-payment  of  the 
premium  —  what  votice  must  be  given  to  the  policyholder  —  chap.  821  of  1877. 

See  Phelan  e.  North- Western  Mut.  Life  Ins.  Co 419 

NUISANCE  —  Board  of  Health  —  expenses  incurred  in  abating  a  nuisance 
are  to  be  charged  upon  the  occcupant  —  1850,  chap.  824  as  amended  by  chap.  167 
0/1854;  chap.  700  of  1867  and  chap.  761  of  1868. 

See  PKENDEHGA8T  V.  VILLAGE  OF  SCHAGHTICOKE 317 

OFFICERS  —  Constitution  —  the  legislature  cannot  provide  for  the  election  of  a 
justice  of  the  peace  for  a  village—  Constitution,  art.  6,  §  18  —  there  can  be  no 
de  facto  officer  unless  there  be  an  actual  existing  office. 

&e  People  ex  rel  Sinkler  v.  Terry 278 

Defects  in  a  constable's  bond  —  1  R.  A,  346,  §  21,  as  amended  by  chap. 

788  of  1872  —  until  removed  the  constable's  acts  are  to  be  treated  as  those  of  an 
officer  de  jure  as  to  third  persons. 

See  Adams  v.  Tator. 884 

— •  Of  a  corporation. 

See  Corporation. 
— •  Of  a  bank. 

See  Banking. 
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OIL  —  Lease  of  lands  to  be  used  for  the  purpose  of  boring  for  oil  or  gas  — 
construction  of  covenants  contained  in  it  —  when  a  covenant  will  be  held  void  for 
uncertainty. 

See  Eaton  ©.  Wilcox 61 

OPINIONS  —  Of  witnesses — when  admissible  as  evidence. 

See  WlTNEBSES, 

ORAL  EVIDENCE: 

See  Evidence. 

PAROL  EVIDENCE: 
See  Evidence. 

PARTIES  —  Practice — the  grantor  must  be  made  a  party  to  an  action  to  set 
aside  a  conveyance  as  fraudulent.]  This  action  was  brought  by  the  plaintiff, 
who  had  been  appointed  a  receiver  of  the  Syracuse  Iron  Works  in  a 
creditors'  action,  brought  under  section  1784  of  the  Code  of  Civil  Procedure, 
to  set  aside  as  fraudulent  a  judgment  in  favor  of  the  defendant,  entered  upon 
an  offer  made  by  the  Syracuse  Iron  Company,  in  an  action  brought  against 
it  by  the  defendant,  and  to  recover  the  value  of  the  chattels  sold  under 
an  execution  issued  on  the  said  judgment 

Held,  that  a  demurrer,  interposed  upon  the  ground  that  there  was  a 
defect  of  parties  defendant,  because  of  the  non-joinder  of  the  Syracuse 
Iron  Works,  should  be  sustained. 

The  rule  is  settled  that  in  actions  to  set  aside  fraudulent  conveyances, 
the  alleged  fraudulent  grantor  is  a  necessary  party  defendant. 

Hubbell  v.  Merchants  Nat.  Bank 200 

Action  against  sureties  upon  a  general  guardian's  bond  —  as  to  whether 

it  should  be  brought  in  the  name  of  the  infant  or  of  the  guardian—  when  an 
action  will  lie  against  the  sureties  on  the  bond  before  an  accounting  has  been  had 
by  the  guardian. 

See  Perkins  v.  Stimmel BSO 

Bond — right  of  one  not  a  party  to  it  to  enforce  an  agreement  by  the 

obligor  to  pay  a  debt  due  to  the  claimant  from  the  obligee's  ancestor. 

See  Pulvek  v.  Skinner 823 

Lien  on  personal  property  —  what  agreement  to  give  security  wiU  be 

enforced  by  courts  of  equity  —  who  sliould  be  made  defendants  in  an  action  to 
foreclose  it. 

See  Willetts  'v.  Brown 110 

— —  Action  for  partition — a  tenant  by  the  curtesy  of  an  undivided  share  may 
maintain  it  —  Code  of  Civil  Procedure,  §  1532. 

See  Tilton  v.  Vail 688 

PARTITION  —  Reference  to  determine  as  to  the  existence  of  judgments  or  iie-M 
on  funds  arising  from  a  sale  in  partition.]  1.  After  an  order  had  'bceo  made 
appointing  a  referee,  to  take  proof  and  report  the  respective  amount*  which 
the  defendants  were  entitled  to  receive  of  the  proceeds  arising  from  sales  in 
three  actions  of  partition,  a  motion  was  made  for  an  order  directing  the 
referee  to  take  proof  of  any  liens  that  might  be  presented  to  hi  in. 

It  was  stated,  in  the  moving  affidavit,  that  there  were  liens  which  it  was 
desirable  and  advantageous  to  have  proved  and  brought  before  the  court, 
but  no  lien  was  particularized  or  described,  nor  were  any  facts  disclosed 
indicating  the  existence  of  any  claim  whatever  of  such  a  description  in  favor 
of  any  person,  or  which  should  Justly  be  included  in  the  hearing  before  the 
referee  in  order  to  enable  him  to  determine  the  rights  of  the  parties  to  the 
proceeds  of  the  property. 

Held,  that  the  motion  was  properly  denied  on  account  of  the  defective 
condition  of  the  moving  papers.      Platt  v.  Platt 089 

*  2. When  a  judgment  recovered  against  the  executors  of  the  owner  wiU  be 

paid  therefrom.]  Upon  the  application  of  one  who  had  recovered  a  judg- 
ment, against  the  executors  of  the  deceased  owner  of  the  land  partitioned, 
upon  a  debt  due  from  the  deceased,  and  against  a  receiver  of  the  estate 
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appointed  on  the  removal  of  the  executors,  the  referee  was  empowered  to 
inquire  into  the  existence  of  such  judgment 

Held,  that  the  court  had  power  to  direct  this  to  be  done. 

Upon  the  hearing  it  appeared  that  the  judgment  had  been  recovered  by 
one  De  Grauw,  against  the  executors  of  Nathan  C.  Piatt,  the  owner  of  the 
real  estate  partitioned,  upon  an  indebtedness  owing  by  the  testator  in  his 
lifetime,  and  that  upon  this  judgment  another  judgment  was  recovered 
against  a  receiver  of  the  estate  appointed  after  the  removal  of  the  executors. 

Held,  that  as  it  appeared  that  there  was  no  personal  estate  out  of  which 
the  judgment  could  be  paid,  and  that  it  was  recovered  upon  a  debt  owing  by 
the  testator  himserf,  it  was  equitably  a  lien  upon  his  real  estate,  and  upon  the 
fund  before  the  court,  and  that  the  creditor  had  the  right  to  apply  for  the 
payment  of  the  judgment  out  of  the  proceeds  of  this  property,  even  though 
the  judgment  itself  might  not,  under  the  statutes  of  this  State,  have  become 
a  lien  upon  the  testators  real  estate.    I<L 

8. Intere*t  cannot  be  charged  on  an  amount  advanced  from  the  estate  to 

persons  entitled  thereto  out  of  the  share  of  such  person  %n  the  proceeds  of  sale  1  In 
determining  the  respective  shares  which  each  of  the  parties  was  entitled  to 
receive,  the  amounts  which  certain  of  the  parties  in  interest  had  received 
from  the  estate,  previous  to  the  time  of  the  reference,  were  added  by  the  referee 
to  the  aggregate  of  the  funds  arising  from  the  sales  of  the  real  estate  in  the 
three  different  actions  of  partition,  and  charged  against  the  shares  of  the 
persons  who  received  the  same,  with  interest  thereon  from  the  time  of  its 
receipt  down  to  the  time  of  the  date  of  his  report. 

Held,  that  he  erred  in  charging  interest  upon  the  amounts  received,  as  there 
was  no  legal  grounds  upon  which  it  could  be  computed  or  charged.    Id. 

4. Action  for  —  a  tenant  by  the  curtesy  of  an  undivided   share  may 

maintain  it  —  Code  of  CtvU  Procedure^  §  1532.]  In  January,  1871,  one  Vail 
died,  seized  of  certain  real  estate,  leaving  him  surviving  his  widow,  a  son 
and  two  daughters.  In  December,  1 881.  one  of  the  daughters  intermarried 
with  the  plaintiff.  On  June  30,  1884,  she  gave  birth  to  a  male  child,  who 
lived  only  for  a  day,  and  on  July  eighth  she  died  intestate,  leaving  her  mother 
sister,  brother  ana  the  plaintiff  her  surviving. 

Held,  that  the  real  estate  was  held  by  the  plaintiff  and  the  widow  and 
surviving  children  of  Vail  as  tenants  in  common,  and  that  the  plaintiff  was 
entitled  to  maintain  an  action  for  the  partition  of  the  property  under  the 
provisions  of  section  1532  of  the  Code  of  Civil  Procedure. 

Tilton  v.  Vail 688 

PARTNERSHIP  —  Liability  of  all  the  members  of  a  firm  for  the  negligence 
of  one  of  them  —  when  a  disputed  question  of  fact  should  be  submitted  to  the  jury  ] 
This  action  was  brought  by  the  plaintiff,  a  journeyman  blacksmith,  against 
the  defendants,  his  employers,  who  were  boss  blacksmiths,  to  recover  damages 
alleged  to  have  been  occasioned  by  reason  of  their  negligence.  While  he 
was  engaged  in  welding  a  foot  upon  a  stanchion,  both  being  made  of  iron, 
the  defendant  Greenlie,  standing  to  the  plaintiffs  left  and  rear,  suddenly  and 
without  warning  threw  what  is  called  "  cherry  welding  compound."  a  mix- 
ture of  borax  and  iron  filings,  upon  the  surface  of  the  iron,  whereby  a  sput- 
tering-flux  was  formed  and  one  of  the  liquid  particles  flew  into  the  plaintiff's 
eye,  so  injuring  it  that  he  has  lost  the  sight  of  it.  Upon  the  trial  the  evi- 
dence was  conflicting  as  to  whether  or  not  suddenly  throwing  this  compound 
upon  hot  iron  without  warning  was  unusual  and  calculated  to  produce  such 
an  injury.  • 

HtUU  that  the  question  was  properly  submitted  to  the  jury,  as  the  evideuce 
was  such  that  reasonable  men  might  well  differ  as  to  the  inferences  to  be 
drawn  from  it. 

That  a  verdict  in  favor  of  the  plaintiff  would  not  be  disturbed. 

That  an  exception  to  the  ruling  that  the  copartners  of  Greenlie  could 
be  held  liable  for  his  negligent  or  careless  act  was  not  well  taken. 

MCL  ARRAQHEU  *.  GaSKKLL 451 

Right  of  one  partner  to  transfer  firm  property,  in  consideration  of  an 

agreement  by  the  purchaser  to  pay  a  certain  percentage  upon  the  firm  debts  — 
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when  it  will  be  sustained  as  against  objecting  creditors — a  condition  that  the 
amount  to  be  paid  shall  be  received  in  full  of  the  debt  would  invalidate  it. 

See  Chadwick  v.  Borrows 80 

General  assignment  by  partners  —  when  it  includes  individual  as  weU  as 

partnersJap  property — right  of  the  partners  to  pay  out  of  their  individual  prop- 
erty  partnership,  in  preference  to  individual  creditors — when  the  right  to  recover 
vroperty  fraudulently  transferred  by  an  assignor  passes  to  the  assignee. 

See  Becker  v.  Leonard 221 

General  assignment — firm  creditors  may  be  preferred  to  individual 

creditors  —  the  surviving  partner  may  make  a  general  assignment  —  debts  con- 
tracted by  a  surviving  partner  are  his  individual  debts. 

See  Haynks  v.  Brooks 528 

PASSENGER  : 

See  Railroads. 

PAYMENT  —  Evidence  —  when  acU  and  declarations  of  a  former  owner  of  a 
mortgage  are  admitted  as  a  part  of  the  res  gestae  to  prove  its  payment 

See  Holcomb  v.  Campbell 898 

PENAL  CODE  —  $8 178-1 78— Provision  avoiding  an  insurance  policy  in  case 
the  assured  slutll  die  in  the  violation  of,  or  the  attempt  to  violate,  any  criminal 
law  —  the  assured  does  not  violate  sucfi  a  provision  by  committing  suicide. 

See  Darkow  v.  Family  Fond  Society 245 

%  383—  OivH  rights  —  an  owner  of  a  skating  rink  refusing  to  sell  tickets 

to  a  colored  person,  is  guilty  of  a  misdemeanor. 

See  People  v.  Kino 18J 

—  §  528  —  Criminal  pleadings  —  what  must  be  alleged  in  an  indictment  m 
order  to  justify  a  conviction  of  grand  larceny,  for  obtaining  goods  under  false 
pretenses  under  this  section. 

See,  People  t>.  Dumar \ 80 

§  600  —  Overdrawing  of  his  accounts  by  a  bank  officer  —  what  must  be 

shown  to  justify  his  conviction  under  this  section. 

See  People  v.  Clements 28  J 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PERJURY — Indictment  for  —  the  falsity  of  the  facts  sworn  to  by  the  accused 
must  be  averred  therein. 

See  People  v.  Clements 853 

PERSONAL  PROPERTY  —  Deposit  in  a  bank  by  a  life  tenant,  of  moneys 
received  under  an  insurance  policy  on  a  mill — when  it  will  be  considered,  as 
between  two  remaindertnen  in  whose  names  the  deposit  was  mads,  as  personal 
property.]  The  plaintiff  and  his  sister,  the  defendant's  testatrix,  owned  an 
undivided  one-half  of  a  certain  mill  property,  subject  to  the  life  estate  in 
such  undivided  half  of  their  father,  who  was.  in  18<9,  the  time  when  the  mill 
was  destroyed  by  fire,  over  eighty  years  of  age.  One-half  of  the  amount 
received  under  the  policy  of  insurance,  which  had  been  issued  to  the  father 
and  one  Luce  the  owners  of  the  mill  property,  was,  with  the  consent  of  the 
father,  deposited  in  a  savings  bank  to  the  credit  of  the  plaintiff  and  his  sister, 
subject  to  draft  by  both.    The  mill  was  not  rebuilt. 

In  March.  1885,  the  sister  died,  having  made  a  will  in  1870  by  which  she 
left  her  interest  in  the  mill  property  to  the  plaintiff,  her  brother,  and  in  May, 
1884,  the  father  died,  making  the  plaintiff  nis  executor,  and  leaving  to  Mm  all 
the  residue  of  his  estate.  Thereafter  the  plaintiff  brought  this  action,  claim- 
ing to  be  entitled  to  the  whole  amount  of  the  deposit  in  the  savings  bank,  as 
the  devisee  of  his  sister,  if  the  fund  was  to  be  treated  as  realty,  and  as  the 
executor  of,  and  a  legatee  under,  the  will  of  his  father,  if  it  were  to  be  treated 
as  personalty. 

Held,  that  the  claim  was  untenable. 

That  the  fund  was  to  be  regarded  as  personal  property  which  was  owned 
by  the  brother  and  sister  jointly.    Jaooer  v.  Bfrd 428 
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Action  for  the  conversion  of  pergonal  property  —  (he  burden  of  proving 

a  gift  rests  upon  the  party  claiming  it — when  a  charge  that  the  defendant  mute 
establish  the  gift  beyond  a  suspicion  will  be  sustained.  * 

See  Lewis  v.  Merritt 161 

Lien  on  personal  property — what  agreement  to  give  security  toiU  be 

enforced  by  courts  of  equity  —  who  should  be  made  defendants  in  an  action 
to  foreclose  it. 

See  Willetts  v.  Brown 140 

Sale  of. 

See  Sales. 

PERSONAL    TRANSACTION  —  Evidence  —  when    the    execution    and 
delivery  of  a  mutual  agreement  is  a  personal  transaction  within  the  meaning  of  ' 
section  829  of  the  Code  of  Oivd  Procedure. 

See  Chaffee  v.  Goddard 147 

Evidence  as  to  personal  transactions  with  a  deceased  person  —  to  what 

cases  the  prohibition  does  not  extend  —  Code  of  Civil  Procedure,  £  829. 

See  Hlaesi  v.  Blaesi 159 

PLACE  OF  TRIAL: 

See  Venus. 

PLEADINGS—  What  facts  should  be  alleged  in  the  complaint  in  an  action 
by  a  school  teacher  against  the  trustee  of  the  district.]  1.  In  this  action,  brought 
to  recover  wages  alleged  to  be  due  to  the  plaintiff,  as  a  teacher  in  the  school 
district  of  which  the  defendant  was  the  trustee,  the  complaint  alleged  that 
the  plaintiff  was  employed  by  the  defendant  to,  and  did,  teach  the  school 
in  said  district  for  the  period  of  three  months,  and  that  the  wages  due  to 
him  therefor  amounted  to  the  sum  of  $120,  no  part  of  which  had  been  paid, 
and  that  the  defendant  had  neglected  and  refused  to  pay  the  same.  Upon 
an  appeal  from  an  order  overruling  a  demurrer  interposed  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constiute  a  caupe  of 
action: 

Held,  that  it  must  be  assumed  that  the  plaintiff  was  a  qualified  teacher, 
and  that  his  services  were  solicited  and  contracted  for,  by  and  in  behalf  of 
the  defendant,  by  a  person  authorized  and  empowered  by  law;  that  if  the 
plaintiff  was  not  qualified,  the  disqualifying  facts  should  be  alleged  in 
the  answer. 

It  was  claimed  that  the  complaint  was  defective  because  there  was  no  aver- 
ment, in  terms,  of  a  refusal  to  give  an  order  on  the  supervisor  for  public 
moneys,  or  of  a  refusal  or  neglect  to  collect  any  balance  by  tax. 

Held,  that  the  allegation  that  the  defendant  had  "  neglected  and  refused  to 
pay*'  the  wages  was  equivalent  to  such  an  averment. 

That  the  plaintiff  was  not  required  to  aver  specifically  that  he  had  per- 
formed each  act  and  duty  required  to  be  done  and  performed  by  him  in  the 
discharge  of  his  duties  as  a  teacher  in  the  public  schools,  and  that  any 
failure  on  his  part  so  to  do  should  be  set  up  in  the  answer  as  a  defense. 

Ellis  v.  Sharp 179 

2. Right  of  the  plaintiff  to  any  relief  he  may  be  entitled  to  upon  the  case 

made — when  one  tenant  in  common  may  recover,  for  use  and  occupation,  from 
a  co-tenant  who  excludes  him  from  the  possession  of  the  premises.]  The  plaintiff 
alleged  in  his  complaint  that,  in  1857,  John  Dunn,  of  Morris  county,  New 
Jersey,  died  intestate*,  leaving  him  surviving  his  widow,  Margaret,  and  two 
children,  John  J.  and  May,  and  being  then  seized  in  fee  of  a  parcel  of  land 
situate  at  Madison,  in  New  Jersey,  which  is  described  In  the  complaint 
In  1873,  May  Dunn,  the  daughter,  was  married  to  the  plaintiff,  of  which 
marriage  a  child  was  born  in  December,  1875,  which  died  in  July,  1876. 
The  daughter  died  intestate  in  September,  1870.  In  1878,  Margaret,  the 
widow  of  John  Dunn,  and  her  son,  John  J.,  conveyed  the  said  premises 
to  F.  S.  Lathrop,  who,  in  January,  1879,  conveyed  them  to  the  defendant, 
which  has  ever  since  been  in  the  quiet  and  undisputed  possession  thereof; 
that  the  said  premises,  when  conveyed  to  the  defendant,  were  wholly  vacant 
and  unimproved,  but  were,  at  the  time  this  action  was  brought,  covered  by  a 
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depot  building  erected  and  occupied  by  the  defendant  for  the  purposes  of  its 
business;  that  the  plaintiff  did  not,  prior  to  the  summer  of  1884,  know 
that  he  had  any  interest  in  the  premises.  The  relief  demanded  was  that 
the  defendant  should  account  to  the  plaintiff  for  the  rents,  issues  and 
profits  of  the  premises  and  pay  to  the  plaintiff  the  rental  value  of  his 
interest  in  the  premises  from  the  date  of  the  conveyance  by  Lathrop  in 
January,  1 879. 

Held,  that  an  objection  made  by  the  defendant  that,  as  the  defendant 
itself  occupied  the  premises,  it  could  not  be  required,  under  the  facts  stated 
in  the  complaint,  to  respond  in  rent  or  to  render  an  account  was  properly 
ovenuled,  as  it  was  competent  for  the  court  to  permit  the  plaintiff  to  take 
any  judgment  consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issue.    Muldownrt  v.  Morris  and  Essex  K.  R  Co 444 

What  allegations  establish  a  cause  of  action  for  conversion.]  A  com- 
plaint alleging,  in  substance  —  that  on  the  17th  day  of  March,  1886,  the 
plaintiff,  as  tenant  in  common  with  the  defendant,  was  in  the  possession  of  a 

auantity  of  hay,  and  that  the  defendant,  claiming  to  be  the  absolute  owner 
lereof,  then  wholly  converted  the  same  to  his  Own  use,  to  the  plaintiff's 
damage — states  facts  constituting  a  cause  of  action,  and  requires  that  a 
demurrer  interposed  thereto,  upon  the  ground  of  its  failure  to  state  facts 
constituting  a  cause  of  action,  be  overruled.    Thayer  v.  Guile 208 

Criminal  pleadings  —  what  must  be  alleged  in  an  indictment  in  order  M 

Justify  a  conviction  of  grand  larceny,  for  obtaining  goods  under  false  pretense* 
under  section  528  of  the  Penal  Code. 

See  People  v.  Dumar 80 

— —  Liability  of  a  corporation  for  slandering  the  business  of  another  corpora- 
tion carrying  on  the  same  business  —  a  pleading  should  allege  that  the  ads  com-    • 
plained  of  were  done  by  the  corporation  and  not  by  its  agent. 

See  Lubricating  Oil  Co.  v.  Standard  Oil  Co 153 

What  counter-claim  cannot  be  pleaded  in  an  action  of  tort. 

See  HiNXLET  v.  Trot  and  Albia  R  R  Co 281 

POLICE — Dismissal  of  members  of  (he  police  force  of  Brooklyn  — 1878,  chap. 
868,  §  14,  title  11,  as  amended  by  chap.  457  of  1881. 

See  People  ex  rbl.  Hates  v.  Carroll 438 

POSSESSION—  Statute  of  Limitations—  Code  of  Civil  Procedure,  §§  865, 868, 
378  —  when  a  possession  will  be  deemed  adverse. 

See  Habbrouck  v.  Burhans 876 

POWERS  —  Will  —  power  of  a  testator  to  provide  that  a  bequeath  shall,  in  case 
of  the  death  of  the  legatees  before  the  death  of  the  testators,  go  as  directed  in  a  will 
then  or  thereafter  to  be  executed  by  the  legatee. 

See  Matter  op  Piffard 84 

PRACTICE  —  Reference  of  a  disputed  claim  against  the  estate  of  a  deceased 
person  is  a  special  proceeding— an  appeal  should  be  taken  from  the  order  of  the 
Special  Term  confirming  the  referee's  report,  and  not  from  the  judgment—  the 
plaintiff  is  entitled  to  recover  his  disbursements,  as  a  matter  of  right,  under  section 
817  of  the  Code  of  Procedure,  which  was  not  repealed  by  chapter  417  of  1 877. 

See  Hatch  v.  Stewart 164 

Action  by  a  creditor  to  set  aside  a  fraudulent  conveyance  made  by  a 

debtor — it  cannot  be  maintained  by  a  general  creditor — proof  of  the  non- 
payment of  a  claim,  allowed  by  the  legal  representatives  in  another  State,  does  not 
show  that  the  plaintiff  has  exhausted  his  legal  remedies — although  the  law  of  that 
State  wiU  not  permit  a  suit  to.  be  brought. 

See  National  Tradesman  Bank  v.  Wetmobe 850 

Actions  in  tort— a  several  judgment  may  be  rendered  against  one  of 

several  defendants  — liability  of  a  corporation  for  slandering  the  business  of 
another  corporation  carrying  on  tf*  same  business — a  pleading  should  allege  that 
the  acts  complained  of  were  done  by  the  corporation  and  not  by  its  agent. 

See  Lubricating  Oil  Co.  v.  Standard  Oil  Co 158 
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Summary  proceedings  to  recover  the  possession  of  land—  when  ike  validity 

of  a  lease  may  be  attacked  in  such  proceedings  by  the  defendant,  for  fraud — 
when  an  equitable  action  to  cancel  the  lease  will  lie. 

See  Bbckek  v.  Church 858 

As   to   which  party  has   the  affirmative  of  the    issue —evidence  — 

hypotJietical  opinions  inadmissible  —  wfien  a  verdict  wul  be  set  aside  because  of  the 
admission  of  irrelevant  evidence. 

See  Benedict©.  Penfield 176 

Action  to  reach  the  surplus  income  of  a  trust  fund — the  habits  and  ability 

of  the  cestui  *que  trust  are  to  be  considered  in  determining  the  amount  to  be 
allowed  to  him  for  his  maintenance—  the  plaintiff  must  prove  thai  there  is  a 
surplus. 

See  Kilroy  v.  Wood 636 

Admeasurement  of  dower  —  question  as  to  whether  a  specific  parcel  of 

land  can  be  set  aside— at  what  time  and  in  what  manner  it  must  be  determ- 
ined —  the  rights  of  all  the  parlies  must  be  considered —  Code  of  Civil  Procedure, 
§  1610. 

See  O'Doughebty  v.  Remington  Paper  Co 193 

—  Extra  allowance — when  it  cannot  be  granted — effect  of  a  notice  attached 
to  a  summons  that  judgment  will  be  taken  for  an  amount  named 

See  Adams  v.  8ullivan 278 

Motion  to  vacate  an  attachment— when  it  may  be  made  after  the  denial 

of  a  previous  motion  therefor —  Code  of  Civil  Procedure,  §  688. 

See  Tkalheimeb  v.  Hats 98 

Error  in  the  charge  of  the  court  as  to  the  measure  of  damages  —  an 

exception  thereto  will  not  be  sustained,  when  the  charge  was  based  upon  a  fact 
the  existence  of  which  was  assumed  by  the  court  and  both  parties  upon  the  trial. 

See  Vail  v.  Reynolds 647 

Enforcement  of  a  direction  in  an  order  requiring  costs  or  money  to  be 

paid  to  any  person  —  the  remedy  is  by  execution  and  not  by  attachment—  Code 
of  Civil  Procedure,  §  779. 

See  Forstman  v.  Schultino 643 

Admissibility  of  the  confession  of  a  defendant  in  an  action  for  adul- 
tery —  a  decree  will  be  granted  when  aU  just  reason  to  believe  that  collusion  exists 
is  removed. 

See  Madge  v.  Madge 524 

Submission  of  a  case  upon  agreed  facts  —  Code  of  Ciml  Procedure, 

g  1279  —power  of  the  court  to  amend  the  agreement  as  to  the  relief  to  be 
granted  —  when  the  power  wiU  not  be  exercised. 

See  Eingsland  v.  Mayor,  etc 599 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  his  debts  — 

what  allegations  the  petition  thould  contain  when  made  by  a  creditor — costs  can- 
not be  allowed  by  the  surrogate  until  the  proceeds  of  the  solo  have  been  paid  to  the 
county  treasurer. 

See  Matter  op  Laird  v.  Arnold 186 

Power  of  the  court  to  allow  additional  affidavits  to  be  read  on  a  motion  to 

vacate  an  attachment  —  to  order  such  affidavits  to  be  filed  nunc  pro  tunc  —  a 
party  accepting  a  payment  under  an  order  cannot  thereafter  object  to  such  order. 

See  Fisher  v.  Dougherty 167 

Place  of  trial  of  an  action  to  set  aside  as  fraudulent  a  general  assign- 
ment covering  real  estate  —  the  right  to  demand  a  change  of  venue  cannot  be 
defeated  by  an  offer  by  the  plaintiff  to  stipulate  not  to  attempt  to  reach  the  real 
estate. 

See  Wyatt  «.  Brooks 503 

—  Contempt  of  court  —  actual  loss  or  injury  must  be  proved,  to  support  a 
fine  to  indemnify  the  party  injured,  imposed  under  section  2281  of  the  Code  of 
Civil  Procedure — when  a  fine  imposed  under  section  2281  cannot  be  changed  on 
appeal  to  a  fine  for  punishment  —proper  order  to  be  entered  in  such  cases. 

See  Pall  Brook  Coal  Co.  v.  Hecksher. 584 
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Inspection  of  books  and  papers — an  order  compelling  their  production 

will  not  be  granted  unless  it  is  needed  to  enable  the  party  to  present  his  own  case. 

See  Sanger  v.  Seymour 641 

Action  for  partition  —  a  tenant  by  the  curtesy  of  an  undivided  share  may 

maintain  it—  Code  of  Civil  Procedure,  g  1582. 

See  Tilton  v.  Vail 638 

Pleadings — right  of  the  plaintiff  to  any  relief  he  may  be  entitled  to  upon 

the  case  made  —  when  one  tenant  in  common  may  recover,  for  use  and  occupa- 
tion, from  a  co-tenant  who  excludes  him  from  the  possession  of  the  premises. 

See  Muldownby  v.  Morris  and  Essex  R.  R.  Co 444 

Action  by  the  receiver  of  a  corporation  to  determine  the  validity  of  bonds 

claimed  to  be  secured  by  a  mortgage  on  its  property — when  it  can  be  maintained. 

See  Hubbell  v.  Syracuse  Iron  Works 182 

Criminal  pleadings  —  what  must  be  alleged  in  an  indictment  in  order  to 

justify  a  conviction  of  grand  larceny  for  obtaining  goods  under  false  pretenses, 
under  section  528  of  the  Penal  Code. 

See  People  v.  Dumar 80 

The  grantor  must  be  made  a  party  to  an  action  to  set  aside  a  conveyance 

as  fraudulent. 

See  Hubbell  v.  Merchants'  Nat.  Bank 200 

When  the  treasurer  of  a  village  is  its  chief  fiscal  officer  within  the  mean- 
ing of  section  8245  of  the  Code  of  Civil  Procedure. 

See  Fisher  v.  Village  of  Cortland 178 

Costs  —  t/tere  must  be  a  recovery  to  entitle  a  defendant,  succeeding  on 

some  of  the  issues,  to  recover  costs  —  Code  of  Civil  Procedure,  §  8284. 

See  Crosley  v.  Cobb 166 

Power  of  the  court  to  correct  erroneous  assessments  on  the  hearing  of  a 

certiorari  to  review  them—  Code  of  Civil  Procedure,  §  2141. 

See  People  ex  rel.  Neustadt  v.  Coleman 581 

Surrogate—  order  opening  decree  —  how  reviewed —  Code  of  Civil  Pro- 
cedure, %24S\,  sub.  6. 

See  People  ex  rel.  Stevens  v.  Lott 408 

Order  granting  a  new  trial,  after  a  conviction  of  a  crime,  upon  the 

ground  of  newly  discovered  evidence  —  the  people  cannot  appeal  therefrom. 

See  People  v.  Beckwith 866 

—  Power  of  the  court  to  order  a  reference  to  take  testimony  as  tofacts,  and 
to  refuse  to  enter  an  interlocutory  judgment  —  such  an  order  is  appealable  — 
Code  of  CivU  Procedure,  §  1347,  sub.  4. 

See  Central  Trust  Co.  v.  N.  Y.  City  and  Northern  Ry.  Co 602 

Motion  to  dismiss  an  appeal  to  the  County  Court  because  of  a  failure  of 

the  sureties  upon  an  undertaking  to  justify  —  the  right  to  so  move  is  not  lost  by 
the  service  of  a  notice  of  retainer  or  of  trial  —  Code  of  Civil  Procedure,  §  8069. 

See  Slattery  v.  Haskin 86 

A  motion  for  a  new  trial  on  the  minutes  of  the  justice  can  only  be  made 

when  a  verdict  has  been  rendered—  Code  of  CivU  Procedure,  §  999  —power  of  a 
Special  Term  to  entertain  a  motion  to  vacate  an  order  erroneously  granted. 

See  First  Nat.  Bank  v.  Clark 90 

Sale  by  assignees  in  bankruptcy  under  the  United  States  statute,  chapter 

9  of  1841  —  power  of  the  court  to  order  a  private  sale  without  specifying  the  time 
tlicreof. 

See  Qignoux  v.  Stafford 426 

Reference  of  disputed  claims  against  an  estate  —  what  claims  may  be 

passed  by  the  referee  —  his  report,  when  confirmed,  binds  the  surrogate  and  can 
only  be  reviewed  on  appeal. 

See  Matter  of  Gray 411 

Refusal  of  an  executor  or  administrator  to  refer  a  claim  —  when  the 

claimant  is  entitled  to  recover  costs  —  effect  of  the  certificate  of  the  judge  or  referee 
ae]to\the  refusal  to  refer—  Code  of  Civil  Procedure,  §  1886. 

See  Ely*.  Taylor 205 
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Offer  of  judgment  on  appeal  from  a  judgment  in  w  Justice' t  Court — right 

of  the  party  accepting  it  to  cost*  —  Code  of  Civil  Procedure,  §  3070. 

See  Hollenback  €.  Knapp 30? 

Bond  of  marshal  of  the  city  of  New  York  —  a  party  aggrieved  cannot, 

under  an  order  of  a  justice  of  the  Court  of  Common  Pleas,  prosecute  it  in  the 
Supreme  Court  — 1862.  chap.  484. 

See  Moog  v.  Kehor • 494 

— —  Letters  of  administration  —  when  they  may  be  granted  without  issuing  a 
citation  to  non-residents  —  Code  of  Civil  Procedure,  §  2663 

See  Libbky  v.  Mason 470 

—  Negligence  —  when  a  disputed  question  of  fact  should  be  submitted  to  a 
jury. 

Bee  McCabbaghbr  v.  Gaskell 451 

—  Proceedings  for  the  removal  of  a  guardian —  may  be  commenced  by  a 
petition — the  Supreme  Court  has  power  to  remove  a  testamentary  guardian. 

See  Matter  op  King 607 

PRINCIPAL  AND  AGENT  —  Liability  of  a  corporation  for  slandering  the 
business  of  another  corporation  carrying  on  the  same  business  —  a  pleading 
should  allege  that  the  acts  complained  of  were  done  by  the  corporation,  and  not 
by  its  agent. 

See  Lubricating  Oil  Co.  v.  Standard  Oil  Co 153 

Deed  —  when  one  executed  by  an  attorney,  tl  Francis  Meriam,  attorney, 

by  Elua  Meriam"  will  be  held  to  pass  the  title  of  Eliza  Meriam,  the  principal. 

See  Bobbins  v.  Austin 469 

PRINCIPAL  AND  SURETY—  Bond  of  a  deputy  sheriff  for  the  faithful 
discharge  of  his  duties — the  sureties  thereon  are  bound  only  for  acts  done  after 
its  delivery  —  the  presumption  of  its  delivery  upon  the  day  of  its  date  is  destroyed 
by  proof  of  the  time  of  its  actual  delivery. 

See  Rbillt  v.  Dodge. 646 

Accommodation  indorser  —  when  he  cannot  compel  the  guarantor  of  a 

note  to  contribute. 

See  Phillips  v.  Plato 189 

PRIVITY-—  Evidence  —  the  rule  excludiag  oral  evidence,  tending  to  vary  the 
terms  of  a  written  agreement,  does  not  apply  to  one  who  is  a  stranger  to  it. 

See  Norton  v.  Kbogh 611 

PROCEDURE: 

See  Practice. 

PROFITS — Prospective  right  to  recover  on  breach  of  contract. 
See  Contract. 

PROOF  —  Burden  of 
See  Evidence. 

PROPERTY: 

See  Personal  Property 
Real  Property. 

PUBLIC  BUSINESS—  Corporations  engaged  in— duty  of-  to  serve  aU 
impartially. 

See  Corporations. 

PUBLIC  STREETS: 

See  Municipal  Corporations. 

PUBLIC  WORK  —  Awarding  contract  to  the  lowest  bidder. 
See  Contract. 

PUNITIVE  DAMAGES: 

£&  Damages. 
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RAILROAD —  When  an  underground  railroad  is  a  street  railroad  within 
section  18  of  article  Z  of  the  Constitution.]  The  petitioner,  a  corporation  duly 
organized  and  incorporated  under  chapter  140  of  1850,  to  construct,  maintain 
and  operate  a  railroad  for  public  use  between  certain  points  in  the  city  of 
New  York,  having  adopted  plans  which  rendered  it  necessary  to  build  said 
route  underground,  and  to  run  the  same  by  a  tunnel  underneath  the  streets, 
roads  and  public  places  of  the  city,  and  having  made  diligent  efforts  to 
obtain  the  consent  of  the  owners  of  one-half  in  value  of  the  property  bounded 
on  the  line  of  the  streets,  roads  and  public  places  through  which  it  was 
proposed  to  construct  such  railroad,  ana  being  unable  to  obtain  the  consent 
of  such  property  owners,  applied  to  the  General  Term  of  the  Supreme 
Court  to  appoint  three  commissioners  who  should  determine,  after  a  hearing 
of  all  parties  interested,  whether  such  railroad  ought  to  be  allowed  to  be 
built  underneath  said  streets,  roads  and  public  places,  as  provided  in  section 
1  of  chapter  582  of  1880. 

Held,  that  the  underground  railway,  which  the  petitioner  proposed  to 
construct,  was  "a  street  railroad/'  within  the  meaning  of  those  words  as 
used  in  section  18  of  article  8  of  the  Constitution  of  the  State  of  New  York, 
forbidding  the  passage  of  any  law  authorizing  the  construction  and  operation 
of  a  street  railroad,  except  upon  the  condition  that  the  consent  of  the 
owners  of  one-half  in  value  of  the  property  bounded  on,  and  of  the  local 
authorities  having  the  control  of  that  portion  of  the  street  or  highway  upon 
which  it  is  proposed  to  construct  and  operate  it  be  first  obtained,  and  provid- 
ing that  in  case  the  consent  of  the  property  owners  cannot  be  obtained  then 
the  determination  of  the  commissioners,  to  be  appointed  as  therein 
provided,  shall  be  taken  in  lieu  thereof. 

Matter  of  N.  Y.  District  Railway  Co 621 

2. Chapter  582  of  1880  is  unconstitutional  as  violating  this  section.']    That 

so  much  of  the  first  section  of  chapter  582  of  1880,  as  provided  that  "  the 
determination  by  said  commissioners,  confirmed  by  the  court,  may  be  taken 
in  lieu  of  the  consent  of  said  authorities  and  property  owners/'  is  unconstitu- 
tional and  void. 

That  the  court  could  not  sever  the  effect  which  the  act  gives  to  its  con- 
firmation of  the  commissioners  decision,  holding  the  confirmation  effective  as 
a  substitute  for  the  consent  of  the  property  owners  and  ineffective  as  a  sub- 
stitute for  the  consent  of  the  city  authorities. 

That  the  application  for  their  appointment  should,  therefore,  be  denied, 
as  legal  machinery  should  not  be  set  in  motion  to  bring  about  a  result 
f orbiaden  by  the  organic  law.    Id 

3. Regulation  of  a  horse  railroad  company  as  to  the  return  of  money 

deposited  in  a  fare  box  by  mistake— when  unreasonable.]  The  plaintiff,  on 
entering  one  of  the  defendant's  cars,  which  was  operated  by  a  driver  without 
a  conductor,  put  into  the  box,  used  for  that  purpose,  five  fares  for  himself 
and  three  companions  Upon  discovering  his  mistake  and  applying  to  the 
driver  for  the  restoration  of  the  excessive  fare  placed  in  the  box,  the  driver 
refused  to  restore  it,  alleging  that  he  had  no  authority  to  return  the  fare  or 
correct  the  mistake,  and  directed  the  plaintiff  to  repair  to  the  office  of  the 
company  for  his  money.  During  a  wordy  altercation  between  the  plaintiff 
and  the  driver,  a  lady  entered  the  car  ana  delivered  her  five  cents  fare  to  the 
plaintiff  who  placed  it  in  his  pocket.  The  plaintiff  having  refused  to  deposit 
the  fare  in  the  box,  the  driver,  after  the  lady  had  reached  her  destination 
and  left  the  car,  removed  the  plaintiff  from  the  car  and  delivered  him  into 
the  custody  of  a  policeman,  who  confined  him  in  a  station-house  until  the 
following  morning,  when  he  was  discharged  by  the  court. 

Upon  an  appeal  from  a  judgment,  entered  upon  an  order  dismissing  the 
complaint  made  upon  the  trial  of  this  action,  brought  to  recover  damages 
for  an  assault  and  false  imprisonment: 

Held,  that  a  regulation  of  the  company  requiring  a  passenger,  who  may 
be  deprived  of  his  money  by  his  own  mistake  in  this  manner,  to  go  to  the 
office  of  the  company  for  its  reimbursement,  and  the  correction  of  the 
mistake  is  entirely  unreasonable. 

Corbrtt  v.  Twenty-third  Street  Railway  Co 587 

4. Bight  of  a  person  depositing  it  to  retain  afore  received  from  another 

passenger.]   That  the  plaintiff  was  clearly  entitled  to  a  restitution  of  the  money 
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deposited  by  him  by  mistake  in  the  box,  and  that  it  was  entirely  reasonable 
for  him  to  retain  the  fare  received  from  the  other  passenger,  and  thus  reim- 
burse himself  for  the  money  inadvertently  placed  in  the  box.    Id. 

5. Liability  of  the  company  for  the  act  of  its  driver  in  causing  the  arrest 

of  a  passenger.]    That,  as  the  driver  removed  the  plaintiff  from  the  car,  and 

S laced  him  in  the  custody  of  the  officer,  under  the  authority  conferred  upon 
im  for  the  management  of  the  car  by  the  defendant,  the  latter  became 
legally  liable  to  the  plaintiff  for  the  damages  to  which  he,  in  that  manner, 
haSd  been  subjected. 

That  this  liability  included  the  entire  injury  and  indignity  to  which  the 
plaintiff  was  subjected,  not  only  by  his  removal  from  the  car,  but  by  his 
subsequent  imprisonment  and  detention  in  the  station-house.    Id. 

6.  — -  Contract  between  railroad  companies,  to  endeavor  to  promote  each 
other* s  interests  —  when  not  void  as  against  public  pohcy  —  a  plea  of  ultra  vires 
will  not  lie  in  favor  of  a  party  who  has  received  benefits  under  the  contract.'] 
The  plaintiff  and  defendant,  each  being  a  railroad  company,  entered  into  an 
agreement  by  which  the  plaintiff  agreed  that  it  would  at  all  times  deliver 
to  the  defendant,  for  transportation,  all  the  freight  and  passengers  that  it 
could  lawfully  control  or  influence,  destined  to  points  that  could  be  reached 
by  way  of  the  railroad  of  the  defendant,  or  its  connections,  and  that  it  would 
use  its*  influence  to  promote  the  interests  and  the  business  of  the  defendant 
company,  as  far  as  it  could,  with  proper  regard  for  its  own  interests.  The 
defendant  company  agreed  that,  so  far  as  it  could,  with  a  proper  regard  for 
its  own  interests,  it  would  use  its  influence  and  exercise  its  control  to  promote 
the  interests  and  the  business  of  the  plaintiff  company;  it  also  agreed  to 
make  good  any  deficiencies  in  the  net  earnings  of  the  plaintiff  company  to 
meet  the  interest  upon  its  present  bonded  indebtedness,  from  time  to  time, 
as  the  same  should  become  due  and  payable. 

It  was  further  agreed  that,  for  the  protection  of  the  defendant  company, 
in  rendering  assistance  to  the  plaintiff  company,  the  latter  should  cause  to  be 
deposited  with  the  defendant  company  a  nlajority  of  the  capital  stock  of  the 
plaintiff  company  in  such  manner  as  should  be  required,  and  that,  so  long 
as  the  management  of  the  plaintiff  company  should  be  satisfactory  to  the 
defendant  company,  the  latter  would  give,  or  cause  to  be  given,  to  such  repre- 
sentatives of  the  plaintiff  company  as  should  be  designated  by  it,  the  right  to 
vote  upon  the  stock  so  deposited. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  compel  the  defend 
ant  to  pay  certain  sums  which  the  defendant  had  become  liable  to  pay  under 
the  terms  of  the  contract,  the  complaint  was  dismissed  upon  the  ground  that 
the  contract  was  contrary  to  public  policy  and  void. 

Held,  that  it  was  error  so  to  do,  as  the  arrangement  was  not  per  se  void. 

That  if  the  question  be  considered  as  purely  one  of  ultra  vires,  then  it  was 
obvious  that  the  defendant  was  in  no  condition  to  avail  itself  of  that  objec- 
tion, as  it  had  entered  upon,  and  enjoyed  the  benefit  of,  the  contract  for 
a  long  period  of  time,  ana  could  not  now  assert  that  the  contract  was  void 
because  it  (the  defendant)  had  no  power  to  secure  its  performance  in  the 
manner  stipulated  in  the  instrument. 

TonawandaR.  R.  Co.  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co 496 

7. Liability  of*a  railroad  for  injuries  to  a  passenger — when  it  is  responsible 

for  injuries  resulting  from  acts  done  under  the  direction  of  its  conductor.] 
A  military  organization,  whose  headquarters  were  at  Rochester,  having 
agreed  to  give  a  public  entertainment  at  the  village  of  Brockport,  one  of  its 
members  engaged  of  the  defendant,  a  railroad  company,  passage  for  all 
jie  members  from  Rochester  to  Brockport  and  return.  The  members  were 
carried  to  Brockport  in  a  separate  car,  which  was,  after  they  had  left  it,  run 
upon  a  side  track,  to  the  west  of  and  beyond  the  station  grounds,  so  that  the 
west  end  of  the  car  rested  upon  a  bridge  upon  which  the  railroad  crossed,  at  a 
height  of  twelve  feet,  a  village  street.  Before  ten  o'clock  in  the  evening 
the  car  was  lighted  and  the  doors  unlocked,  although  no  person  representing 
the  company  was  left  in  charge  of  it.  The  car  could  be  seen  from  the  hotel 
where  the  members  of  the  organiztion  were  staying. 

At  about  the  time  at  which  the  freight  train  to  which  this  car  was 
to  be  attached  was  due   at   Brockport,  most  of    the  members  of  the 
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organization,  including  the  plaintiff,  had  passed  from  the  platform  of  the 
station,  across  and  along  the  tracks,  and  had  taken  their  seats  in  the 
car.  After  the  freight  train  had  arrived  and  stopped,  its  conductor  opened 
the  door  of  the  car  and  said:  "  Boys  come  out  ana  give  us  a  shove;  shove 
this  car  on  to  the  main  track  so  I  can  hitch  on."  The  plaintiff,  with  others, 
arose,  went  to  the  door,  and  seeing  the  freight  train  moving  on  his  right-hand 
side,  and  fearing  to  alight  on  that  side,  stepped  off  the  steps  on  the  other  side 
and  fell  through  or  over  the  side  of  the  bridge  to  the  street  below. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  to  recover  damages 
for  the  injuries  so  sustained,  the  plaintiff  recovered  a  verdict,  which  was, 
on  motion,  set  aside  for  the  reason  that  when  the  plaintiff  boarded  the  car  it 
was  outside  of  the  station  grounds,  and  there  was  not  sufficient  evidence  to 
justify  the  jury  in  finding  an  agreement  or  consent  by  the  railroad  company 
that  the  plaintiff  might  occupy  the  car  in  the  place  where  he  found  it. 

Held,  error;  that  the  plaintiff's  right  to  recover  did  not  depend  upon  these 
facts,  but  that  the  question  was  whether  at  the  time  he  received  the  injury 
the  conductor  had  taken  charge  of  the  car  and  the  plaintiff,  as  a  passenger, 
had  placed  himself  under  his  care. 

BKLLMANtJ.  N.  Y.  C.  awdH.  RRRCo. 180 

8. Assessment  of  the  expenses  of  the  railroad  commissioner*  on  railroad 

companies  —  the  State  officers  in  so  doing  act  judicially — their  action  may  be 
reviewed  on  certiorari.]  Certiorari  to  review  the  proceedings  of  the  defend- 
ants, as  State  officers,  in  making  an  apportionment  of  the  expenses  of  the 
board  of  railroad  commissioners  for  the  year  immediately  preceding  July  1, 
1886,  pursuant  to  section  18  of  chapter  853  of  1882,  which  provides  that 
these  expenses  shall  be  borne  by  the  several  corporations  owning  or  operating 
railroads  "according  to  their  means,"  and  directs  the  said  officers  to  "assess 
upon  each  of  said  corporations  its  just  proportion  of  said  expenses,  one  half 
in  proportion  to  its  net  income  for  the  year  next  preceding  that  in  which 
the  assessment  is  made,  and  one-half  in  proportion  to  the  length  of  the  main  track 
or  tracks  on  (its)  road;  and  such  assessment  shall  be  collected  in  the  manner 
provided  by  law  for  the  collection  of  taxes  upon  corporations." 

Held,  that  the  State  officers  in  apportioning  and  assessing  the  expenses 
acted  in  a  quasi  judicial  character,  and  that  their  action  was  reviewable  on 
cei-tiorari  by  a  company  aggrieved  thereby. 

People  ex  rel.  N.  Y.  O.  and  W.  R.  Co.  Chapin 989 

9. Construction  of  the  provision  of  section  18  of  chapter  858  of  1883.] 

It  was  admitted  that  the  assessment  was  made  in  proportion  to  one  main 
track  on  a  road-bed,  and  not  in  proportion  to  the  several  main  tracks  there 
might  be  thereon. 

Held,  that  it  was  error  so  to  do  ;  that  the  legislature  intended  that  all  the 
main  tracks,  and  not  merely  a  single  one,  should  be  included  in  the  estimate. 
Id. 

10. Effect  of  payment  by  some  of  the  railroads  assessed.']    That  the  fact 

that  the  return  disclosed  that  the  assessment  had  been  completed,  and  that 
the  amounts  assessed  upon  some  of  the  railroads  had  been  paid  by  them,  did 
not  require  the  court  to  dismiss  the  writ  as  it  was  not  shown  that  the 
respondents  delivered  to  any  one,  or  parted  with,  the  assessment  which  they 
haa  made,  nor  did  it  appear  that  the  statute  required  they  should  deliver  the 
same  to  any  one.    Id. 

Contract  for  the  construction  of  a  railroad  —  lien  on  railroad  for  laborers* 

wages  —  right  of  the  person,  contracting  with  the  company,  to  pay  claims  for 
services  filed  by  laborers  against  a  second  sub-contractor,  and  apply  the  same  in 
payment  of  the  amount  due  to  a  first  sub-contractor  to  whom  such  person  has  sub- 
let the  contract— -when  he  does  not  lose  this  right  by  taking  an  assignment  of  the 
claims  filed  — right  to  recover,  as  damages,  for  a  breach  of  a  contract,  profits 
which  would  have  been  received  if  the  contract  had  been  completed  —  such  damages 
are  not  recoverable  where  the  breach  complained  of  is  simply  a  failure  to  pay  an 
installment  of  money  due  by  the  terms  of  the  contract. 

See  Moore  v.  Taylor 45 

Easement  of  light  from  a  street — right  of  an  abutting  owner  to  recover 

damages  for  an  interference  with  tf — when  one  erecting  and  leasing  an  elevated 
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road  is  liable  for  damage*  occasioned  by  the  running  of  train*  by  ike  leeeee  of 
.the  road. 

See  Poitd  o.  Metropolitan  Elevated  Rt.  Co 567 

Negligence— when  the  question  of  the  plaintiff's  contributory  negligence 

should  be  left  to  the  jury— right  of  one  finding  the  gates  at  a  railroad  crossing 
open  to  assume  that  it  is  safe  to  cross. 

SwLindeman*.  N.  Y.  C.  ahdH.  RRRCo 906 

Biaht  of  a  railroad  company  to  acquire  a  lease  of  a  ferry  franchise  not 

having  either  end  at  the  railroad  terminus — chap.  193  of  1884. 

See  Stabin  v.  Mayor,  etc 549 

BEAL  PBOPBBTY— Evidence  —the  recital  in  a  sheriffs  deed  that  an 
execution  has  been  issued  does  not  prove  that  fact.]  1.  Upon  the  trial  of  this 
action  of  ejectment,  in  which  both  parties  claimed  title  under  one  Smedes, 
the  plaintiff  proved  the  recovery  of  a  Judgment  against  Smedes,  in  the 
Common  Pleas  of  Ulster  county,  on  January  19, 1818;  that  the  deputy  county 
clerk  had  made  diligent  search  for  an  execution  or  fieri  facias  upon  the 
judgment  and  could  not  find  any.  He  then  read  in  evidence,  under  the 
defendant's  objection,  a  sheriff's  deed,  dated  October  15, 1818,  conveying  the 
interest  of  Smedes  to  one  Hasbrouck,  under  whom  the  plaintiff  claimed, 
which  deed  recited  the  issue  of  a  fieri  facias  and  the  seizure  and  sale  of  the  . 
property.  Neither  Hasbrouck  nor  the  plaintiff  ever  entered  into  possession 
of  the  premises,  which  were,  at  the  the  time  of  the  recovery  of  the  judgment 
and  of  the  sale,  in  the  possession  of  Smedes,  and  which,  after  his  death, 
remained  in  the  possession  of  his  children  and  those  claiming  under  them, 
down  to  the  time  of  the  commencement  of  this  action.  No  other  evidence 
tending  to  show  the  existence  or  issue  of  the  writ  of  fieri  facias  was  given. 

Held,  that  a  finding  by  the  trial  court  that  an  execution  was  duly  issued 
could  not  be  sustained. 

That  the  recital,  standing  unsupported  by  any  evidence  of  possession  of 
the  premises  under  the  deed,  or  recognition  by  Smedes  of  its  validity,  or 
other  acts  in  pais  tending  to  support  the  deed  or  the  recital,  was  not  evidence 
of  the  fact  of  the  issue  of  the  execution.     Hasbrouck  d.  Borhans 376 

2. Presumptions —how  indulged.]     That  presumptions  are  indulged 

either  in  favor  of,  or  in  opposition  to,  ancient  deeds,  according  to  the 
matters  in  pais  which  accompany  them,  and  that  in  this  case,  no  possession 
having  been  taken  thereunder,  the  natural  presumption  was  that  the  deed  had 
performed  no  function,  because,  from  the  lack  of  the  execution,  il  could  not 
rightfully  perform  any.    Id. 

8. Statute  of  limitations.]    That  the  plaintiff  was  barred  by  the  statute 

of  limitations,  as  neither  he  nor  his  devisor  had  been  seized  or  possessed  of 
the  premises  within  twenty  years  before  the  time  of  the  commencement  of 
this  action,  and  as  the  premises  had  been  held  adversely  for  more  than 
twenty  years  by  Smedes  and  those  claiming  under  him.    Id. 

4.—  When  a  possession  will  be  deemed  adverse  in  case  of  a  tenancy.]  Semble, 
that  assuming  the  deed  to  have  been  valid,  and  that  Smedes*  occupation  had 
been  that  of  a  tenant  at  will  under  the  plaintiff,  yet  as  there  was  no  written 
lease  or  rent  reserved  or  paid  the  possession  of  Smedes.  and  those  claiming 
under  him  would  have  become  adverse  at  the  end  of  twenty  years,  and  the 
plaintiff b  title  would  be  barred  by  the  forty  years  of  their  subsequent  adverse 
possession.    Id. 

Eminent  domain — right  of  the  State  to  acquire  the  fee  of  lands  to  be 

used  for  a  canal — of  tts  right  to  authorise  such  lands  to  be  used  by  a  city  as  a 
public  street  —  IRS,  225,  226,  §§  46,  52  — 1878.  chap.  891. 

See  Eldridge  v.  City  of  Binghamton 202 

Taxation  — exemption  of  buildings  and  the  lots  on  which  they  stand,  of 

colleges  — 1  R.  S,  888,  §  4,  sub.  8,  as  amended  by  chap.  397  of  1888  —  duty  of 
assessors  in  entering  property  omitted  from  the  rouof  last  year. 

See  People  ex  bsl.  etc.,  e.  Barber 27 
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Place  of trial  of an  action  to  set  aside  as  fraudulent  a  general  assignment 

covering  real  estate —  the  right  to  demand  a  change  of  venue  cannot  be  defeated 
by  an  offer  by  the  plaintiff  to  stipulate  not  to  attempt  to  reach  the  real  estate. 

See  Wyatt  v.  Brooks 603 

Executory  contract  for  the  sale  of  land  —  when  it  is  terminated  by  a  con- 
veyance of  the  fee  of  the  land  to  a  stranger  by  the  vendor. 

See  Smith  v.  Rogbbb 110 

Receiver  in  supplementary  proceedings  —  the  title  to  only  such  real  estate 

of  the  debtor  as  lies  within  this  State  is  vested  in  him —  Code  of  Civil  Procedure, 
§2468. 

See  Smith  v.  Tozbk 22 

Easement  of  light  from  a  street— right  of  an  abutting  owner  to  recover 

damages  for  an  interference  with  it. 

See  Pond  v.  Metropolitan  Elevated  Ry.  Co 567 

Grant  of  lands  by  the  crown  —  construction  of  it — the  town  of  East 

Hampton  took  Htle  under  the  grant  from  the  crown. 

See  Atkinson  v.  Bowman 404 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  his  debts  — 

what  allegations  the  petition  should  contain  when  made  by  a  creditor. 

See  Matteb  of  Laird  v.  Arnold 186 

Contract  for  the  sale  of  real  estate — an  objection  to  the  title,  based  on  a 

decision  of  the  General  Term  of  the  Supreme  Court,  will  relieve  the  purchaser 
from  accepting  the  title. 

See  Ferris  v.  Plummbr 440 

When  one  tenant  in  common  may  recover,  for  use  and  occupation,  from 

a  co-tenant  who  excludes  him  from  the  possession  of  the  premises. 

See  Muldowney  v.  Morris  and  Essex  R  R.  Co 444 

WiU —  when  legacies  are  charged  upon  real  estate. 

See  Anderson  v.  Davison 481 

RECEIVERS  —  Receiver  of  insolvent  insurance  company  — duty  of  as  to 
payment  of  unpref erred  claims — no  deductions  for  payments  made  before  his 
appointment  can  be  made. 

See  People  v.  Universal  Life  Ins.  Co 616 

Action  by  the  receiver  of  a  corporation  to  determine  the  validity  of  bonds 

claimed  to  be  secured  by  a  mortgage  on  its  property  —  when  it  can  be  maintained. 

See  Hubbell  v.  Syracuse  Iron  Works 182 

Costs — when  a  receiver  of  a  corporation  will  be  directed  to  pay  them. 

See  Locke  v.  Covert 484 

In  supplementary  proceedings. 

See  Executions. 

RECEIVERS'  CERTIFICATES: 

See  Corporations. 

RECITALS  —  In  deeds. 
See  Deeds. 

RECORD  —  Court  of. 
See  Courts. 

RECORDING  ACT  —  Easement  —  a  purchaser  of  a  servient  tenement  is  not 
bound  by  an  easement  not  disclosed  by  deeds  or  apparent  use. 

See  Taylor  v.  Millard 863 

RECORDS  —  Evidence  — the  execution  of  a  chattel  mortgage  ts  not  proved  by 
the  production  of  a  copy  thereof  and  of  a  certificate  of  ctcknowledgment  attached 
thereto,  certified  by  the  town  clerk. 

See  Maxwell  v.  Inman.  .. .  266 


Digitized  by 


Google 


744  INDEX. 

RECORDS  —  Continued.  *a«b. 

Filing  of  a  chattel  mortgage  — 1888,  chap.  279  —  a  subsequent  agreement 

affecting  it  need  not  be  filed—  its  validity  it  not  affected  by  the  fact  that  part  of 
the  agreement  rests  in  parol. 

See  Preston  v.  Houthwicx. 201 

Chattel  mortgages— where  they  should  be  filed  in  Kings  county— 8  R.  8. 

(Mhed.),  143,  g  11;  1  JR.  A  (fUhed.),  924. 

See  Martin  v.  Rothbohild. 410 

REFERENCE — Of  disputed  claims  against  an  estate — what  claims  may 
be  passed  by  the  referee  — his  report,  when  confirmed,  binds  the  surrogate  and 
can  only  be  reviewed  on  appeal]  1.  A  claim  presented  to  the  administrator  of 
one  Charles  B.  Gray  by  the  appellant,  who  had  indorsed  and  became  surety 
upon  a  paper  made  by  Charles  B.  Gray  and  C.  G.  Lockwood,  having  been 
rejected  by  him  was  referred  by  consent.  The  paper  was  used  in  a  business 
which  Gray  and  Lockwood  were  carrying  on  as  partners.  The  referee 
reported  that  the  claim  was  a  claim  against  the  estate  of  Charles  B.  Gray,  and 
was  to  be  paid  with  the  other  individual  debts  of  the  deceased.  This  report 
was  confirmed  by  this  court  Upon  the  final  settlement  of  the  estate  a 
decree  was  entered  directing  that  the  individual  creditors  were  entitled  to 
be  first  paid  in  full,  and  that  the  balance  should  be  divided  among  the  part- 
nership claimants,  among  which  latter  was  included  the  appellant. 

Held,  that  the  decree  should  be  reversed  as  the  report  of  the  referee, 
having  been  confirmed  by  this  court,  was  binding  upon  the  parties  and  the 
surrogate  and  could  only  be  reviewed  by  an  appeal.     Matter  of  Gray.  ...  411 

2. Of  a  disputed  claim  against  the  estate  of  a  deceased  person—  right  to 

costs  and  disbursements  and  an  extra  allowance.]  A  claim  for  $1,000  for 
damages  for  breach  of  a  covenant  of  quiet  enjoyment  contained  in  a  lease 
given  by  the  defendant's  intestate  to  the  plaintiff,  having  been  presented 
to  and  rejected  by  the  defendant,  was,  by  the  consent  of  ooth  parties  and 
with  the  approval  of  the  surrogate,  referred.  The  referee  reported  in  favor 
of  the  plaintiff  for  six  cents  damages.  The  defendant  paid  the  referee's  fees, 
upon  the  refusal  of  the  plaintiff  to  do  so,  took  up  the  report  and  moved 
for  and  obtained  an  order  confirming  the  same  and  awarding  to  the  defend- 
ant his  costs,  disbursements  and  an  extra  allowance. 

Held,  that  the  order  was  right  and  should  be  affirmed.     Hopkins  v.  Lott.  .  442 

To  determine  as  to  the  existence  of  judgments  or  liens  on  funds  arising 

from  a  sale  in  partition  —  when  a  judgment  recovered  against  the  executors  of 
the  owner  will  be  paid  therefrom  —  interest  cannot  be  charged  on  an  amount 
advanced  from  the  estate  to  persons  entitled  thereto  out  of  the  share  of  such 
person  in  the  proceeds  of  sale. 

See  Flatt  v.  Platt 592 

Of  a  disputed  claim  against  the  estate  of  a  deceased  person  is  a  special 

proceeding  —  an  appeal  should  be  taken  from  the  order  of  the  Special  Term  con- 
firming the  referee's  report,  and  not  from  the  judgment  —  the  plaintiff  is  entitled 
to  recover  his  disbursements,  as  a  matter  of  right,  under  section  317  of  the  Code 
of  Procedure,  which  was  not  repealed  by  chapter  417  of  1877. 

See  Hatch  v.  Stewart 164 

Refusal  of  an  executor  or  administrator  to  refer  a  claim  —  when  the 

claimant  is  entitled  to  recover  costs— effect  of  the  certificate  of  the  judge  or  referee 
as  to  the  refusal  to  refer—  Code  of  Civil  Procedure,  §  1886. 

See  Ely  v.  Taylor. 206 

Power  of  the  court  to  order  a  reference  to  take  testimony  as  to  facts  and 

to  refuse  to  enter  an  interlocutory  judgment — such  an  order  is  appealable  —  Code 
of  Civil  Procedure,  §  1847,  sub.  4. 

See  Central  Trust  Co.  v.  N.  Y.  City  and  Northern  Ry.  Co 602 

BBOXJIaATIONS—  Of  a  corporation,  when  unreasonable. 
See  Corporations. 

REUS A8E  —  Of  premises  from  the  lien  of  a  mortgage  —  when  the  court  wiU 
not  revive  the  mortgage  in  favor  of  the  owner  of  the  premises,  as  against  the 
widow  of  the  mortgagor  claiming  dower  therein. 

See  Evbrson  *.  McHullen 860 


Digitized  by 


Google 


INDEX.  745 


RELIGIOUS  SOCIETIES  —  Jurisdiction  of  the  court  to  restrain  the  trustees 
of  a  religious  corporation  from  diverting  its  property  from  the  church  or  denomi- 
nation to  which  the  corporation  U  attached— \Wl(h,  chap,  79,  and  1876,  chap.  176.] 
1.  The  appellants  are  the  trustees  of  the  First  Society  of  the  Methodist 
Episcopal  Church  of  the  town  of  Cohocton,  organized  in  1829  under  the 
general  law  of  1813.  In  the  year  1881  the  local  society  received  a  convey- 
ance of  a  parcel  of  land,  upon  which  a  meeting-house  has  since  been  erected, 
in  which  the  grantees  were  mentioned  and  described  as  "  Paul  C.  Cook  (and 
four  others),  trustees  of  the  First  Methodist  Episcopal  Society  of  the  town 
of  Cohocton,  and  their  successors  in  office,"  but  which  contained  no  condi- 
tions or  other  reference  to  any  religious  organization.  By  the  custom, 
regulations  and  discipline  of  the  Methodist  Episcopal  Church,  the  bishop 
presiding  at  an  annual  conference  possesses  full  authority,  and  is  charged 
with  the  duty,  to  make  the  appointment  of  preachers  for  the  several  local 
districts  within  his  conference. 

The  relator,  a  minister  of  the  gospel  in  rood  standing  in  the  Methodist 
Episcopal  Church,  having  been  appointed  by  the  bishop  presiding  at  the 
annual  conference  held  for  the  year  1885,  as  the  preacher  to  be  located  in 
the  Cohocton  district,  and  to  occupy  for  religious  purposes  the  meeting- 
house owned  by  the  corporation  of  which  the  appellants  are  the  trustees, 
applied  to  them  to  be  received  as  the  minister  of  the  society  and  to  be 
allowed  to  open  and  use  the  meeting-house  for  the  purpose  of  conducting 
religious  exercises.  The  trustees  having  refused  to  receive  the  relator  or  to 
open  the  meeting-house,  he  applied  for  and  obtained  a\mandamus  compelling 
them  so  to  do, 

Held,  that  since  the  passage  of  chapter  79  of  1875,  and  chapter  176  of  1876, 
the  courts  have,  by  force  of  the  provisions  contained  in  the  said  acts, 
jurisdiction  to  supervise  the  action  of  the  trustees  of  religious  corporations 
and  to  require  them  to  use  and  manage  the  property  of  the  corporation 
according  to  the  rules  and  usages  of  the  church  or  denomination  to  which 
the  corporation  belongs,  and  to  restrain  them  by  appropriate  orders  and 
decrees  in  actions  or  proceedings  properly  instituted  for  that  purpose  by 
interested  parties  from  diverting  the  properto  held  by  them  as  trustees,  or 
from  using  the  revenues  which  come  into  their  hands  except  for  the  support 
and  maintenandc  of  the  church  or  denomination  to  which  they  are  attached. 

That  it  was  the  duty  of  the  trustees  to  receive  the  relator  as  minister,  and 
to  open  the  meeting-house  to  him  for  the  purpose  of  conducting  divine 
worship  therein,  in  conformity  to  the  tenets  and  discipline  of  the  religious 
denomination  to  which  he  and  the  corporation  was  attached. 

People  kx  rel.  Peck  v.  Conlet 

2. When  the  trustees  will  be  compelled  by  a  mandamus  to  open  the  meeting- 
house to  a  minister  regularly  appointed  to  that  place.]  That  in  refusing  to  open 
the  meeting-house  the  trustees  violated  a  plain  duty,  and  that  the  writ  of 
mandamus  was  a  proper  remedy  to  put  the  relator  in  possession  of  the  pulpit 
to  which  he  was  entitled.    Id. 

REMAINDERS  —  Deposit  in  a  bank  by  a  life  tenant  of  moneys  received  under 
an  insurance  policy  on  a  mill — when  it  will  be  considered,  as  between  two  remain- 
dermen in  whose  names  the  deposit  was  made,  as  personal  property. 

See  .Tagger  v.-  Bird ■ 

REMEDIES  —  Election  of. 
See  Election. 
See  Attachment 

Injunction. 

Mandamus. 

Practice. 

REPLEVIN  —  Action  of  replevin  to  recover  goods  fraudulently  obtained  — 
right  of  the  vendors  to  deduct,  from  the  amount  received  for  the  property  sold  by 
him,  the  value  of  that  portion  of  the  property  which  could  not  be  replevied  and  the 
depreciation  in  the  value  of  the  portion  replevied  —  an  assignee  for  the  benefit  of 
creditors  cannot  object  to  the  failure  of  the  plaintiffs  to  make  a  tender  to  the  assignor. , 
This  action  was  brought  against  the  assignee  of  one  Dimmick  to  recover  a 
quantity  of  goods  and  chattels  sold  by  the  plain tiAs  to  Dimmick.  upon  the 
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REPLEVIN  —  Continued.  «*» 

ground  that  the  property  was  obtained  by  fraud.  The  contract-price  was 
$273.39,  on  which  there  was  paid,  at  the  time  of  the  sale,  $100,  credit  being 
given  for  the  balance.  The  sale  was  made  on  October  twenty-ninth,  and  the 
general  assignment  was  made  on  November  twenty-fifth  following.  The 
f  100  paid  by  Dimmick  on  the  purchase  was  not  returned  or  tendered  to 
Dimmick,  nor  to  the  defendant,  prior  to  the  commencement  of  the  action,  but 
on  the  trial  there  was  tendered  by  the  plaintiffs  to  the  defendant  twenty-six 
dollars  and  sixty-one  cents,  being  the  balance  of  the  $100,  after  deducting 
the  value  of  the  foods  disposed  of  before  the  replevy  was  made  and  the 
depreciation  in  value  of  the  goods  replevied. 

Held,  that  the  tender  was  sufficient 

That  the  objection  that  no  restoration,  or  tender  of  restoration,  had  been 
made  to  Dimmick,  could  not  be  raised  by  the  defendant,  who,  as  the  assignee 
of  the  property  for  the  benefit  of  Dimmick's  creditors,  was  not  a  bona  fide 
purchaser  for  value,  and  must  be  deemed  to  have  taken  the  property  with 
notice  and  knowledge  of  Dimmick's  fraud  in  obtaining  it 

Schoonmaker  «.  Kelly 299 

Undertaking  to  secure  a  return  of  chattels  — form  of —  Code  of  OivU 

Procedure  §§  1698,  1704. 

See  Wkbkk  v.  Mannb 557 

REPRESENTATIONS  —  In  contracts  for  the  sale  of  personal  property. 

See  8alb8. 

RES  AD  JUDICATA: 

See  Judgment. 

RES  GE8TJB  —  What  is  admissible  in  evidence  as  part  of. 
See  Evtdnce. 

RESCISSION—  Of  contract. 
See  Contracts. 

RESIDENCE: 

See  Domicile. 

REVIEW: 

See  Appeal. 
Certiorari. 

REVISED  STATUTES  — 1  R  S.,  235,  226,  §§46,  52— Eminent  domain  — 
right  of  the  Slate  to  acquire  the  fee  m  lands  to  be  used  for  a  canal  —  of  its  right 
to  authorise  such  lands  to  be  used  by  a  dtp  as  a  public  street — 1878,  chap.  391. 

See  Eldridge  v.  City  of  Binghamton 209 

1R  S.t  846,  §21  —  Defects  in  a  constable's  bond  — A  R  S.t  846,  §21, 

as  amended  by  chap.  788  of  18 <2  —  until  removed  the  constable's  acts  are  to  be 
treated  as  those  of  an  officer  de  jure  as  to  third  persons. 

See  Adams  v.  Tator 884 

1  R.  &.,  888,  §4,  sub.  8  —  Taxation — exemption  of  buildings,  and  the 

lots  on  which  they  stand,  of  colleges  —  1  R  &,  888,  §  4,  sub.  8,  as  amended  by 
chap.  897  of  1888  —  duty  of  assessors  in  entering  property  omitted  from  the  roll 
of  last  year. 

See  People  ex  relm  etc.,  v.  Barber 27 

IRS.,  889,  §  5  —  Taxation  —  exemption  of  moneys  deposited  by  a  non- 
resident for  investment  here  —  1  R.  &,  389,  §5,  a*  amended  by  chap.  176  of 
1851,  and  1  R.  &,  419,  §8. 

See  People  ex  rbl.  Ferrer  v.  Commissioners. 560 

—  1  R.  8.,  419,  §  8  —  Taxation  —  exemption  of  moneys  deposited  by  a  non- 
resident for  investment  here—1  R.  S.t  389,  §5,  as  amended  by  chap.  176  of 
1851. 

See  People  ex  rrl.  Ferrer  v.  Commissioners. 560 

1  jB.  S.  (fith  ed.),  924  —  Chattel  mortgages  —  where  they  should-be  filed  tn 

Kings  county  —  3  R.  S.  Mh  ed.),  143,  §  11;  1  R.  8.  (tth  ed.),  924. 

See  Martin  «.  Rothschild 410 
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REVISED  STATUTES—  Continued.  PAOB- 

8  R.  8.  (<tih  ed.)  143,  §  11  —  Chattel  mortgage*— where  they  should  be 

Hied  in  Kings  county— S  R  8.  (Gth  ed.)t  143,  §  11;  1  R.  8.  (Mh  ed),  921 

See  Martin  v.  Rothschild 410 

[See  sections  of  the  Revised  Statutes  cited,  ante,  in  this  volume.] 

REVIVOR—  Of  a  paid  debt. 

See  Debtor  and  Creditor. 

ROAD: 

See  Highway. 

SALES— Representations  on  a  sale  of  chattels  —  when  they  constitute  a  war- 
ranty,  which  survives  the  acceptance  of  the  goods.]  1.  The  defendant  accepted 
an  offer  of  the  plaintiff  to  butcher  fifteen  hogs,  owned  by  him,  and  sell  the 
pork  to  the  defendant,  upon  the  statement  of  the  plaintiff  that  there  were 
not  any  stags,  coarse  or  unmerchantable  hogs  among  them,  and  that  they 
were  a  choice,  first-class  lot.  It  was  proved  upon  the  trial  that  upon  an 
examination  of  the  dressed  hogs,  which  were  delivered  during  the  defend- 
ant's absence  from  his  store,  it  was  found  that  one.  of  them,  weighing  894 
pounds,  was,  when  butchered,  a  hog  from  which  omy  one  testicle  had 
been  taken  in  castration,  the  other  not  being  found,  and  that  the  pork  of 
such  an  animal  was  not  merchantable  and  was  of  little  value. 

Held,  that  the  representations  upon  which  the  defendant  agreed  to  buy  the 
pork  were  a  warranty  of  quality,  and  that  there  was  a  breach  thereof, 
which  was  not  waived  by  the  acceptance  of  the  pork,  and  which  entitled 
the  defendant  to  recover,  as  damages,  the  difference  in  value  between  the 
pork  as  it  was  and  such  pork  as  it  was  represented  to  be. 

Hunt  v.  Van  Deusen 392 

2. A  rule  of  damages  will  be  followed  notwithstanding  proof  that  the 

vendee  sustained  none.]  That  it  was  error  to  compel  the  defendant,  who 
made  the  pork  into  sausages  and  lard,  to  answer  that  he  sold  the  sausages 
and  lard  at  the  ordinary  price,  as  the  plaintiff  could  not,  because  of  the 
dexterity  of  the  vendee,  escape  from  the  damages  as  measured  by  the  rule 
above  stated. 

That  it  was  not  competent  for  the  plaintiff  to  prove,  by  several  witnesses, 
that  each  of  them  had  had  a  hog  of  this  description,  and  how  he  treated  it, 
and  that  He  did  not  discover  that  the  pork  differed  from  his  other  pork.    Id. 

Action  of  replevin  to  recover  goods  fraudulently  obtained  —  right  of  the 

vendor  to  deduct,  from  the  amount  received  for  the  property  sold  by  him,  the 
value  of  that  portion  of  the  property  which  could  not  be  replevied,  and  the  depre- 
ciation in  the  value  of  the  portion  replevied  —  an  assignee  for  the  benefit  of 
creditors  cannot  object  to  the  failure  of  the  plaintiff  to  make  a  tender  to  the 
assignor. 

See  Schoonaker  v.  Kellet 299 

Contract  for  a  sale  of  iron  —  right  of  the  purchaser  to  reject  such  as  is 

not  of  the  quality  specified — when  the  examination  is  not  required  to  be  made  at 
the  place  of  shipment — when  the  purchaser  may  accept  part  and  reject  the 
remainder  of  the  iron  delivered  —  when  he  may  reject  iron  not  loaded  on  the 
vessel  at  the  port  specified  in  the  contract. 

See  Pierson  v.  Crooks 571 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  his  debts — 

ohat  allegations  the  petition  should  contain  when  made  by  a  creditor. 

See  Matter  of  Laird  v.  Arnold 136 

Sales  from  a  trustee  to  infant  beneficiaries  wiU  not  be  sustained. 

See  Hyland  v.  Baxter 9 

- —  In  partition. 
,  See  Partition. 

fn  foreclosure. 

See  Mortgage. 

SCHOOLS  —  Pleadings  —  what  facts  should  be  alleged  in  the  complaint  in  an 
action  by  a  school  teacher  against  the  trustee  of  the  district. 

See  Ellis  v.  Sharp 179 


Digitized  by 


Google 


748  INDEX 

8BAI* — Presumption  that  an  instrument  was  sealed. 
See  Contract. 

SESSION  LAWS— 1850,  chap.  324  —  Board  of  health— expenses  incurred 
in  abating  a  nuisance  are  to  be  charged  upon  the  occupant — 1850,  chap.  324,  as 
amended  by  chap.  169  of  1854;  chap.  790  of  1867,  and  chap.  761  of  186a 

See  Prbndergabt  v.  Village  of  Schaohtiookb 317 

1851,  chap.  176 —  Taxation — exemption  of  money*  deposited  by  a  non- 
resident for  investment  here — 1  R.  S.t  889,  §  5,  as  amended  by  chap.  176  of 
1851.  and  1  R  8.,  419.  §  8. 

See  People  ex  Rel  Ferrer  v.  Commissioners 500 

1854,  chap.  169  —  Board  of  health — expenses  incurred  in  abating  a 

nuisance  are  to  be  charged  upon  the  occupant  — 1850,  chap.  3*34,  as  amended  by 
chap.  1P9  of  1854;  chap.  790  of  1867.  and  chap.  761  of  1868. 

See  Prbnderoabt  v.  Village  of  Schaghticoke 317 

1862,  chap.  ASA— Bond  of  a  marshal  of  the  city  of  New  York  —  a  party 

aggrieved  cannot,  under  an  order  of  a  justice  of  the  Court  of  Common  Pleas, 
prosecute  it  in  the  Supreme  Court 

See  Moog  v.  Krhor 494 

1867,  chap.  790  —  Board  of  health  —  expenses  incurred  in  abating  a 

nuisance  are  to  be  charged  upon  the  occupant  — 1850,  chap.  324.  as  amended  by 
chap.  169  of  1854,  chap.  790  of  1867  and  chap.  761  of  186a 

See  Prbndergabt  v.  Village  of  Schaghticoke 317 

1868,  chap.  761  —  Board  of  health  —  expenses  incurred  in  abating  a 

nuisance  are  to  be  charged  upon  the  occupant — 1850,  chap.  324,  as  amended  by 
chap.  169  of  1854,  chap.  79U  #1867  «*<*  ^ap-  761  of  1868. 

See  Prbndergabt  v.  Village  of  Schaghticokb 317 

1872,  chap.  788  —  Defects  in  a  constable**  bond— I  R.  S.r  346,  §  21,  as 

amended  by  chap.  788  of  1872 — until  removed  the  constable's  ads  are  to  be 
treated  as  those  of  an  officer  de  jure  as  to  third  persons. 

See  Adams  v.  Tator 384 

1878.  chap.  64&—Civtl  damage  act — when  exemplary  damages  may  be 

recovered  against  the  lessor. 

See  Reid  v.  Terwilligbr 310 

1873,  chap.  863,  §  14.  tit.  11  —  Dismissal  of  members  of  the  police  force 

of  Brooklyn— 1878,  chap.  868,  §14,  tit.  11,  as  amended  by  chap.  457  0/I88I. 

See  People  ex  rel.  Hayes  v.  Carroll 438 

1875,  chap.  79  —  Jurisdiction  of  the  court  to  restrain  the  trustees  of  a 

religious  corporation  from  diverting  its  property  from  the  church  or  denomina- 
tion to  which  the  corporation  is  attached  — 1875,  chap.  79,  and  1876,  chap.  176— 
when  the  trustees  will  be  compelled  by  a  mandamus  to  open  the  meeting-house  to  a 
minister  regularly  appointed  to  that  place. 

&6  People  ex  rel.  Peckv.  Conlbt 96 

1875,  chap.  370 —  Charter  of  the  city  of  Elmira — over  what  offenses 

exclusive  jurisdiction  is  conferred  on  the  recorder. 

See  People  ex  rel.  Miller  v.  Cooper 196 

1875,  chap.  567,  §  24—  Tax  collector  —  effect  of  his  failure  to  give  a  bond 

as  required  by  section  24  of  chapter  567  of  1875  —  when  his  acts  done  under  the 
warrant  are  rendered  valid  by  the  subsequent  giving  of  the  bond. 

See  Duntlet  v.  Davis 229 

1875,  chap.  611,  §  21  —  False  certificate  as  to  the  stock  of  a  company 

being  paid  in  full  — 1875,  chap.  611,  §  21  —  over  valuation  of  property  pur- 
chased  by  a  company  and  paid  for  in  stock. 

See  Huntington  v.  Attrill 459 

1876,  cfiap.  176  —  Jurisdiction  of  the  court  to  restrain  the  trustees  of  a 

religious  corporation  from  diverting  the  property  from  the  church  or  denomina- 
tion to  which  the  corporation  is  attached  — 1875,  chap.  79. 

See  People  ex  rel.  Peck  «.  Conlet 98 
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SESSION  LAWS  —  Continued.  fa«. 

1877,  chap,  821  —  Forfeiture  of  a  policy  of  insurance  by  the  non-pay- 
ment of  the  premium  —  what  notice  must  be  given  to  the  policyholder. 

See  Phelan  v.  Northwestern  Mutual  Life  Iks.  Co 419 

1877,  chop.  417  —  Reference  of  a  disputed  claim  against  the  estate  of  a 

deceased  person,  is  a  special  proceeding— an  appeal  should  be  taken  from  the 
order  of  the  Special  Term  confirming  the  referee*  $  report,  and  not  from  the  judg- 
ment —  the  plaintiff  is  entitled  to  recover  his  disbursements,  as  a  matter  of  right, 
under  section  317  of  the  Code  of  Procedure,  which  was  not  repealed  by  chapter 
417  of  1877. 

See  Hatch  v.  Stewart. 164 

1877,  chap.  417 — Receiver  in  supplementary  proceedings — power  con- 
ferred by  sections  297,  298,  Code  of  Procedure,  upon  the  judge  acting  in  such  pro- 
ceedings to  order  any  property  of  the  judgment  debtor  not  exempt  from  execution 
to  be  applied  towards  the  satisfaction  of  the  judgment,  ceased  upon  the  repeal  of 
said  sections  by  said  act. 

See  Smith  v.  Tozbr 22 

1878,  chap.  891  —  Eminent  domain — right  of  the  State  to  acquire  the 

fee  in  lands  to  be  used  for  a  canal  —  of  its  right  to  authorise  such  lands  to  be 
used  by  a  city  as  a  public  street—  IRS,  225,  226,  §§  46,  52. 

See  Eldridge  v.  City  of  Binghamton 202 

1880,  chap.  36  —  Evidence  —  only  experts  can  express  an  opinion  as  to 

genuineness  of  a  signature— -1880,  chap.  86  —  witness — impeachment  of  by 
proof  of  contradictory  statements. 

See  McKay  v.  Lasher. 270 

1880,  chap.  582  —  When  an  underground  railroad  is  a  street  railroad 

within  section  18  of  article  §  of  the  Constitution  —  chap.  583  of  1880  is  uncon- 
stitutional as  violating  this  section. 

See  Matteii  of  the  N.  Y.  District  Railway  Co 621 

188 1 ,  chap.  457— Dismissal  of  members  of  the  police  force  of  Brooklyn  — 

1873,  chap.  863,  §  14,  title  11,  as  amended  by  chap.  457  of  1881. 

See  People  ex  rel.  Hayes  v.  Carroll 488 

1881,  chap.  581 — In  what  cases  an  action  to  restrain  illegal  acts  will  lie 

by  a  taxpayer  under. 

See  Starin  v.  Mayor,  etc 549 

1882,  chap.  358,  §  18  —  Assessment  of  the  expense  of  the  railroad  com- 
missioners on  railroad  companies  —  the  State  officers  in  so  doing  act  judicially  — 
their  action  may  be  reviewed  on  certiorari —  construction  of  the  provision  of  section 
13  of  chapter  853  of  1882. 

See  People  ex  rel.  N.  T.  and  O.  W.  R.  Co.  v.  Chapin 239 

1882,  ctiap.  410,  §§  170, 180,  716  —Leases  of  wharves  in  New  York  by  the 

commissioners  of  the  sinking  fund — void  if  not  let  at  public  auction — right  of  a 
railroad  company  to  acquire  a  lease  of  a  ferry  franchise. 

/8w  Staring.  Mayor,  etc 549 

1882,  cliap.  410,  §  820  —  Power  of  the  commissioners  of  taxes  in  New 

York  city  to  correct  erroneous  assessments. 

See  People  ex  rel.  Neustadt  v.  Coleman 581 

1883,  chap.  175  —  Mutual  benefit  life  assurance  companies—  duty  of  such 

companies  to  resist  the  payment  of  illegal  claims. 

See  Mayer  v.  Equitable  Life  Association 287 

1883,  chap.  279  —  Filing  of  a  chattel  mortgage — a  subsequent  agreement 

affecting  it  need  not  be  filed— its  validity  is  not  affected  by  the  fact  that  part  of 
the  agreement  rests  in  parol. 

See  PRE8TON  V.  SOUTHWICK 291 

1888,  chap.  298,  tit.  8,  §  14,  sub.  15,  20—  License  for  places  of  amuse- 
ment —  in  Albany  a  discretionary  power  is  vested  in  the  mayor  —  when  its  exer- 
cise will  not  be  reviewed  by  the  court. 

See  People  ex  rel.  Dorr  v.  Thacher 849 
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SESSION  IjAWB— Continued,  nam. 

1888,  chap.   897 —  Taxation  —  exemption  of  buildings  and  (he  lob  on 

which  they  stand,  of  colleges  —  1  Revised  Statutes,  888,  section  4,  subdivision  8V 
as  amended  by  chapter  897  of  1888. 

See  People  ex  rel.,  etc.,  v.  Barber 27 

1884,  chap.  48  —  Commissioners  of  excise  in  the  dty  of  New  York  —  may 

be  appointed  by  the  mayor  without  confirmation  by  the  board  of  aldermen. 

See  People  ex  rel.  Haughton  v.  Andrews 614 

1884,  chap.  198  —  Right  of  a  railroad  company  to  acquire  a  lease  of  a 

ferry  franchise  not  having  either  end  at  the  railroad  terminus. 

See  Starin  v.  Mayor,  etc 649 

1884,  chap.  280,  §  3 — Right  of  a  board  of  supervisors,  compelled  to  adver- 
tise for  proposals  and  to  award  the  contract  to  the  lowest  bidder,  to  reserve  a  right 
to  reject  bids. 

See  People  ex  bel.  Cablix  v.  Supervisors. 456 

1885,  chap.  842— Mechanics'  Hen  — does  not  exist  until  notice  is  filed  — 

it  only  effects  such  interest  as  the  owner  then  has  — 1885,  chap.  842. 

See  Mungkr  v.  Curtis 466 

[Bee  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SET-OFF—  When  allowed  in  equity  as  against  an  assignee,  where  the  debt 
sought  to  be  set-off  was  not  due  at  the  time  of  the  making  of  a  general  assignment 
by  tlie insolvent  debtor.]  On  September  10,  1884,  the  plaintiffs  indorsed  and • 
discounted,  at  a  bank  in  Rochester,  a  note  for  $5,000,  made  by  the  firm  of 
Buchman  Brothers  &  Co.,  to  the  order  of,  and  indorsed  bv,  the  firm  of 
Rindskopf  Brothers  &  Co. ,  of  the  city  of  New  York,  ana  remitted  the 
proceeds  thereof  to  the  said  firm  of  Rindskopf  Brothers,  being  induced 
to  so  act  by  the  representation  made  to  them  by  the  latter  firm  that 
the  note  was  as  good  as  the  Bank  of  England,  and  that  the  plaintiffs 
would  run  no  risk  in  indorsing  it.  Upon  the  maturity  of  the  note,  on 
December  22, 1884,  the  plaintiffs  were  compelled  to  pay  the  note. 

At  the  time  the  note  was  given,  the  firm  oi  Buchman  Brothers  &  Co.  was, 
and  ever  since  has  been,  insolvent,  and  on  September  20,  1884,  it  made  a 
general  assignment.  The  firm  of  Rindskopf  Brothers  &  Co.  was,  at  the 
time  of  the  delivery  of  the  note,  and  ever  since  has  been,  insolvent,  and  on 
December  19,  1884,  made  a  general  assignment  to  the  defendant. 

In  this  action,  brought  by  the  plaintiffs  to  have  the  amount  so  paid  by 
them  set  off,  and  applied  in  extinguishment  of  an  indebtedness  of  the 
plaintiffs  to  the  firm  of  Rindskopf  Brothers  &  Co.,  which  became  due 
and  payable  about  January  1, 1885,  a  judgment  was  rendered  in  their  favor. 

Held,  that  it  should  be  affirmed.    Rothschild  v.  Mack 73 

What  counter-claim  cannot  be  pleaded  in  an  action  of  tort 

See  Hinkley  v.  Trot  and  Albia  R.  R  Co 281 

SHERIFF  —  Bond  of  a  deputy  sheriff  for  the  faithful  dischange  of  his  duties— 
the  sureties  thereon  are  bound  only  for  acts  done  after  its  delivery — the  presump- 
tion of  its  delivery  upon  tfte  day  of  its  date  is  destroyed  by  proof  of  the  Umeoftts 
actual  delivery. 

See  Keillt  v.  Dodge C46 

SHIPPING — Rules  for  navigation  of  vessels  —  when  a  vessel  is  to  be  considered 
as  an  "overtaking"  and  not  a  "crossing"  vessel,  within  the  meaning  of  Naviga- 
tion Rules  17,  22,  28  and  24.]  This  action  was  brought  to  recover  damages 
sustained  by  the  plaintiffs'  sloop  by  a  collision  with  the  defendant's  lighter 
in  the  East  river.  Both  vessels  were  beating  up  the  river  with  the  wind  dead 
ahead,  and  at  the  time  of  the  collision  both  were  on  the  starboard  tack,  the 
lighter  being  to  the  windward.  The  sloop  entered  the  East  river  after 
the  lighter,  and  sailed  faster  than  the  lighter  and  closer  to  the  wind.  The 
captain  of  the  sloop  finding  that  she  could  not  cross  ahead  or  at  the  stern  of 
a  tug  and  her  tow,  which  were  also  going  up  the  river,  caused  her  helm  to  be 
put  down  and  signaled  to  the  lighter  to  go  about,  which  it  attempted  to  do, 
but  did  not  succeed  in  accomplishing  in  time  to  avoid  a  collision  with  the 
sloop.  There  was  nothing  in  the  evidence  fixing,  with  even  approximate 
accuracy,  the  difference  in  the  courses  of  the  vesselB. 
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SHIPPING  —  Continued.  paob. 

Held,  that  even  if  it  were  assumed  that  there  was  a  difference  of  three 
points  between  the  courses  of  the  vessels,  the  sloop  was  to  be  considered  as 
an  overtaking  vessel,  and  not  as  a  crossing  vessel,  within  the  meaning  of 
these  terms  as  used  in  the  navigation  rules,  and  was  bound  to  keep  out  01  the 
way  of  the  lighter.    Aldbidgb  v.  Clausen.  478 

SKATING  RINK  —  Civil  righto — an  owner  of  a  skating  rink  refusing  to  sell 
tickets  to  a  colored  person  is  guilty  of  a  misdemeanor-—  Penal  Code,  §  888. 

See  People  «l  Kino 186 

SLANDER  —  Liability  of  a  corporation  for  slandering  the  business  of  another 
corporation  carrying  on  the  same  business  —  what  facts  show  this  to  have  been 
done — a  pleading  should  allege  that  the  acts  complained  of  were  done  by  the  cor- 
poration and  not  by  its  agent. 

See  Lubricating  Oil  Co.  v.  Standard  Oil  Co. 168 

SOLDIERS  AND  SAILORS'  HOME— Residence—  when  acquired  by  an 
inmate  of  the  Soldiers  and  Sailors9  Home  at  Bath. 

See  Silvet  v.  Lindsay ...  116 

SPECIFIC  PERFORMANCE  —  When  a  condition  of  a  bond  will  be  treated 
as  an  agreement  —  when  specific  performance  thereof  will  be  enforced — the  court 
will  not  direct  specific  performance  when  a  party  is  unable  to  perform  his  contract. 
Martina.  Colby 1 

SPECIAL  PROCEEDING  —  Reference  of  a  disputed  claim  against  the  estate 
of  a  deceased  person,  is  a  special  proceeding  —  an  appeal  should  be  taken  from 
the  order  of  the  Special  Term  confirming  the  referee's  report,  and  not  from  the 
judgment  —  the  plaintiff  is  entitled  to  recover  his  disbursements^  as  a  matter  of 
right,  under  section  817  of  the  Code  of  Procedure  which  was  not  repealed  by 
chapter  417  of  18"J5. 

See  Hatch  v.  Stewart 164 

SPECIAL  TERM  —  Powers  of. 
See  Courts. 

STATUTES: 

See  Revised  Statutes. 
Session  Laws. 
U.  S.  Statutes. 

STATUTE  07  LIMITATIONS: 

See  Limitation  of  Actions. 

STOCK  —  Qf  an  infant — setting  aside  a  transfer  of  U. 
See  Infant. 

Qf  a  corporation, 

See  Corporations. 

STREETS  —  Eminent  domain  —  right  of  the  State  to  acquire  the  fee  in  lands     • 
to  be  used  for  a  canal  —  of  its  right  to  authorise  such  lands  to  be  used  by  a  dty  as 
a  public  street  —  1  B.  8. ,  225,  226,  §§  46.  52  — 1878  chap.  801. 

See  Eldridoe  v.  City  of  Binghamton 202 

See  Municipal  Corporation. 

SUBMISSION  —  Of  a  controversy,  without  action. 
See  Practice. 

SUBROGATION  —  Qf  creditors  generally 
See  Debtor  and  Creditor, 

SuiuujE  —  Mutual  benefit  association  —  suicide  is  not  a  violation,  or  an 
attempt  to  violate,  a  criminal  law  —  duty  of  a  corporation  to  make  an  assessment 
to  pay  death  claims  —  when  a  report  made  to  the  insurance  department  is  admis- 
sible in  evidence  agjinst  the  association  —  the  person  receiving  the  amount  need 
not  have  an  insurable  interest  in  the  life  of  the  member. 

See  Freeman  v.  National  Benefit  Society.  252 
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SUICIDE  —  Continued.  *a«l 

Provision  avoiding  an  insurance  policy  in  case  the  assured  ehaU  die  in  the 

violation  of,  or  thi  attempt  to  violate  any  criminal  law  —  the  assured  does  not 
violate  such  a  provision  bi  committing  suicide  —  Penal  Code,  §§  173, 178. 

See  Dabrow  v.  Family  Fund  Society 246 

—  Civil  Damage  act  —  what  evidence  will  support  a  verdict  that  a  suicide 
resulted  from  intoxication. 

See  Blatz  v.  Rohrbaol 408 

SUMMARY  PROCEEDINGS: 

See  Landlord  and  Tenant 

SUPERVISORS: 

See  County. 

SUPPLEMENTARY  PROCEEDINGS: 

See  Executions. 

BURETTES  —  Action  aoainst  sureties  upon  a  general  guardian' %  bond  —  as  to 
whether  it  should  be  brought  in  the  name  of  the  infant  or  of  the  guardian  —  when 
an  action  will  lie  against  the  sureties  on  the  bond  before  an  accounting  has  been 
had  by  the  guardian. 

See  Perkins  v.  Stihmxll 530 

7b  an  undertaking  on  appeal 

See  Appeal. 

See  Principal  and  Surety. 

SURROGATE  —  Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay 
his  debts  —  what  allegations  the  petition  should  contain  when  made  by  a  creditor?} 
I.  On  February  16, 1880,  these  proceedings  were  instituted  by  the  petitioners 
to  procure  an  order  for  the  sale  of  the  real  estate,  owned  by  one  Arnold  at 
the  time  of  his  death,  for  the  payment  of  the  petitioners'  claim,  which  was  the 
price  of  a  tombstone  or  monument  sold  by  them  to  the  administrator  of 
Arnold,  in  his  representative  capacity,  and  erected  in  memory  of  the  deceased. 
Held,  that  as  the  petition  was  made  by  a  creditor,  and  as  it  stated  the 
facts  required  by  chapter  460  of  1887,  as  amended  by  chapter  172  of  1848, 
and  chapter  208  of  1847,  it  was  sufficient;  that  it  was  not  necessary  to  set 
forth  therein  the  facts  required  by  section  8  of  chapter  6  of  title  4  of  part  2 
of  the  Revised  Statutes,  as  that  section  only  applied  when  the  proceedings 
were  instituted  bv  the  executor  or  administrator  of  the  estate. 

Matter  of  Laird  v.  Arnold 186 

2. The  cost  of  a  tombstone  is  to  be  treated  as  part  of  the  funeral  expenses.] 

That  the  administrator  having  purchased  the  monument  in  his  representative 
capacity,  the  debt  thus  created  should  be  regarded  as  part  of  the  funeral 
expenses  and  a  charge  upon  the  estate  of  the  decedent,    id. 

8. Costs  cannot  be  allowed  by  the  surrogate  untU  the  proceeds  of  the  sale 

have  been  paid  to  the  county  treasurer.  ]  The  order  made  in  this  case  directed 
that  out  of  the  proceeds  of  sale  the  petitioners  should  be  allowed  their 
costs  and  expenses,  which  were  adjusted  at  $200.88. 

Held,  that  the  surrogate  had  no  power  to  consider  and  determine  the  ques- 
tion as  to  whether  costs  should  be  awarded  to  the  petitioners,  and  to  fix  their 
amount,  prior  to  the  time  of  the  deposit  of  the  proceeds  of  the  sale  with 
the  county  treasurer  and  the  making  of  the  decree  of  distribution.    Id. 

4.  —  Order  opening  a  decree  —  how  reviewed  —  Code  of  Civil  Procedure, 
%  2481,  sub.  6.]  in  an  application  made  by  the  relator,  for  a  final  account- 
ing by  the  administrator  of  one  Stevens,  the  accounts  of  one  of  the  adminis- 
trators, Miles,  which  were  the  subject  of  much  objection,  were  referred  to  a 
referee,  who  made  a  report  which  was  confirmed  by  the  surrogate.  Before 
a  final  decree  was  signed,  the  administrator  Miles  moved  to  open  the  decree 
upon  the  ground  that  he  had  omitted  to  credit  himself  with  a  large  sum, 
which  had  been  paid  to  one  of  the  relators.  The  surrogate  permitted  him 
to  file  a  supplemental  account,  and  referred  the  same  back  to  the  referee  to 
hear  and  determine  the  question  arising  upon  the  account,  and  to  report 
back  the  testimony.  Thereupon  the  relators  applied  for  a  writ  of  man- 
damus, commanding  the  surrogate  to  forthwith  make  and  aiirn  the  decree, 

IUa\  that  the  application  was  properly  denied. 
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SURROGATE  —  Continued.  **»*• 

That  the  order  of  the  surrogate  was  reviewable  by  appeal,  and  that  the 
case  was  not  one  in  which  the  writ  should  be  issued. 

People  ex  rel.  8tevrns  v.  Lott 408 

Payment*  made  by  an  administrator  to  an  infant  will  not  be  allowed  — 

when  an  equitable  claim  for  supplies  and  necessaries  furnished  to  the  infant  will 
be  recognized  —  the  surrogate's  court  has  the  power  to  allow  such  a  claim  —  sales 
from  a  trustee  to  infant  beneficiaries  will  not  be  sustained. 

See  Hyland  v.  Baxter. 9 

Reference  of  disputed  claims  against  an  estate  —  whal  claims  may  be 

passed  by  the  referee  —  his  report t  when  confirmed,  binds  the  surrogate  and  can 
only  06  reviewed  on  appeal. 

See  Matter  op  Gray 411 

Jurisdiction  of  to  order  money  received  by  an  executor  under  a  policy  of 

insurance  on  the  life  of  the  testator  —  when  the  moneys  received  are  assets  of  the 
estate. 

See  Matter  op  Van  Debmoor 826 

Letters  of  administration  —  when  they  may  be  granted  without  issuing  a 

citatum  to  non-residents  —  Code  of  Civil  Procedure,  §  2062. 

See  Libbet  v.  Mason 470 

TAXES  —  Exemption  of  buildings,  and  the  lots  on  which  they  stand*  of  col- 
leges—1  R.  S.,  388,  §  4,  sub.  8,  as  amended  by  chap.  897  of  1883.]  1.  The 
policy  of  this  State,  as  displayed  in  the  laws  providing  for  the  exemption 
from  taxation  of  the  property  of  colleges,  incorporated  academies  and  other 
seminaries  of  learning,  has  been  from  an  early  day  to  encourage,  foster  and 
protect  corporate  institutions  of  religious  and  literary  character,  because  the 
religious,  moral  and  intellectual  culture  afforded  by  them  were  deemed,  as 
they  are  in  fact,  beneficial  to  the  public,  necessary  to  the  advancement  of 
civilization  and  to  the  promotion  of  the  welfare  of  society. 

Although  the  statute  does  not  in  terms  prescribe  the  purposes  for  which 
the  lot  on  which  the  buildings  are  situated  may  be  used,  nor  its  dimensions, 
yet  a  reasonable  interpretation  thereof  requires  that  the  lot  be  devoted  to  no 
use  other  than  that  which  is  necessary  or  fairly  incident  to  the  use  and  pur- 
poses of  the  institution,  and  that  its  dimensions  be  governed  by  the  reasonable 
and  proper  uses  to  which  it  is  applied,  rather  than  by  its  magnitude  when  it 
is  within  reasonable  limits  in  that  respect. 

People  ex  rel.,  etc..  v.  Barber 27 

2. Grounds  for  suitable  recreation  and  physical  exercise.]  That  as  suit- 
able recreations  and  physical  exercise  are  deemed  requisite  to  health  and 
successful  mental  culture,  the  means  and  opportunity  required  for  that  pur- 
pose may  properly  be  provided  upon  the  premises  of  a  literary  institution 
for  its  students.    Id. 

3. What  vm  of  the  ground  is  consistent  with  its  exemption  from  tax.] 

The  relator,  which  was  incorporated  "  to  establish  and  maintain  a  seminary 
of  learning  in  the  county  of  Niagara  for  the  care  and  education  of  young 
men,"  acquired  title,  as  authorized  by  the  acts  incorporating  it,  to  a  tract  of 
land  on  the  east  side  of  and  adjacent  to  the  Niagara  river,  in  the  town  of 
Lewiston,  extending  back  from  the  river  about  one  mile,  and  being  in  width 
about  one-half  mile,  containing,  exclusive  of  a  highway  and  of  the  lands  of 
a  railroad  company  which  runs  northerly  and  southerly  through  the  premises, 
about  294  8-100  acres.  The  buildings  are  near  the  west  end  of  the  farm, 
and  consist  of  a  college  building,  a  chapel  and  other  buildings  occupied  as 
a  tailor  shop  for  repairing  the  clothes  of  the  professors  and  pupils,  a  shop 
for  repairing  their  shoes,  a  music  and  band-room  and  some  sleeping-rooms, 
a  laundry,  a  wood-house  and  bake  shop,  a  carpenter's  shop,  a  machine  shop, 
a  gas-house,  a  boiler-room  and  some  dwellings.  The  buildings  are  occupied 
and  used  and  the  business  is  carried  on  for  the  benefit  and  purposes  of  the 
institution  and  the  teachers  and  students  of  the  college.  There  is  also  a 
cemetery  and  an  apple  orchard  on  the  premises. 

The  land  farther  east  is  used  for  raising  vegetables,  grain,  hay  and  for 
pasturage;  horses  being  kept  for  the  purpose  of  working  the  land  and 
upwards  of  thirty  cows  to  supply  milk  and  butter.    The  teachers  and 
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TAXES—  Continued. 

students  are  furnished  by  the  corporation  with  board,  and  their  washing 
and  mending  is  done  for  them,  the  students  being  charged  therefor.  AU 
the  products  of  the  farm  are  used  upon  the  premises  to  supply  those  engaged 
there  as  teachers,  students  and  servants. 

Held,  that  as  the  farm  on  which  the  college  building  is  situated  was  used 
for  the  maintenance  of  the  college  and  in  support  of  its  efficiency  in  aid  of 
education,  and  seemed  to  be  wholly  devoted  to  the  purpose  of  the  insti- 
tution, and  as  its  extent  did  not  seem  to  be  unreasonably  great,  the  whole 
tract  of  land  was  entitled  to  be  exempted  from  taxation  under  the  provisions 
of  subdivision  3  of  section  4  of  1  Revised  Statutes,  888,  as  amended  by 
chapter  897  of  1883.     Id 

4. Duty  of  assessors  in  entering  property  omitted  from  the  roU  of  last 

year.]  It  seems,  that  in  entering  land  upon  the  assessment-rolls  for  an  omitted 
tax  of  the  preceding  year  the  assessors  can  exercise  no  discretion.  Their 
powers  and  duties  being,  in  this  respect,  merely  ministerial,  they  can  do  no 
more  than  to  enter  the  same  valuation  as  that  of  the  year  before.    Id, 

5. Assessment  for  personal  property  —  when  all  the  estate  may  be  assessed 

against  one  of  several  executors,]  Upon  the  hearing  of  an  application  to 
correct  an  assessment  of  $375,000  for  personal  property,  made  by  the  com- 
missioners of  taxes  of  the  city  of  New  York  against  the  relator,  John  Duer 
and  Julia  Hallgarten,  as  executors  of  the  estate  of  Adolph  Hallgarten,  it  was 
shown  that  the  relator  resided  in  the  city  of  New  York;  that  John  Duer 
resided  in  the  county  of  Richmond,  and  that  Julia  Hallgarten  resided  in 
Germany;  that  part  of  the  property  of  the  estate  consisted  of  railroad  bonds, 
registered  in  the  names  of  all  three  executors,  and  of  bonds  and  mortgages 
taken  in  their  names,  and  of  bonds  registered  in  the  name  of  the  deceased, 
all  of  which  were  deposited  in  a  safe  deposit  vault,  in  a  box  or  safe,  rented 
by  said  deceased  during  his  lifetime  ana  still  standing  in  his  name,  though 
the  rent  had,  since  his  death,  been  paid  by  his  executors.  The  commis- 
sioners corrected  the  roll  by  striking  out  the  names  of  the  two  executors 
not  residing  in  the  city  of  New  York,  leaving  an  assessment  for  the  full 
amount  as  against  the  relator. 

Held,  that  the  property  was  in  the  possession  of  the  relator,  or  under  his 
control  as  executor  or  trustee,  within  the  meaning  of  section  5  of  1  Revised 
Statutes  (6th  ed.),  934,  and  that  an  assessment  for  the  full  value  thereof  was 
properly  imposed  upon  him.    People  ex  rel.  Nkustadt  v.  Coleman 581 

6. Bower  of  the  commissioners  of  taxes  in  New  York  city  to  correct  errone- 
ous assessments— 1882,  chap.  410,  §  820.]  That,  under  the  power  conferred 
upon  the  commissioners  by  section  820  of  chapter  410  of  1882,  to  cause  an 
assessment  which  is,  in  their  judgment,  erroneous,  to  be  corrected,  and  to 
fix  the  amount  of  such  assessment  as  they  believe  to  be  just,  they  were 
authorized  to  strike  out  the  names  of  the  non-resident  executors  upon 
the  hearing  of  the  application.    Id. 

7. Power  of  the  court  to  do  so  on  the  hearing  of  a  certiorari  to  review 

them  —  Code  of  Civil  Procedure,  §  2141.]    That,  if  the  commissioners  had  not 
made  this  correction,  this  court  could  have  made  it,  under  the  power  con 
f erred  bv  section  2141  of  the  Code  of  Civil  Procedure  upon  the  hearing  of 
the  certiorari.    Id. 

8. Tax  collector  — effect  of  his  failure  to  give  a  bond  as  required  by  section 

24  of  chapter  507  of  1875.  J  A  warrant  for  the  collection  of  school  taxes  was, 
on  December  11,  1882,  placed  in  the  hands  of  the  defendant,  who  had,  in 
the  previous  October,  been  duly  elected  collector  of  taxes.  At  the  time  he 
,  received  the  warrant  he  had  not  been  notified  to  give  a  bond,  nor  had  the 
amount  thereof  been  fixed  by  the  school  meeting  or  the  trustee,  as  required 
by  section  24  of  chapter  567  of  1875.  The  defendant  posted  the  statutory 
notice  to  the  taxpayers  to  make  voluntary  payment  within  two  weeks,  and 
personally  demanded  payment  of  them  within  the  life  of  the  warrant;  the 
plaintiff  refused  to  pay  the  tax  assessed  against  him,  which  amounted  to 
one  dollar  and  twelve  cents.  Upon  the  expiration  of  the  warrant  it  was,  on 
January  24, 1883,  duly  renewed  by  the  trustee.  On  the  next  day  the  defend- 
ant gave  his  bond  to  the  trustee  and  then  again  demanded  payment  of  the 
plaintiff,  and  upon  his  refusing  to  pay  levied  upon  a  wagon  belonging 
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to  him  and  thereafter  sold  it,  without  having  again  posted  the  statutory 
notices  giving  the  taxpayers  time  for  voluntary  payment. 

Held,  that  so  much  of  the  statute  as  required  a  bond  to  be  given  by  the 
collector  was  mandatory,  but  that  the  provision  prescribing  the  time  within 
which  this  should  be  done  was  directory  only.    Duntley  v.  Datol- 229 

9. When  his  acts  done  under  the  warrant  are  rendered  valid  by  the 

subsequent  giving  of  the  bond.]  That  in  the  absence  of  any  evidence  that  the 
taxpayer  or  the  public  were  prejudiced  by  the  failure  of  the  defendant  to 
give  the  bond  at  the  time  prescribed  by  law,  and  inasmuch  as  abuses  did 
not  seem  likely  to  arise  or  to  be  favored  by  so  holding,  public  policy 
required  the  court  to  hold  that  upon  the  filing  of  his  bond  oy  the  collector 
all  nis  acts  done  under  the  warrant  before  the  levy  and  sale  were  validated.  Id. 

10. Exemption  of  moneys  deposited  by  a  nonresident  for  investment 

here— I  R.  S, 889,8  «.  as  amended  by  chap.  176  */ 1851,  and  1  A  #,  419,  §  3.] 
One  William  Maden,  who  resided  in  Cuba,  died  in  August,  1884,  having  at 
that  time  on  deposit  with  Moses  Taylor  &  Co.,  of  the  city  of  New  York, 
the  sum  of  $100,224,  which  had  been  placed  by  him  in  their  custody  for 
investment.  The  relator,  who  had  duly  qualified  as  his  executor  in  Cuba, 
in  order  to  get  possession  of  the  money  so  deposited,  took  out  ancillary 
letters  in  this  State,  and  thereafter  demanded  the  money  from  Taylor  & 
Co.,  who  refused  to  pay  it  over. 

Upon  the  hearing  upon  the  return  to  a  certiorari,  brought  to  review  the 
action  of  the  respondents,  in  assessing  the  relator  for  the  sum  mentioned 
as  personal  property: 

Held,  that  as  the  fund  was  sent  here  for  investment  by  the  deceased,  and 
his  will  showed  that  it  was  his  intention  that  a  certain  portion  thereof,  at 
least,  should  be  invested  in  United  States  securities,  it  was  exempt  from 
taxation  under  the  provisions  of  section  5  of  1  Revised  Statutes,  page  889,  as 
amended  by  chapter  176  of  1851,  and  section  8  of  1  Revised  Statutes,  419. 

People  kx  rbl.  Ferrer  v.  Commissioners 660 

TAXPAYER  —  In  what  cases  an  action  to  restrain  illegal  acts  wsS  He  by  a 
taxpayer  under  chapter  581  of  1881. 

See  Stakes  v.  Mayor,  bto 549 

TEACHER—  Action  by. 
See  Schools. 

TENANT: 

See  Landlord  and  Tenant. 

TENDER  —  Sufficiency  of. 

See  Sohoonmarkr  v.  Kelly 290 

TESTAMENTARY  GUARDIAN: 
See  Guardian  and  Ward. 

TITLE  —  When  a  tide  is  objectionable  so  that  a  purchaser  will  not  be  compelled 
to  accept  it.  * 

See  Vendor  and  Purchaser 

TOMBSTONE  —  The  cost  of  a  tombstone  is  to  be  treated  as  part  of  the  funeral 
expenses. 

See  Matter  of  Laird  «.  Arnold 186 

TORT: 

See  Negligence. 

TOWNS  —  Highways  in. 
See  Highways. 

TRIAL — As  to  which  party  has  the  affirmative  of  the  issue.]  In  this  action, 
brought  upon  a  bond  dated  January  24, 1881,  given  to  a  sheriff  to  indemnify 
him  from  all  damages  and  costs  that  might  be  incurred,  by  reason  of  a  levy 
and  sale  made  by  him,  the  answer  did  not  admit  the  delivery  of  the  bond. 

Heldt  that  as  the  plaintiff  was  bound  to  prove  this  fact,  he  had  the  affirma- 
tive of  the  issue.    Benedict  v.  Penfdbld 176 
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Error  in  the  charge  of  the  court  as  to  the  measure  of  damages — anexeep- 

Hon  thereto  will  not  be  sustained  when  the  charge  was  based  upon  a  fad  the 
existence  of  which  was  assumed  by  the  court  and  both  parties  upon  the  trial. 

See  Vail  v.  Reynolds 647 

Place  of. 

See  Venue. 

TRUSTS—  Action  to  reach  the  surplus  income  of  a  trust  fund— the  habits 
and  ability  of  the  cestui  que  trust  are  to  be  considered  in  determining  the  amount 
to  be  allowed  to  him  for  his  maintenance.]  1.  Where  a  judgment  creditor  seeks 
to  compel  so  much  of  the  income  of  a  cestui  que  trust,  as  exceeds  what  is 
necessary  for  his  suitable  support  and  maintenance,  to  be  applied  to  the  pay- 
ment of  his  debt,  the  court  in  determining  what  is  a  pvoper  amount  to  be 
allowed  for  the  expenditures  of  the  cestui  que  trust,  will  consider  the  man- 
ner in  which  he  has  been  brought  up,  the  habits  acquired  by  him,  and  his 
ability  to  take  care  of  his  property.    Kilkoy  v.  Wood 686 

2. The  plaintiff  must  prove  that  there  is  a  surplus. ~\    To  entitle  the 

plaintiff  to  succeed  in  such  an  action  he  must  prove  that  there  is  a  surplus 
of  income,  and  where  he  fails  so  to  do  his  complaint  will  be  dismissed.    Id. 

Payments  made  by  an  administrator  to  an  infant  will  not  be  allowed — 

when  an  equitable  claim  for  supplies  and  necessaries  furnished  to  tfie  infant  will 
be  recognized — the  Surrogate's  Court  has  power  to  allow  such  a  claim—sales  from 
a  trustee  to  infant  beneficiaries  will  not  be  sustained. 

See  Hyland  v.  Baxter 9 

Of  corporations. 

See  Corporations. 

ULTRA  VIRES  : 

See  Corporations. 

UNCERTAINTY  —  Of  covenants  or  conditions. 

See  Contkacts. 

UNDERGROUND  RAILROAD. 

See  Railroad. 

UNDERTAKING  —  On  appeal  —failure  of  sureties  to  justify. 
See  Appeal. 

See  Bond. 

UNITED  STATES  STATUTE  — 1841,  chap.  9 — Sale  by  assignees  in  bank- 
ruptcy  under  the  United  States  8tatutet  chapter  9  of  1841  —power  of  the  court 
to  order  a  private  sale  without  specifying  the  time  thereof. 

See  Gignoux  v.  Stafford 486 

USAGE  —  Evidence  of  a  custom,  as  to  tie  manner  in  which  other  persons  eon- 
duct  their  business,  is  not  admissible  inJTavor  of  a  defendant  sued  for  negli- 
gently conducting  his  business.}  1.  In  February,  1884,  the  plaintiff,  who  was 
walking  on  the  west  side  of  Louisiana  street,  in  the  city  of  Buffalo,  turned, 
when  opposite  to  the  north  side  of  Mackinaw  street,  to  cross  to  the  other 
aide  of  Louisiana  street.  When  he  had  nearly  reached  the  curb-stone,  on  the 
easterly  side  of  Louisiana  street,  he  was  hit  by  a  board  which  had  been  blown 
from  a  lumber  pile  which  was  owned  by  the  defendants,  who  were  engaged 
in  the  lumber  business,  their  yards  being  on  the  west  side  of  Louisiana  street. 
Upon  the  trial  of  this  action,  brought  to  recover  damages  for  the  personal 
injuries  sustained  by  the  plaintiff,  evidence  was  given  tending  to  show  that 
the  lumber  piles  in  the  defendants'  yard,  when  originally  completed,  were 
bound  or  tied  down  by  boards  crossing  the  top  and  hooked  by  means  of 
clasps  lower  down  upon  the  pile  so  that  the  boards  upon  the  top  of  the  pile 
could  not  blow  away ;  that  the  pile  from  which  the  board  in  question  came 
had  some  days  before  been  broken  into  and  a  portion  thereof  had  been 
drawn  away,  and  that  the  pile  had  been  left  without  again  being  tied  or 
fastened. 
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The  defendants  called  a  number  of  lumbermen  doing  business  in  the 
city  of  Buffalo,  and  were  allowed,  against  the  objection  and  exception  of 
the  plaintiff,  to  prove  by  them  that  it  was  the  common  custom,  in  lumber 
yards  in  that  city,  where  a  pile  was  once  opened  and  was  being  used,  not  to 
again  fasten  the  lumber  down.  The  court  charged  that  the  jury  had  the 
right  to  take  into  consideration  the  evidence  given  by  these  witnesses,  to 
help  them  to  satisfy  their  minds  and  form  their  judgments  as  to  what  was, 
in  that  business,  care  and  prudence. 

Held,  that  the  court  erred  in  admitting  the  evidence  and  in  so  charging. 

That  the  question  of  negligence  was  one  for  the  jury,  under  the  circum- 
stances of  tne  case,  and  did  not  depend  upon  the  custom  of  persons 
engaged  in  a  like  business.     Wright  v.  Bollbr 77 

2. Rule  of  law  not  changed  by]    A  rule  of  law  cannot  be  changed  by  any 

local  custom.    Id. 

USE  AND  OCCUPATION  —  Bight  of  one  tenant  in  common  against  hts 
co-tenant. 

See  Joint  Tenancy. 

VENDOR  AND  PURCHASER  —  Executory  contract  for  the  sale  of  land— 
when  it  is  terminated  by  a  conveyance  of  the  fee  of  the  land,  to  a  stranger,  by  the 
vendor.]  1.  This  action  was  brought  by  the  plaintiff  to  recover  money  paid 
by  her  to  the  defendant  under  an  executory  contract  for  the  purchase  of  land 
owned  by  him,  upon  the  ground  that  after  she  had  made  several  payments 
and  at  a  time  when  she  was  not  in  default,  the  defendant  had  sold  and  con- 
veyed  the  premises  to  one  Hill,  who  had  knowledge  of  the  existence  of  the 
contract  or  sale. 

Meld,  that  the  defendant  by  conveying  the  fee  of  the  land  to  Hill  termin- 
ated the  contract,  and  that  as  the  plaintiff  had  up  to  that  time  in  all  respects 
performed  the  agreement  on  her  part,  she  was  at  liberty  to  bring  this  action 
to  recover  the  money  so  paid.     Smith  v.  Rogers 110 

2. Tender.]    That  it  was  not  necessary  that  she  should  offer  to  pay 

the  balance  of  the  purchase-money  and  demand  a  deed  of  the  premises,  as 
the  defendant  had  put  it  out  of  his  power  to  perform  the  contract  on  his 
part.    Id. 

8. Remedy  against  the  purchaser.]    That  she  was  not  prevented  from 

bringing  this  action  by  the  fact  that  Hill  knew  of  the  contract  at  the  time  he 
took  the  deed,  and  that  the  plaintiff  might  have  enforced  a  specific  perform- 
ance of  the  contract  against  him.     Id. 

4. Contract  for  the  sale  of  real  estate  —  an  objection  to  the  tide,  based  on  a 

decision  of  the  General  Term  of  the  Supreme*  Court,  will  relieve  the  purchaser 
from  accepting  the  title.]  The  court  will  not  compel  one,  who  has  entered 
into  a  contract  for  the  purchase  of  real  estate,  to  specifically  perform  his 
contract  when  his  refusal  to  complete  the  purchase  is  based  upon  an  objec- 
tion which  is  sustained  by  a  decision  of  the  General  Term  of  this  court 

So  long  as  no  adverse  decision  has  been  made  by  a  controlling  authority, 
such  an  objection  cannot  be  considered  captious  or  unreasonable. 

Ferris  v.  Plummer 440 

Easement  —  a  purchaser  of  a  servient  tenement  is  not  bound  by  an  ease- 
ment not  disclosed  by  deeds  or  apparent  use. 

See  Taylor  v.  Millard 363 

Sale  by  assignees  in  bankruptcy  under  the  United  States  statute,  chapter  9 

of  1841  —  power  of  the  court  to  order  a  private  sale  without  specifying  the  time 
thereof. 

See  Gignoux  v.  Stafford 426 

Sale  of  chattels. 

See  Sales. 

VENUE  —  Place  of  trial  of  an  action  to  set  aside  as  fraudulent  a  general 
assignment  covering  real  estate — the  right  to  demand  a  change  of  venue  cannot  be 
defeated  by  an  offer  by  the  plaintiff  to  stipulate  not  to  attempt  to  reach  the  real 
estate.]    A  motion  to  change  the  place  of    trial  of  an  action,  brought  to 
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set  aside  an  assignment  for  the  benefit  of  creditors  on  the  ground  that  it 
was  made  to  hinder,  delay  and  defraud  the  assignors'  creditors,  to  the  county 
in  which  certain  real  estate  passing  under  the  assignment  is  situated,  cannot 
be  defeated  by  an  offer  on  the  part  of  the  plaintiff  to  stipulate  that  he  will 
not  attempt  to  reach  the  real  estate  of  the  assignors,  assigned  to  the  assignee 
or  make  any  claim  of  title  or  interest  therein  or  thereto. 

Wtatt  v.  Brooks 002 

VERDIOT  —  When  a  verdict  wiU  not  be  Ml  aside  because  of  the  admission  of 
irrelevant  evidence. 

See  Benedict  v.  Pbnftbld 176 

VESSELS: 

/8w  Shipping. 

VOTE — Right  of  an  inmate  in  a  soldiers  or  sailors9  home  to  vote. 
£»  Domicile. 

WAIVER —  Contract  for  the  sale  of  iron  —  right  of  the  purchaser  to  refect 
such  ae  m  not  of  the  quality  specified — when  the  examination  is  not  required  to 
be  made  at  the  place  of  shipment —when  the  purchaser  may  accept  part  and 
reject  the  remainder  of  the  iron  delivered  —  when  he  may  reject  iron  not  loaded 
on  the  vessel  at  the  port  specified  in  the  contract. 

See  Pierson  v.  Crooks 571 

Motion  to  dismiss  an  appeal  to  the  County  Court  because  of  a  failure  of 

the  sureties  upon  an  undertaking  to  justify  — the  right  to  so  move  is  not  last  by 
the  service  of  a  notice  of  retainer  or  of  trial. 

See  Slattbky  v.  Haskxn 56 

Election  —  a  devisee,  by  electing  to  take  under  a  wu?%  foaives  a  right  to 

enforce  a  claim  inconsistent  with  its  other  provisions. 

See  Haack  v.  Weicken. 486 

WARRANTY  —  In  contracts  of  sale  of  personal  property. 
See  Sales. 

WIFE: 

See  Husband  and  Wife. 

WILL  —  Power  of  a  testator  to  provide  that  a  bequest  shall,  in  com  of  the  death 
of  the  legatee  before  the  death  of  the  testator ,  go  as  directed  in  a  unU  then  or  there- 
after to  be  executed  by  the  legatee.]  1.  By  his  will,  dated  July  84,  1876,  David 
Piffard  directed  his  executors  to  sell  all  his  property,  real  and  personal,  and 
after  the  payment  of  his  debts  and  funeral  expenses  he  gave  and  bequeathed 
one-fifth  of  the  remaining  proceeds  to  his  daughter,  Sarah  Eyre  Piffard. 
By  a  codicil  dated  April  24,  1878,  after  making  changes  in  the  executors 
named  in  the  will,  ana  confirming  it  in  every  respect  not  modified  by  the 
codicil,  he  added:  "I  do  hereby  direct  that  my  said  daughters,  Sarah  Eyre 
Piffard  and  Ann  Matilda  Piffard,  named  in  my  said  will,  shall  have  power, 
by  their  several  wills  heretofore  or  hereafter  duly  made  and  executed,  to 
dispose  of,  devise  and  bequeath  the  share  of  my  estate  devised  and 
bequeathed  to  them  severally  in  and  by  my  said  will,  and  to  that  end  I 
direct  that  such  share  or  shares  shall  be  paid  over  by  my  said  executors  to 
the  executors  or  trustees  named  in  and  by  the  several  wills  of  my  said 
daughters,  in  case  of  the  death  of  them,  or  either  of  them,  in  my  lifetime, 
instead  of  to  my  said  daughter  or  daughters;  but  if  my  said  daughters  shall 
survive  me,  then  such  shares  shall  be  paid  to  them  severally  as  now  pro- 
vided in  and  by  my  said  will." 

By  codicils,  made  in  1878,  1880,  1881  and  1888.  in  one  of  which  reference 
was  made  to  the  death  of  his  daughter,  Sarah  Eyre  Piffard,  slight  changes 
were  made,  the  will  being  in  all  other  respects  in  each  case  confirmed. 
Sarah  Eyre  Piffard  died  on  August  236, 1881,  leaving  a  will  made  on  August 
21,  1880,  by  which  she  disposed  of  all  her  property,  which  will  was  admitted 
to  probate,  and  letters  testamentary  were  issued  to  the  persons  named  by 
her  as  executors  on  September  80,  1881. 

David  Piffard  died  in  1888,  and  his  will  was  duly  admitted  to  probate  in 
that  year. 
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Held,  that  the  legacy,  given  to  Sarah  Eyre  Piffard,  did  not  lapse  upon  her 
death,  and  that  it  should  be  paid  by  the  executors  of  the  will  of  David  Pif- 
fard to  her  executors.    Matter  of  Piffard 84 

2. When  residuary  legatees  <md  devisees  do  not  become  personally  liable 

for  legacies  the  payment  of  which  is  charged  on  the  residuary  estate,]  Adam 
Quackenbush  died  in  June,  1806,  leaving  a  will  by  which,  after  providing 
for  the  maintenance  of  his  wife  during  her  life,  he  among  other  things  gave 
to  his  daughter  Betsey  $200  one  year  after  his  decease.  .  All  the  rest,  residue 
and  remainder  of  his  estate,  not  therein  otherwise  disposed  of,  and  after  the 
payment  of  his  debts  and  legacies,  he  gave,  devised  and  bequeathed  to  his 
three  sons  and  to  their  heirs  and  assigns  forever,  after  the  payment  of  lega- 
cies, which  legacies  he  made  a  lien  on  ail  his  real  and  personal  estate  until 
paid  and  satisfied.  The  testator  left  personal  property  sufficient  to  pay  the 
debts  and  legacies,  but  the  sons,  who  were  named  as  executors,  refused  to 
qualify,  and  the  estate  was  never  administered,  although  the  sons  took  the 
property  and  converted  it  to  their  own  uses. 

In  1883  this  action  was  commenced  by  the  plaintiff,  to  whom  Betsey  had 
assigned  her  claim  to  the  legacy,  to  enforce  the  payment  thereof  by  a  fore- 
closure of  the  lien  and  a  sale  of  the  premises. 

Held,  that  the  residuary  legatees  and  devisees  did  not,  by  accepting  and 
using  the  property,  become  personally  liable  to  pay  Betsey  her  legacy. 

Quackenbush  e.  Quackenbush 329 

8.  — -  Statute  of  limitations —  when,  the  right  to  foreclose  a  lien  to  secure  a 
legacy  charged  on  the  property  is  not  barred  by  it.]  That  Betsey's  right  of  action 
against  an  administrator  of  the  testator's  estate  would  not  be  barred,  as  no 
judicial  settlement  had  been  had. 

That  any  action  brought  by  an  administrator  of  the  deceased,  if  appointed, 
against  the  residuary  legatees  as  wrong-doers  in  converting  the  personal 
property  would,  however,  be  barred  by  the  statute  of  limitations. 

That  Betsey  consequently  had  no  remedy  other  than  the  lien  on  the  land 
by  which  she  could  collect  her  legacy. 

That  her  equitable  right  to  foreclose  the  lien  would,  under  the  circum- 
stances of  this  case,  subsist  for  at  least  twenty-two  years  from  the  death  o< 
the  deceased. 

That  the  action  could  be  maintained.    Id. 

4. What  proof  of  the  publication  of  a  will  will  justify  the  submission  of 

the  question  to  the  jury — no  formal  statement  is  necessary.]  Mr.  Finigan, 
having  been  informed  by  one  Sheridan  that  Mr.  John  .Jones  wished  to  have 
him  draw  his  will,  called  upon  Jones  and  it  was  agreed  that  the  will  should 
be  drawn  and  executed  at  seven  o'clock  in  the  evening  of  that  day,  at 
which  time  the  witnesses  were  to  be  present.  On  that  evening  Finigan, 
Jones,  Furlong  and  Sheridan  met,  and  the  will  was  then  drawn  from  instruc- 
tions given  by  Jones  and  in  his  presence,  and  read  to  him  by  Finigan.  He 
said  it  was  correct,  but  would  rather  have  Sheridan  read  it  over  to  him, 
which  Sheridan  then  did  carefully  and  slowly.  Jones  then  Bigned  the  will, 
and  Finigan  said  "I  will  sign  it  as  a  witness,  and  then  Mr.  Sheridan,"  to 
which  he  answered,  "All  right; "  and  when  Farley  signed  it  he  said,  "  Put 
your  residence  there;  don't  forget  that." 

Held,  in  an  action  of  ejectment  involving  the  validity  of  the  defendants' 
title,  acquired  under  such  will,  that  the  court  erred  in  refusing  to  admit 
the  will  in  evidence,  upon  the  ground  that  there  was  not  sufficient  evidence 
of  its  due  execution;  that  the  question  as  to  its  due  execution  should  have 
been  submitted  to  the  jury.    Jones  v.  Jones 563 

5. What  proof  as  to  its  execution  by  the  testator  will  justify  its  admission  U 

probate.]  The  deceased,  a  clerk  in  the  employment  of  Sleight  &  Petty,  drew 
his  own  will  and  had  it  signed  by  his  employers  as  witnesses.  It  contained 
the  following  attestation  clause:  "We,  the  undersigned  witnesses,  have 
signed  the  within  in  the  presence  of  each  other  and  of  the  testator,  who 
acknowledged  it  to  be  his  last  will  and  testament."  The  memory  of  the  wit- 
nesses as  to  the  particulars  of  the  transaction  was  very  imperfect,  but  both 
united  in  declaring  that  the  facts  stated  in  the  attestation  clause  were  true, 
or  that  they  would  not  have  signed  it. 

Held,  that  the  will  should  be  admitted  to  probate. 
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That  it  seemed  very  certain  that  the  signature  of  the  testator  was  in  full 
view  of  the  witnesses,  and  that  the  fair  inference  was  that  he  signed  it  in  the 
presence  of  the  witnesses.     Matter  op  Hunt 434 

6. Acknowledgment  and  publication.]    That  if  the  will  was  signed 

before  its  attestation* by  the  witnesses,  the  exhibition  of  the  will,  and  of  the 
testator's  signature  attached  thereto,  and  his  declaration  to  the  witnesses  that 
it  was  his  last  will  and  testament,  and  his  request  to  the  witnesses  to  attest 
the  same,  were  a  sufficient  acknowledgment  of  the  signature  and  publi- 
cation of  the  will.    Id. 

7. When  legacies  are  charged  upon  real  estate.]    The  plaintiff's  testator, 

after  giving  to  his  wife  the  use  of  two  rooms  of  his  dwelling-house  and 
also  the  use  of  $10,000,  to  be  paid  to  her  annually  during  her  natural  life 
in  lieu  of  her  dower,  and  to  each  of  four  grandchildren  the  sum  of  $4,000, 
to  be  paid  to  each  on  arriving  at  the  age  of  twenty-one  years,  gave  and 
bequeathed  "  all  the  rest,  residue  and  remainder  of  my  (his)  real  and  personal 
estate,  goods  and  chattels  of  what  kind  and  nature  soever,"  to  his  only  son, 
Charles.  He  appointed  Charles  and  two  other  persons  executors,  and 
empowered  them  to  sell  all  his  real  estate.  The  personal  estate  was  never 
sufficient  to  satisfy  the  saidgif  ts  and  bequests,  and  some  of  it  was  lost  by  the 
residuary  legatee,  Charles  White,  while  acting  as  executor. 

Held,  that  tne  legacies  were  charged  upon  the  real  estate,  and  that  the  sole 
surviving  executor  had  power  to  sell  the  real  estate  to  provide  a  fund  from 
which  to  pay  them.     Anderson  v.  Davison 431 

8. The  right  of  a  devisee  to  take  thereunder  is  not  affected  by  the  fact  that 

he  wilfully  murdered  the  testator.]  This  action  was  brought  to  have  the  will 
of  one  Francis  B.  Palmer,  so  far  as  it  devised  and  bequeathed  property  to 
the  defendant,  Elmer  £.  Palmer,  declared  void,  upon  the  ground  that  Elmer 
E.  Palmer  willfully  murdered  the  testator  in  order  that  he  might  prevent 
a  revocation  of  the  will  and  have  the  immediate  enjoyment  of  the  property. 
It  was  conceded  upon  the  trial  that  Francis  died  of  strychnine  poison,  and 
that  Elmer  had  been  convicted  of  murder  in  the  second  degree  for  killing 
him,  and  been  sentenced  to  the  Elmira  State  Reformatory  therefor,  where 
he  was  then  imprisoned. 

Held,  that  under  the  laws  of  this  State  Elmer  was  entitled  to  take  the 
property  devised  and  bequeathed  to  him  by  the  will  of  his  grandfather, 
although  he  himself  willfully  murdered  him.     Preston  v.  Palmer 388 

Interest  —  when  allowed  on  a  legacy  to  a  son  of  the  testator,  from  the  time 

of  the  latter1  s  death  —  an  executor  will  be  compelled  to  pay  compound  interest 
only  in  cases  of  gross  delinquency. 

See  Thorn  v.  Garner 607 

Election  —  a  devisee,  by  electing  to  take  under  a  will,  waives  a  right  to 

enforce  a  claim  inconsistent  with  its  other  provisions. 

See  Uaak  v.  Weicken 486 

Admissibility  of  the  testimony  of  counsel  as  to  communications  had  with  a 

deceased  person  wliose  will  he  drew  —  Code  of  Civil  Procedure,  §§  885,  836. 

See  Matter  of  Austin 516 

WITNESS  —  Cross-examination  to  impeach  his  character  —  he  cannot  be 
asked  upon  what  cJiarge  he  has  been  arrested.]  Upon  the  trial  of  this  action, 
brought  to  recover  damages  for  an  assault  and  battery  alleged  to  have 
been  committed  by  the  three  defendants,  one  of  them,  who  was  called  as  a 
witness  in  behalf  of  himself  and  the  other  defendants,  testified  on  his  cross- 
examination  that  he  had  been  arrested,  but  did  not  know  how  many  years 
ago.  He  was  then  asked.  "  What  was  the  charge  ?  "  the  plaintiff's  counsel 
stating  that  he  offered  this  evidence  with  reference  to  the  character  of  the 
witness.  The  court,  against  the  objection  and  exception  of  the  defendants' 
counsel,  allowed  the  witness  to  answer  and  state  what  the  charge  was. 
Held,  that  it  erred  in  so  doing. 
Smith  v.  Mulford 847 

Only  experts  can  express  an  opinion  as  to  genuineness  of  a  signature  — 

1880,  chap.  86  —  impeachment  of  a  witness,  by  proof  of  contradictory 
statements. 

See  McKay  v.  Labhbr 270 
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Admissibility  of  the  testimony  of  counsel  as  to  communications  had  with 

a  deceased  person  whose  will  he  drew  —  Code  of  Civil  Procedure,  §§  835,  886. 

See  Matter  of  Austin 516 

Tlie  opinion  of  a  witness,  as  to  who  is  the  person  alludjd  to  in  a  libelous 

publication  is  not  admissible.  * 

See  Pboplb  v.  Parr 318 

When  the  testimony  of  a  party  interested  in  the  result  is  inadmissible  — 

Code  of  Civil  Procedure,  §  829. 

See  Hill  v.  Woolskt 482 

What  Questions  may  be  asked  for  the  purpose  of  discrediting  him. 

See  Yager  v.  Person 400 

WRIT  —  Of  certiorari. 
See  Certiorari. 

Qf  mandamus. 

See  Mandamus. 

WRITTEN  EVIDENCE—  Parol  evidence  to  vary. 

See  Evidence. 

Hun  — Vol.  XLII        96 
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